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INTBODTrCTION 


This  Special  Bulletin  Xumber  Ninety-seven  is  in  sequence  to 
Special  Bulletin  Number  Eighty-one  issued  in  March,  1917, 
and  Special  Bulletin  Number  Eighty-seven  issued  in  June,  1918. 
The  three  Bxilletins,  taken  together,  present  court  decisions  and 
the  full  text  of  court  opinions  upon  the  Constitutionality  and 
Coverage  of  the  New  York  Workmen's  Compensation  Law  from 
the  time  of  its  origin.  This  Bulletin  covers  the  period,  June, 
1918,  till  January,  1920.  Legislation  of  1919  has  not  affected 
Coverage.  Decisions  and  opinions  upon  Subjects  Other  Than 
Constitutionality  and  Coverage  till  July,  1919,  are  in  Special 
D^iUetins  Eighty-one  and  Ninety-five.  The  Introductions  to  Bul- 
]r-rins  Eighty-one,  Eighty-seven  and  Ninety-five  present  supi^oa- 
tirjiis  and  explanations  equally  applioal)le  to  this  Bulletin. 
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OENEBAI 

The  general  constitutionality  of  the  Workmen's  Compensation 
Law  of  ^ew  York  has  been  tested  and  npheld  before  the  Court 
of  Appeals  of  New  York  and  the  Supreme  Court  of  the  United 
States:  Jensen  v.  Southern  Pacific  Co.,  215  X.  Y.  514,  July  13, 
1915;  New  York  Central  B.  R.  Co.  v.  ^\hite,  243  U.  S.  188, 
March  6,  1917.  Full  text  of  the  Court  of  Appeals  opinion  is  in 
Bulletin  81,  pages  21-28;  and  of  the  United  States  Supreme 
Court  opinion,  in  Bulletin  87,  pages  11-22.  At  the  same  time 
with  the  Xew  York  law,  the  United  States  Supreme  Court  held 
the  compensation  laws  of  Washington  and  Iowa  constitutional, 

with  opinions  the  texts  of  which  are  in  Bulletin  87,  pages  22-37. 
Besides  the  unsuccessful  attempt  to  prove  the  New  York  Com- 
pensation Law  unconstitutional  in  its  entirety,  unsuccessful 
attempts  have  been  made  from  time  to  time  to  prove  several  of 
its  special  provisions  and  amendments  unconstitutional,  as 
follows: 

A.  PRESUMPTIONS  OF  §  21 

The  Appellate  Division  has  sustained  the  coustitutionality  of 
§  21  in  casting  the  burden  of  proof  upon  the  employer  as  to 
important  features  of  compensation  claims:  McQueeney  v. 
Sutphen  &  Myer,  167  App.  Div.  532,  May  5,  1915  (Bulletin  81, 
pp.  31,  392-394). 

B.  THE  ONE  HUNBBED  BOLIAB  CLAUSE,  §   15,  STJBD.  7 

The  Appellate  Division  and  the  Court  of  Appeals  have  sustained 
the  constitutionality  of  §  15,  subd.  7,  which  requires  insurance 
carriers  to  pay  to  the  State  Treasurer  "for  every  case  of  injury 
causing  death  in  which  there  are  no  persons  entitled  to  compen- 
sation the  sum  of  one  hundred  dollars"  and  applies  the  fund  so 
accumulated  to  lifetime  compensation  of  employees  totally  dis- 
abled from  loss  of  two  bodily  members  by  two  successive  acci- 
dents: St<ite  Industrial  Commission  v.  Newman  and  v.  Edsall, 
179  App.  Div.  481,  July  2,  1917;  222  N.  Y.  363,  651,  Jan.  29, 
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1918  (Bulletin  87,  pp.  37-41).  The  objection  of  the  employei^ 
from  the  standpoint  of  constitutionality  in  these  cases  was  that 
they  were  being  required  to  pay  compensation  to  persons  who 
were  not  their  employees  and  the  reply  of  the  courts  was  that  the 
new  §  19  of  article  1  of  the  Constitution  of  New  York  was 
broad  enough  to  warrant  legislation  compelling  all  employers 
to  contribute  to  a  state  fund  for  general  compensation  of 
industrial  accidents,  let  alone  legislation  compelling  them  under 
-certain  circumstances  to  contribute  a  comparatively  modest  fixed 
sum  to  a  state  fund  specially  needed  for  a  particular  class  of 
cases. 

C.  PAYMEirr  OF  PEESENT  VALITE  OF  AWARDS  INTO  STATE 

FUND,  §  27 

The  Appellate  Division  and  the  Court  of  Appeals,  upon  ground 
that  the  State  Industrial  Commission  has  misconstrued  and  over- 
stepped its  powers  under  §  27,  have  declared  ineffective  certain 
omnibus  orders  of  the  Conmiission  requiring  mutual  insurance 
companies  and  self-insurers  to  pay  the  present  value  of  awards  into 
the  state  insurance  fund :  Ada7ns  v.  N.  Y.j  Ontario  &  \^esiem^  i??/. 
Co.,  175  App.  Div.  714,  Nov.  29,  1916;  220  K  Y.  Rep.  579, 
Jan.  30,  1917;  Sperduto  v.  N.  Y.  City  Interborough  Ry.  Co,, 
186  App.  Div.  145,  Jan.  8,  1919;  226  N.  Y.  73,  March  18,  1919 
(Bulletin  95,  pp.  162-178). 

The  appellant  in  the  Sperduto  case  argued  that  §  27  wi;s  uncon- 
stitutional if  construed  to  permit  of  the  Commission's  omnibus 
resolution,  because  it  deprived  the  employer  of  his  property  with- 
out due  process  of  law,  denied  the  insurance  carrier  the  equal  pro- 
tection of  the  laws  and  delegated  legislative  powers  to  the  Com- 
mission. Appellant  found  denial  of  equal  protection  in  the 
Commission's  unbridled  discretion  and  instanced  People  v. 
Klinck  Packing  Co.,  214  X.  Y.  121,  in  which  the  Court  of 
Appeals  had  declared  unconstitutional  an  item  of  the  Labor  Law 
which  conferred  broad  discretionary  powers  upon  the  Commis- 
sioner of  Labor. 

In  deciding  the  Sperduto  case,  the  Appellate  Division  said: 

The  Commission  has  proceeded  upon  the  theory  that  the  legislature  has 
sabfftantially  given  it  the  power  to  reverse  section  25  and  arbitrarily  to  make 
new  laws  in  certain  oases  —  a  power  which  the  legislature  has  not  the 
authority  to  give. 


COXSTITUTIONAUTY   OF  LuMP   SuM  PAYMENTS  IS 

If  the  Commission  has  correctly  construed  section  27,  it  is  clearly  uncon- 
stitutionaL  But  the  courts  will  hesitate  in  construing  a  statute  in  a  way 
which  makes  it  unconstitutional,  and  will  go  to  the  limit  of  construction  in 
sustaining  it. 

In  commenting  upon  the  Sperduto  case  the  Court  of  Appeals 
was  careful  to  say: 

We  do  not  mean  to  intimate  that  section  27,  as  amended  by  chapter  705 
of  the  Laws  of  1917,  is  a  valid  legislative  enactment.  That  question  is  not 
before  us  and  we  do  not  consider  it. 

D.  LUMP  SITH  PAYMENTS,  §  16,  STTBD.  2;  §§  17,  26 

The  arguments  and  court  opinions  in  the  Adams  and  Sperduta 
case§  led  the  appellant  in  Dodd  v.  J^Gl  Eifjhth  Ave.  Co.,  to  argue 
that  lump  sum  commutations  were  generally  unconstitutional 
(S.  D.  R.,  vol.  10,  p.  427,  April  8  and  Nov.  12,  1918).  The 
appellant  intimated  that  such  coinniTitations  take  ])ro])orty  with- 
out due  process  of  law,  are  not  a  reasonable  exercise  of  the  police 
power  and  are  arbitrary  and  unreasonable  from  the  standpoint 
of  natural  justice  and  cited  certain  passages  in  the  United  States 
Supreme  Court  opinion  in  Neio  YoJ'k  Central  R.  R.  Co.  v.  White 
as  sustaining  these  points.  The  courts,  however,  upheld  the 
lump  sum  award  to  Dodd's  widow  and  daughter:  18S  App.  Div. 
941,  May  1,  1919;  227  K  Y.  Eep.  -^-,  Oct.  21,  1919.  Their 
decisions  were  without  opinion. 

The  United  States  Supreme  Court  has  held  that  the  '  question 
whether  compensation  should  be  paid  in  a  single  sum,  or  in  instal- 
ments, is  a  matter,  of  detail  for  the  State  to  determine ' : 
American  Knife  Co.  v.  Sweeting,  and  other  cases,  below,  page  17. 

E.  THE  DISFIGTJBEMENT  CLAUSE,  §  16,  STTBD.  3. 

In  case  of  an  injury  resulting  in  serious  facial  or  head  disfigurement  the 
Commission  may  in  its  discretion,  make  such  award  or  compensation  as  it 
may  deem  proper  and  equitable,  in  view  of  the  nature  of  the  disfigurement, 
but  not  to  exceed  three  thousand  five  htmdred  dollars. 

This  so-called  "beauty  clause"  was  inserted  in  the  Xew  York 
Workmen's  Compensation  Law  subsequent  to  the  X''"nited  States 
Supreme  Court  decision  which  generally  uj^held  tlie  constitution- 
ality of  the  act.  It  was  therefore  without  the  })ale  of  that 
decision.     The  Kew  York  courts  held  it  constitutionnl  in  Sirert- 
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mg  V.  American  Knife  Co.,  Bianc  v.  N.  Y.  Central  R.  U,  Co., 
and  Va'oghn  v.  Clark  Knitting  Co.,  186  App.  Div.  925,  92G, 
JSTov.  13,  1918;  226  K  Y.  199,  586,  April  8,  1919,  the  Appel- 
late Division  without,  and  the  Court  of  Appeals  with  opinion. 
The  appellant  argued:  "An  award  for  disfigurement  is  not  com- 
pensation but  damages ;  "  the  term  compensation  is  limited  to 
loss  of  earning  power;  disfigurement  does  not  necessarily  involve 
such  loss;  since  an  award  for  disfigurem«Qt  is  damages,  the 
proper  remedy  for  disfigurement  is  an  action  for  damages  under 
employer's  liability  law;  an  action  for  damages  involves  ques- 
tions of  negligence  and  trial  by  jury;  because  disfigurement 
awards  under  the  compensation  law  ignore  fault  and  trial  by 
jujy,  the  disfigurement  clause  is  unconstitutionaL  Appellant 
cited  the  opinion  of  the  United  States  Supreme  Court  in  New 
York  Central  R.  B.  v.  White  to  effect  that  the  compensation  law 
^^  applies  only  to  disabling  or  fatal  personal  injuries  '^  and  makes 
no  attempt  to  compensate  physical  suffering  which  must  be  borne 
by  the  employee  alone,  since  the  laws  of  nature  prevent  it  "  from 
being  evaded  or  shifted  to  another;  "  and  also  —  with  averment 
that  the  money  allowance  of  the  disfigurement  clause  is  unreason- 
able and  the  method  of  fixing  it  arbitrary  —  cited  the  same 
opinion  to  effect  that  the  scale  of  compensation  set  up  by  law 
may  be  insupportable  because  *' insignificant  on  the  one  hand  or 
onerous  on  the  other." 

In  overruling  these  arguments,  the  Court  of  Appeals  held  that 
facial  disfigurement  does  involve  loss  of  earning  power  but  that 
the  statute  will  stand  even  if  it  does  not.     It  said: 

Pain  and  sufTering  are  part  of  the  risks  of  employment.  The  legislature 
may  make  them  part  of  the  risks  of  insuranoe.  The  only  restriction  on  its 
power  is  that  the  burden  must  be  reasonable. 

It  also  said  that  award  for  disfigurement  is  not  redress  for 
tort  but  allotment  of  insurance  and  that  discretionary  power  in 
tlie  Commission  for  fixing  the  amounts  of  disfigurement  awards 
makes  for  justice.  It  noted  that  the  New  York  constitutional 
amendment  of  November  4,  1913,  inserting  the  new  §  19  in 
article  1,  permits  of  compensation  without  trial  by  jury,  as  con- 
cerns the  state  constitution,  and  vests  the  legislature  with  un- 
limited power  to  prescribe  the  methods  of  determining 
compensation. 
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In  a  concurring  opinion,  Judge  Pound  agreed  with  the 
majority  that  disiigurement  involves  loss  of  earning  power  but 
diflcov^ored  possible  conflict  with  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  in  a  theory  that  an  employee 
may  have  compensation  for  injuries  not  involving  such  loss.  He 
cited  New  York  Central  B.  B.  v.  White  in  support  of  his  position. 

The  full  texts  of  the  majority  and  concurring  opinions  of  the 
Court  of  Appeals  in  the  Sweeting  case  are  in  Bulletin  96, 
pages  75-78. 

Appeal  having  been  taken  to  the  United  States  Supreme  Court 
in  the  Sweeting,  Bianc  and  Vaughn  cases,  that  court  was  as  liberal 
as  Xew  York's  highest  court  in  sustaining  the  disfigurement 
clause  without  regard  for  loss  of  earning  power,  concurrent 
awards  or  lump  sums.     It  gave  opinion  as  follows: 

Xew  Tobk  Central  R.  R.  Co.  v.  Bianc,  Amixican  Rnifb  Co.  v.  SwEsrcfo 

and  Ci^RK  KximNo  Co.  ▼.  Vaughn,  260  U.  S.  596,  Nov.  10,  1919. 

Mr.  Jnatice  Pitnet  deUvered  the  opinion  of  the  Court. 

The  WiMrkmen's  Compensation  Law  of  the  State  of  New  York  (diap.  8I69 
Laws  1913,  ae  amended  and  re-enacted  by  chap.  41,  Laws  1914;  Gone. 
Laws,  chap.  67),  which  wae  suetained  by  this  court  against  attacks  based 
upon  the  Fourteenth  Amendment  in  New  York  Central  JK.  R,  Co,  v.  White^ 
243  U.  S.  188,  was  amended  by  Laws  1916,  chap.  622,  among  other  things 
by  insertini^  in  the  15th  section,  which  contains  the  schedule  of  compensa- 
tion for  cases  of  disability,  a  clause  reading  as  follows:  "In  case  of  an 
injury  resulting  in  serious  facial  or  head  disfigurement  the  Commission 
may  in  its  discretion,  make  such  award  or  compensation  as  it  may  deem 
proper  and  cqui tables  in  view  of  the  nature  of  the  disfigurement,  but  not  to 
exceed  three  thousand  five  hundred  dollars." 

The  present  writs  of  error  bring  up  for  review  three  judgments  of  the 
Court  of  Appeals  of  that  State,  aifirming  orders  of  the  Supr^ne  Court, 
Appellate  Division,  Third  Judicial  Department,  in  which  awards  based  upon 
this  amendment  were  sustained.  The  opinion  of  the  Court  of  Appeals, 
applicaUe  to  all  of  the  cases,  is  reported  under  the  title  of  Ifsiier  of 
Hweeting  ▼.  American  Knife  Co.,  226  N.  Y.  199. 

In  eaeh  case  the  Commission  found  accidental  injuries  sustained  by  an 
employee  in  a  hazardous  occupation,  arising  out  of  and  in  the  course  of  the 
employment,  and,  as  a  result  of  the  injury,  some  serious  facial  or  head 
ilisfigurement,  or  both.  In  each  case  an  award  was  made  on  account  of  such 
disfigurement  irrespective  of  the  allowance  of  compensation  according  to 
the  sehednie  based  upon  the  average  wage  of  the  injured  employee  and  the 
character  and  duration  of  the  disability. 

The  sole  contention  here  is  that  the  amendment  of  19 L6,  as  thus  carried 
into  effect,  deprives  the  respective  plaintiffs  in  error  of  property  without  due 
process  of  law,  in  contravention  of  the  Fourteenth  Amendment. 
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The  argument  ia  that  an  award  for  diafigurementi  made  wholly  inde- 
pendent of  claimant's  inability  to  work,  is  not  based  upon  impairment  of 
earning  power;  that  only  such  impairment  can  justify  imposing  upon  an 
employer  without  fault  compulsory  payment  by  way  of  compensation  to  an 
injured  workman;  and  hence  that  the  "disfigurement  clause"  is  not  a 
reasonable  exercise  of  the  police  power,  but  ia  arbitrary  and  oppressive. 

In  view  of  our  recent  decisions  sustaining  state  laws  imposing  upon 
employers  in  the  hazardous  industries  responsibility  in  one  form  or  another 
for  the  consequences  of  injuries  received  by  employees  in  the  course  of  the 
employment  in  the  absence  of  fault  on  the  employers  part  (New  York  Central 
R,  R.  Co.  V.  White,  243  U.  S.  188;  Mountain  Timber  Co.  v.  Washington,  243 
U.  S.  219;  Arizona  Employers*  Liability  Cases,  250  U.  S.  400),  little  need 
now  be  said. 

Even  were  impairment  of  earning  power  the  sole  justification  for  impos- 
ing compulsory  payment  of  workmen's  compensation  upon  the  employer  in 
such  cases,  it  would  be  sufficient  answer  to  the  present  contention  to  say 
that  a  serious  disfigurement  of  the  face  or  head  reasonably  may  be  regarded 
as  having  a  direct  relation  to  the  injured  person's  earning  power,  irrespective 
of  its  effect  upon  his  mere  capacity  for  work. 

Under  ordinary  conditions  of  life,  a  serious  and  imnatural  disfigurement 
of  the  face  or  head  very  probably  may  have  a  harmful  effect  upon  the  ability 
of  the  injured  person  to  obtain  or  retain  employment.  Laying  aside  excep- 
tional cases,  which  we  must  assume  will  be  fairly  dealt  with  in  the  proper 
and  equitable  administration  of  the  act,  such  a  disfigurement  may  render 
one  repulsive  or  offensive  to  the  sight,  displeasing,  or  at  least  less  pleasing, 
to  employer,  to  fellow  employees,  and  to  patrons  or  customers.  See  Ball  v. 
Wm.  Hunt  d  8ons,  Ltd,,  [19i2]  App.  Cas.  496. 

But  we  cannot  concede  that  impairment  of  earning  power  is  the  sole 
ground  upon  which  compulsory  compensation  to  injured  workmen  legiti- 
mately may  be  based.  Unquestionably  it  is  a  rational  basis,  and  it  is  adopted 
for  the  generality  of  cases  by  the  New  York  law.  But  the  CJourt  of  Appeals 
has  construed  the  1916  amendment  as  permitting  an  allowance  for  facial 
or  head  disfigurement  although  it  does  not  impair  the  claimant's  earning 
capacity.  Matter  of  Erickson  Y.  Preuss,  223  N*.  T.  365,  368;  and  see  opinion 
of  Judge  Cardozo  in  the  present  case,  226  N.  Y.  199,  200.  In  view  of  this, 
and  there  being  no  specific  finding  of  such  impairment  in  these  cases,  it  is 
proper  to  say  that  in  our  opinion  the  "  due  process  of  law  '*  clause  of  the 
Fourteenth  Amendment  does  not  require  the  States  to  base  compulsory 
compensation  solely  upon  loss  of  earning  power. 

The  New  York  law  as  at  first  enacted,  the  Washington,  and  the  Arizona 
laws  presented  for  our  consideration  three  different  methods  adopted  for 
the  purpose  of  imposing  upon  the  industry  the  burden  of  making  some 
compensation  for  the  human  wastage  attributable  to  the  hazards  of  the 
work.  We  were  unable  to  find  that  any  of  these  ran  counter  to  the  "due 
process  "  clause.  Nor  does  that  provision  debar  a  State  from  adopting  other 
methods,  or  a  composite  of  different  methods,  provided  the  result  be  not 
inconsistent  with  fimdamental  righta  As  was  stated  in  the  Arizona  case, 
250  U.  S.  429 :  **  If  a  State  recognizes  or  establishes  a  right  of  action  for 
compensation  to  injured  workmen  upon  grounds  not  arbitrary  or  funda- 
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mentally  uajust,  the  quegtion  whether  the  award  shall  be  measured  as 
compensatory  damages  are  measured  at  common  law,  or  according  to  some 
prescribed  scale  reasonably  adapted  to  produce  a  fair  result,  is  for  the  State 
itself  to  determine/'  And  we  see  no  constitutional  reason  why  a  State  may 
not,  in  ascertaining  the  amount  of  such  compensation  in  particular  cases, 
take  into  consideration  any  substantial  physical  impairment  attributable  to 
the  injury,  whether  it  immediately  affects  earning  capacity  or  not. 

For  the  reasons  thus  outlined,  it  was  not  unreasonable,  arbitrary,  or 
contrary  to  fundamental  right  to  embody  in  the  Xew  York  Workmen's 
Compensation  Law  a  provision  for  a  special  allowance  of  compensation  for 
a  serious  disfigurement  of  the  face  or  head.  Nor  is  there  any  ground  for 
declaring  that  the  allowance  prescribed  by  the  1916  Amendment  exceeds 
the  constitutional  limitations  upon  State  power. 

Whether  an  award  for  such  disfigurement  should  be  made  in  combination 
with  or  independent  of  the  compensation  allowed  for  the  mere  inability  to 
vork  is  a  matter  of  detail  for  the  State  to  determine.  The  same  is  true 
of  the  question  whether  the  compensation  should  be  paid  in  a  single  sum, 
or  in  instalments.    Arizona  Employers^  Liability  Cases,  250  U.  S.  40Q,  420. 

Judgment  affirmed.     Mr.  Justice  McRetnolds  dissents. 

P.    ADIIIEALTY  OB  MAEITIME  JTIRISDICTION,  §  2,  GKS.  8,  10 

By  the  very  close  vote  of  five  to  four  the  Supreme  Court  oi 
the  United  States  held  invalid  groups  8  and  10  of  section  2  of 
the  Xew  York  Workmen's  Compen.^ation  Law,  which  cover  sea- 
men, longshoremen,  etc.:  Soufhrrn  Pacific  Co,  v.  Jen.sen^  244 
r.  S.  205,  May  21,  1917  (I^ulletin  87,  pages  320-348).  It 
found  these  groups  to  be  in  conflict  with  the  admiralty  law  of  the 
United  States.  Congress  undertook  to  remedy  the  situation 
created  by  this  Supreme  Court  decision  and  to  revive  groups  8 
and  10  by  amending  the  United  States  Judiciary  Code  so  as  to 
except  from  the  exclusive  jurisdiction  conferred  by  the  Code  upon 
the  Federal  District  Courts  "the  rights  and  remedies  under  the 
workmen's  compensation  law  of  any  state.''  The  congrossionid 
amendment  became  law  October  G,  1917.  In  its  turn  it,  too, 
has  come  under  challenge  as  unconstitutional  and  has  been  sus- 
tained as  effective  for  its  purpose  by  the  Xew  York  Court  of 
Appeals:  Stewart  v.  Knicl-erhocl^er  Ice  Co.,  22G  X.  Y.  002, 
Apr.  29,  1919.     Full  text  of  the  opinion  of  the  Court  of  Appeal? 

is  presented  below,  page  247.  Stewart's  employer  has  taken  an 
appeal  to  the  United  States  Supreme  Court  which  is  now  ])ciwliiig 
fFebniar\%  1920). 

These  later  develojnnents  call  for  careful  restiuly  of  the 
niajority  and  minority  opinions  of  the  Supreme  Court  of  the 
United  States  in  the  Jensen  ease.      They  bring  into  question  the 
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legislative  powers  not  only  of  the  state  legislatures,  but  of  Con- 
gress, relative  to  admiralty  law  in  general  and  relative  to  indus- 
trial accidents  happening  upon  navigable  waters  in  particular. 
Does  the  majority  opinion  in  the  Jensen  case  hold  state  l^isla- 
tion  for  compensation  of  industrial  accidents  in  admiralty  to  be 
in  conflict  with  the  Constitution  of  the  United  States,  not  only 
as  the  constitution  is  expressed  in  the  United  States  Judiciary 
Code,  but  independently  of  anything  that  said  code  may  or  may 
not  provide?  Is  enactment  of  a  federal  compensation  law  for 
seamen,  longshoremen  and  others  liable  to  injury  upon  navigable 
waters  the  only  way  to  solve  the  constitutional  jDroblem  ?  In  his 
brief  for  the  claimants  in  the  Stewart  case,  the  Attorney-General 
of  New  York  has  called  attention  to  the  opinion  and  decision  of 
Federal  District  Judge  Hand,  in  Steam  Lighter  Howell  (U.  S. 
Dist.  Ct.,  Southern  Dist.  of  ]S'.  Y.,  Mar.  6,  1919).  Judge  Hand 
says  that  the  congressional  act  of  October  6,  1917,  not  only 
revives  groujjs  8  and  10,  but  nullifies  the  remedy  in  admiralty 
as  concerns  industrial  accidents  occurring  upon  or  in  connection 
with  the  navigable  waters  of  Xew  York.  He  holds  that  no  con- 
stitutional limitations  forbid  the  Federal  Congress  to  submit  the 
rules  of  the  sea  ^'not  only  to  existing  state  laws,  but  to  possible 
future  changes  determined  only  by  the  will  of  the  States."  He 
finds  the  United  States  Judiciary  Code  amendments  valid  under 
the  Fifth  Amendment  to  the  Constitution  of  the  United  States. 
Full  text  of  his  opinion  appears  below,  page  251. 

0.     lEGISIATIVE    ACT    COVERING    COMPENSATION    OP 

INDIVIDTrAI   STATE  EMPLOYEE 

By  legislation  of  1916,  1917  and  1918,  groups  43,  44  and  45, 
covering  compensation  of  state  employees  for  industrial  accidents, 
have  been  added  successively  to  §  2  of  the  Workmen's  Compensa- 
tion Law.  They  cover  all  employments  enumerated  in  the  pre- 
ceding forty-two  groups  and  also  keepers,  guards,  nurses  or  order- 
lies of  state  penal,  reformatory  and  charitable  institutions  and 
certain  outdoor  employees  engaged  in  state  conservation  and 
engineering  work.  [Jfotwithstanding  the  addition  of  these  three 
groups,  an  industrial  accident  that  is  beyond  the  compensation 
law's  coverage  may  now  and  then  occur  to  an  employee  of  the 
State.     To  meet  the  state's  moral  obligations  relative  to  such 
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accidents  and  accidents  happening  prior  to  the  addition  of  the 

three  groups,  the  l^slature  may  pass  acts  limited  to  individual 
cases,  declaring  them  compensatable  and  authorizing  the  State 
Industrial  Commission  to  pass  upon  them,  as  for  example, 
L  1917,  ch,  33,  and  L.  1918,  chs.  598,  599,  or  referring  them 
to  the  State  Court  of  Claims  for  adjudication,  as  for  example, 
L.  1918,  chs.  608,  609,  614,  and  L.  1919,  chs.  564,  568.  The 
Attorney-General  has  sustained  the  constitutionality  of  acts  thus 
conferring  jurisdiction  upon  the  Commission  by  an  opinion  of 
January  25,  1917,  the  text  of  which  is  in  Bulletin  87,  pages  42, 
43;  the  courts,  with  opinion,  have  sustained  the  constitutionality 
of  acts  thus  conferring  jurisdiction  upon  the  Court  of  Claims, 
December  28,  1917,  and  April  2,  1918,  in  Munro  v.  State  of  New 
York,  181  App.  Div.  30;  223  N.  Y.  208.  In  the  Munro  case, 
the  Court  of  Appeals  overrules  objections  that  the  acts  in  question 
violate  state  constitutional  provisions  prohibiting  the  legislature 
from  auditing  or  allowing  private  claims  or  claims  barred  by 
lapse  of  time,  from  giving  state  money  for  private  undertakings 
or  in  the  exercise  of  gratitude  or  charity,  and  from  appropriating 
state  money  by  less  than  a  two-thirds  vote.  In  basing  its 
approval  of  the  acts  as  constitutional  upon  "  the  moral  obligation 
or  the  equity  arising  out  of  the  facts,"  the  court  said: 

MuxRO  y.  State  of  New  York,  223  N.  Y.  208,  Apr.  2,  1918,  in  part. 

•  *  ♦  The  equity  or  justice  of  a  claim  which  the  State  may  recognize 
is  not  limited  by  any  law  that  I  can  find  to  personal  injuries  arising  out 
of  negligeii.ce  as  defined  in  the  law  at  any  given  time. 

Negligence  as  a  basis  for  liabUity,  especiaUy  as  applied  to  the  relation- 
ship of  master  and  servant,  has  been  constantly  changing  and  expanding  under 
statutory  enactment.  Thus,  we  have  had  our  employers'  liability  statutes, 
both  state  and  federal,  and  at  last  the  Workmen's  Compensation  Act 
making  personal  injury  a  risk  of  the  business  irrespective  of  negligence. 
Can  it  be  that  the  legislature,  may  place  liability  upon  the  employer 
irrespective  of  negligence,  and  that  the  state  itself  cannot  recognize  as  a 
just  and  equitable  obligation  a  personal  injury  received  by  one  of  its 
employees  unless  some  legal  principle  the  application  of  which  has  now  been 
abolished  would  have  created  liability  in  an  individual  or  corporation? 

When  a  man  gives  his  services  or  his  property  to  the  State  under  such 
circumstances  that  no  liability  would  be  created  to  pay  therefor,  even  if 
the  state  were  an  individual  or  a  private  corporation,  the  legislature  may 
allow  such  a  claim  in  good  moralafand  fair  dealings.  (See  cases  cited  above.) 
Wliy  should  there  not  be  a  like  moral  obligation  to  make  some  recompense 
to  the  man  who  in  his  work  for  the  state  by  an  unforseen  accident  has 
given  his  life  or  limb?  The  moral  obligation  may  be  as  urgent  in  the  one 
instance  as  the  other.  * 
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A.    BEilNITION  OF  ACCIDENT 

The  nature  of  an  accident,  with  illustrative  cases,  has  been 
presented  in  Bulletin  81,  pages  48-50.  Heat  prostration,  frost 
bite,  fainting,  dizziness,  nervous  breakdown,  strain  and  contrac- 
tion of  communicable  disease  may  be  compensatable  accidents 
according  to  precedents  set  forth  in  Bulletin  87,  pages  46-53. 
Further  instances  illustrative  of  these  forms  of  accident,  as  well 
as  instances  establishing  the  compensatability  of  inhalation  of 
poisonous  fumes  or  vitiated  atmosphere  and  of  exposure  to  drafts 
of  air,  are  presented  here. 

1.  HEAT  PSOSTRATIOH 
Seven  fatal  cases  of  heat  prostration  passed  upon  by  the  Com- 
mission occurred  late  in  July  and  early  in  August,  1017,  the 
hottest  period  of  an  unusually  hot  summer.  Four  of  the  cases 
occurred  on  August  1st.  Five  cxjcurred  outdoors  and  two  indoors. 
Of  the  outdoor  accidents,  three  were  sunstrokes  of  drivers  and 
two  sunstrokes  of  workers  upon  roofs.  In  denying  death  benefits 
to  beneficiaries  of  two  drivers,  the  Commission  held  that  their 
exposure  to  the  sun  had  been  no  greater  than  that  of  meml^ers 
of  the  community  in  general,  but  the  claimants  argiied  tliat  their 
exposure  had  been  greater  than  that  of  other  workers  because 
their  work  had  taken  them  into  the  sim:  CamvheU  v.  Chmf^en' 
Fhnagan  Brewery,  Death  Case,  Xo.  46306,  Dec.  12,  1017; 
Zawicki  v.  Rcid  Ice  Cream  Co.,  S.  D.  R.,  vol.  16,  p.  500,  Buh, 
vol,  3,  p.  199,  May  10,  1918.  In  aifirming  with  opinion  the 
Commission's  denial  in  the  Campbell  case  the  Appellate  Divi.^ion 
quoted  a  rule  stated  by  Commissioner  Mitchell  to  effec*t  that  a 
case  of  heat  prostration  must  be  aggravated  by  special  and 
increased  hazard  due  to  the  employment  in  order  to  be  compen- 
satable.    The  court's  opinion  is  as  follows: 

Camfbeix  v.  Clausen-Flanaoan  Bbkwkbt,  183  App.  Div.  499,  July  1,  1918. 

Cochrane,  J.:  The  deceased  employee  died  as  the  result  of  lieat  prostra- 
tion on  August  1,  1917,  after  a  prolonged  period  of  excessive  heat.  He  was 
a  driver  of  a  brewery  wagon  engaged  in  delivering  beer.  He  began  work 
at  seven  o'clock  in  the  morning  of  the  day  of  his  death  and  delivered 
ninety-ane  half  barrels  of  beer  at  eleven  places  in  Flushing,  N.  Y.  About 
three  o'clock  in  the  afternoon  of  that  day  he  was  driving  the  brewery  wagon 
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aJ)Out  five  miles  from  the  city  of  New  York  when  he  stopped  the  horses, 
alighted  from  the  wagon,  and  walked  around  apparently  suffering  from  the 
heat.  In  about  ten  minutes  he  dropped  dead  having  uttered  no  word  after 
he  alighted  from  the  wagon. 

The  Commission  finds  that  the  heat  prostration  which  resulted  in  death 
was  an  accidental  injury  which  arose  in  the  course  of  the  employment  but 
that  it  did  not  arise  out  of  the  employment. 

The  question  is  whether  the  deceased  by  reason  of  his  employment  was 
subjected  to  a  special  and  increased  hazard  not  common  to  the  public  in 
general  but  because  of  the  particidar  circumstances*  under  which  he  was 
required  to  work.  The  principle  applicable  to  such  cases  is  correctly  stated 
by  Commissioner  Mitchell  in  Eernon  v.  Holahan  (14  State  Dept.  Rep. 
597).  In  that  case  the  employee  sustained  a  sunstroke  while  working  in 
a  close  car  with  very  little  air.  The  Commissioner  said :  "  The  deceased  was 
required  to  work  on  a  very  hot  day  in  a  close  car  handling  lumber,  which 
required  great  exertion.  This  work  \mder  these  circumstances,  therefore, 
subjected  him  to  a  special  and  increased  hazard.  The  deceased  sustained  a 
sunstroke,  not  by  reason  of  a  risk  assimied  by  the  public  in  general,  but 
because  of  the  special  circumstances  \mder  which  he  was  required  to  work.'' 
An  award  was  made  in  that  case  which  was  afiirmed  by  this  court  in  182 
Appellate  Division,  126.  So,  also,  in  Days  v.  Trimmer  d  Sons,  Inc.  (176 
App.  Div.  124)  an  award  made  to  the  claimant  for  a  frostbite  was  sus- 
tained on  the  ground  that  "the  claimant  by  reason  of  his  employment  in 
handling  wet  coal  in  the  storm  was  specially  affected  by  the  severity  of  the 
weather."  Cases  of  sunstroke  and  frostbite,  both  arising  from  extreme 
weather  conditions,  although  of  opposite  extremes,  seem  to  be  analogous.  The 
distinction  between  those  cases  and  the  present  case  made  by  the  Commission 
itself  indicates  that  the  Commission  is  under  no  misapprehension  as  to  the 
legal  question  involved  and  that  its  determination  herein  is  based  on  its 
belief  that  the  work  in  which  the  deceased  was  engaged  did  not  contribute 
to  his  death. 

The  facts  in  this  case  are  undisputed.  The  question  as  above  enunciated 
depends  on  inferences  to  be  drawn  from  such  undisputed  facts.  Whatever 
answer  the  Commission  gives  to  the  question  finds  support  in  the  evidence 
and  is  binding  on  this  coiirt.  Thus  in  Days  v.  Trimmer  d  Sons,  Inc.  {supra) , 
it  was  said  by  this  court  speaking  through  Lyon,  J.,  "that  the  injuries 
arose  out  of  the  employment  was  fairly  a  question  of  fact  for  the  determina- 
tion of  the  Commission,  and  it  was  fully  justified  in  finding  from  the 
evidence  "  that  the  claimant  was  specially  affected  by  the  weather  conditions. 
He  further  said  in  reviewing  cases  from  other  jurisdictions  where  it  was 
held  that  frostbites  did  not  arise  out  of  the  employment:  "In  those  cases 
the  court  found  that  the  man  was  not  specially  affected  by  the  severity  of 
the  weather  by  reason  of  his  employment,  and  the  appellate  court  held  that 
such  finding  was  one  of  fact  and  binding."  In  the  Days  case  as  here  the 
evidence  was  uncontradicted  but  the  proper  inference  to  be  drawn  from 
such  uncontradicted  evidence  was  held  to  be  a  question  of  fact. 

"  Where  conflicting  inferences  from  the  same  facts  are  possible,  different 
triers  of  facts  may  draw  different  conclusions,  and  the  weight  of  evidence  is 
not  for  consideration  in  this  court."  {Matter  of  Heitz  v.  Ruppert,  218  N.  Y. 
148,  153.) 
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It  was  a  question  of  fact  for  the  Commission  to  determine  whether  the 
deceased  was  specially  affected  by  the  severity  of  the  heat  by  reason  of  his 
employment.  Although  earlier  in  the  day  his  duties  required  him  to  unload 
a  large  number  of  half  barrels  of  beer,  he  had  completed  that  work  and  was 
returning  to  the  brewery.  It  does  not  appear  how  long  an  interval  of  time 
elapsed  between  unloading  the  beer  and  his  death.  He  was  accompanied 
by  an  assistant  who  presumably  exerted  himself  as  much  as  the  deceased 
and  who  testified  that  he  did  not  work  harder  on  the  hot  days  than  on 
other  days,  and  that  he  was  not  specially  affected  by  the  heat  except  that 
it  caused  him  to  perspire.  There  was  a  large  umbrella  on  the  wagon  as  a 
protection  from  the  rays  of  the  sun.  Apparently  the  deceased  was  returning 
from  Flushing  to  New  York  and  while  riding  along  the  highway  in  the 
ordinary  manner  he  was  overcome  by  the  heat.  From  all  the  circumstances 
the  Commission  was  justified  in  drawing  the  inference  that  the  heat  pros- 
tration which  caused  his  death  did  not  arise  "  out  of  "  his  employment,  and 
that  conclusion  is  not  reviewable. 

The  decision  is,  therefore,  affirmed.     Decision  unanimously  afiirmed. 

In  the  third  driver  case,  the  Commission  awarded  death  bone- 
fits  for  sunstroke  of  a  driver's  helper  upon  the  ground  that  the 
employer  had  kept  the  deceased  employee  at  his  employment  after 
he  had  complained  of  the  heat;  the  Appellate  Division  aHirnied 
the  award  unanimously  and  without  opinion:  Brocl-elhanl'  v. 
Fmtk,  S.  D.  K.,  vol.  15,  p.  651,  Bui.,  vol.  3,  p.  156,  Mar.  U, 
1918;  186  App.  Div.  924,  Nov.  13,  1918. 

Death  benefits  were  awarded  in  the  two  cases  of  workers  upon 
roofs  because  of  special  heat  hazards  arising  out  of  their  enij)loy- 
ments.  In  one  of  them  reflection  of  the  sun's  rays  from  ikw 
shingles  aggravated  the  exposure.     The  Commission  said : 

SCHATTXEB  V.   StANDABD  BUILDINGS,  S.D.R.,   vol.    18,   p.   644,   Oct.    30,    1918, 

in  part. 

The  exposure  to  the  sun  by  reason  of  the  direct  rays  on  the  building, 
together  with  the  reflection  of  such  rays,  as  well  as  the  shingles  being  new 
and  attracting  the  sun,  subjected  William  H.  Schattner  to  a  greater  hazard 
than  carpenters  would  be  subject  to  while  engaged  in  their  occupation  on 
that  day. 

The  Appellate  Division  heard  argument  in  the  Schattner  cai^e, 
and  dismissed  the  appeal  January  8  and  14,  1919. 

In  the  other  roof  accident,  the  vapors  of  boiling  tar  aggravn!rd 
the  heat  of  the  day  and  the  workman,  collapsing,  upset  the  tar 
upon  himself:  Bauman  v.  Empire  City  Roofing  Co.,  Bui.,  vol  3, 
p.  154,  Mar.  14,  1918. 
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The  two  cases  of  indoor  heat  prostration  were  decided  in  favor 
of  the  claimants.  In  the  one,  the  Commission  granted,  and  the 
Appellate  Division  unanimously  affirmed  an  award  to  the  widow 
and  children  of  a  fireman  prostrated  by  the  heat  of  a  boiler  ro(Hn: 
Bates  V.  Plattshurgh  Gas  &  Electric  Co.,  S.  D.  R,  vol.  17,  p.  612, 
July  15,  1918;  186  App.  Div.  932,  Nov.  22,  1918.  In  the  other, 
the  Commission  at  first  denied,  but  later  granted  death  benefits 
to  the  widow  of  a  bakery  employee  overcome  by  heat  in  a  largo 
room  in  which  probably  one  hundred  other  men  worked  through- 
out the  day  of  his  accident  without  incurring  injurious  effects, 
and  the  Appellate  Division  unanimously  affirmed  the  award: 
Gregorkiewicz  v.  National  Biscuit  Co.,  S.  D.  R.,  vol.  18,  p.  549, 
Bui,  vol.  4,  p.  29,  Oct.  15,  1918 ;  Case  Xo.  50651,  Feb.  4,  1919 ; 
188  App.  Div.  985,  June  30,  1919. 

A  year  later  than  the  above  seven  accidents  another  hot  season 
furnished  a  case  of  fatal  sunstroke  for  which  the  Commission 
«iwarded  death  benefits  (S  D.  R.,  vol.  19,  p.  439).  The  Appel- 
late Division  reversed  this  award  and  remitted  the  claim  to  the 
Commission  for  further  consideration,  because  the  Commission 
had  not  determined  whether  or  not  the  sunstroke  had  been  due 
to  special  and  increased  hazards  of  the  employee's  work.  The 
court  cited  Campbell  v.  Clatise7i-Flanagwn  Brewery,  text  of  which 
appears  above.     Its  opinion  is  as  follows: 

Bbezzenssz  v.  Cbenshaw  ENOimsESiNO  Co.,  188  App.  Div.  611,  June  30» 

1919. 

U.  T.  Kellogg,  J.:  The  deceased  became  prostrated  with  the  heat  while 
at  work  along  the  tracks  of  an  elevated  railway,  at  about  four-thirty  o'clodc 
in  the  afternoon  of  August  9,  1918,  and  died  the  following  day.  He  had  been 
engaged  for  many  hours  on  the  elevated  structure,  moving  up  and  down 
in  the  full  glare  of  the  sun,  carrying  bolts  and  material  to  workmen,  and 
flagging  trains  to  warn  them  of  repair  work  then  in  progress.  It  was  eighty- 
eight  degrees  Fahrenheit  in  the  shade  between  the  hours  of  four  and  five  p.  m. 
upon  that  day.  The  day,  evidently,  marked  the  conclusion  of  an  intense 
heat  wave,  for  on  the  fifth  the  maximum  temperature  was  ninety-one,  on 
the  sixth  ninety-three,  on  the  seventh  one  hundred  and  two,  and  on  the 
eighth  ninety-four.  The  Commission  found  that  the  deceased  came  to  his 
death  from  a  heat  stroke  arismg  out  of  and  in  the  course  of  the  employment. 
In  Camphell  V.  Clausen-Flanagan  Brewery  (183  App.  Div.  499)  it  was  said 
of  a  sun  stroke  case:  "The  question  is  whether  the  deceased  by  reason  of 
his  employment  was  subjected  to  a  special  and  increased  hazard  not  common 
to  the  public  in  general,  but  because  of  the  particular  circumrtaacea  nnder 
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whkli  he  was  required  to  work."    After  it  had  been  remarked  therein  that 
the  iacts  were  undisputed,  it  waa  alao  said :    "  It  was  a  question  of  fact  for 
the  Commisaion  to  determine  whether  the  deceased  was  specially  affected 
by  the  severity  of  the  heat  by  reason  of  his  employment."    In  the  case  at 
bar  the  Commission  did  not  find  that  the  deceased  came  to  his  death  through 
exposure,  by  reason  of  his  employment,  to  heat  more  excessive  than  that  to 
which  others  were  subjected,  or  through  any  special  hazard  of  his  employ- 
m^Lt.    Therefore,  it  did  not  make  a  finding  of  fact  which,  under  the  authori- 
ties, was  necessary  to  justify  an  award. 

The  award  should  be  reversed  and  claim  remitted  to  the  Industrial 
ComraisBion  for  such  further  action  as  may  be  advised.  All  concurred. 
Award  reversed  and  matter  remitted  to  the  State  Industrial  CJommission. 

Upon  further  consideration,  the  Commission  disallowed  the 
Brezzenski  claim,  September  24,  1919. 

Other  heat  prostration  cases  are:  Mullen  v.  Stem  Stahles, 
Death  Case,  Xo.  62497,  Feb.  4,  1919;  189  App.  Div.  883, 
r^nitted  to  Commission  for  further  evidence,  Sept.  9,  1919,  and 
disallowed,  Dec.  8,  1919 ;  and  Lyons  v.  Paark,  Death  Case,  Na 
G3909,  Mar.  10,  1919;  —  App.  Div.  — ,  argued  Sept.  9,  1919. 

2.  FROSTBITE 

The  Commission,  with  affirmation  of  both  decisions  by  the 
Appellate  Division,  granted  compensation  to  a  longshoreman  for 
frozen  fingers  upon  groimd  that  he  had  been  specially  subjected 
to  frostbite  by  reason  of  his  gloves  having  become  wet  from  beef 
carcasseB  that  he  had  been  handling:  Phonville  v.  iV".  Y.  &  Cuba 
Steamship  Co.,  Case  No.  69787,  Aug.  9,  1918;  187  App.  Div. 
912,  Jan.  8,  1919;  but  denied  compensation  to  a  coal  wagon 
driver  who  froze  both  thumbs  and  a  toe  with  no  special  circum- 
stances to  cause  the  freezing:  Langu^ch  v.  Albany  Wood  &  Coal 
Co.,  Claim  Xo.  2232-A,  June  12,  1918;  187  App.  Div.  912, 
Jan.  8,  1919.  The  Phonville  award  was  affirmed  later  by  the 
Court  of  Appeals,  226  N.  Y.  Eep.  618,  622,  Apr.  22,  1919. 

3.  LOSS   OF   CONSCIOUSNESS   OR  SELF-CONTROL 

If  an  employee's  work  involves  precarious  position  on  a  high 
place,  as  in  building  work,  or  proximity  to  dangerous  machinery, 
the  results  of  a  f aU  are  much  more  liable  to  be  serious  than  the 
results  of  a  fall  at  ground  level  or  upon  an  open  floor.  The 
Commission  has  held  that  injuries  due  to  falls  from  such  danger- 
ous positions  are  compensatable,  even  though  the  falls  have  been 
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due  to  dizziness  or  fainting  caused  entirely  by  disease.      The 
subject  is  presented   at  length,  with  citation  of  cases,   below, 

page  133. 

4.  FRIGHT 

Upon  a  cry  of  fire  in  a  factory  a  woman  employee  fainted  and 
remained  unconscious  for  two  hours.  In  consequence  she  became 
choreic.  She  had  been  in  excellent  health  and  spirits.  The 
Commission  awarded  her  compensation  on  the  ground  that  the 
frightening  was  an  accident.  The  briefs  in  Appellate  Division 
arrayed  numerous  precedents  for  and  against  affirmation  of  her 
award.  The  court  affirmed  the  award  unanimously  and  without 
opinion:  London  v.  Casino  Waist  Co.,  Case  IsTo.  60642,  Aug.  2, 
1917;  181  App.  Div.  962,  Dec.  28,  1917. 

6.  EXPOSURE  TO   DRAFT  OF  COLD  AIR 

A  bursting  water  pipe  thoroughly  drenched  a  night  watchman 
while  he  was  trying  to  turn  off  the  water  on  his  employer's 
premises.  He  changed  his  clothes,  went  home  and  remained  in 
bed  all  day.  Coming  to  his  employment  at  night  again  he  worked 
in  a  cold  draft  of  air  repairing  an  elevator  cable.  *' Within  a 
few  hours  afterward  he  was  taken  with  paralysis  of  the  face, 
generally  known  as  Bell's  palsy,  which  incapacitated  him  for 
work  for  several  months."  A  majority  of  the  Commission  lield 
that  both  the  drenching  and  the  exposure  to  the  draft  of  cold 
air  were  accidents,  but  decided  that  the  palsy  was  due  to  the  draft 
of  cold  air.  It  awarded  compensation  to  the  watchman.  Com- 
missioner Sayer  dissented  upon  ground  that  the  exposure  to  the 
draft  of  air  was  not  an  accident,  and  Commissioner  Mitchell 
upon  ground  that  the  palsy  may  have  been  due  either  to  the 
drenching  or  to  the  exposure  to  the  draft  and  that  neither  was 
an  accident:  Doshey  v.  Fire  Companies  Building  Corp,,  S.  D.  R., 
vol.  20,  p.  419,  May  13,  1919. 

6.  INHALATION  OF  POISONOUS  FUMES  OR  GASES 

Inhalation  of  noxious  fumes  and  gases  is  a  common  source  of 
disease  in  factories.  Such  inhalation,  in  order  to  be  an  accident, 
must  be  sudden  or  unexpected  as  to  occurrence  and  unusual  as 
to  quantity.  Its  compensatable  result  is  physical  deterioration 
often  terminating  in,  or  expediting,  fatal  diseases  of  the  vital 
organs,  but  it  may  be  immediately  fatal  as  in  asphyxiation. 
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Compensation  for  occupational  disease  due  to  long  continued 
breathing  of  poisonous  gases  and  fumes  has  been  denied  in  Navd 
V.  King  Sewing  Machine  Co.,  95  Misc.  676,  June  20,  1916;  178 
App.  Div.  31,  Apr.  4,  1917;  223  N.  Y.  Kep.  567,  Mar.  12,  1918. 
Court  opinions  in  this  case  are  in  Bulletin  81,  pages  402—404, 
and  Bulletin  95,  pages  382,  383.  Benefits  for  death  from  tuber- 
culosis alleged  to  have  been  caused  or  aggravated  by  poisonous 
fumes  liberated  by  bursting  of  a  glass  flask  have  been  denied  for 
insufficiency  of  evidence  in  Bloom  v.  British  American  Chemical 
Co,,  S.  D.  R,  vol.  15,  p.  584,  BuL,  vol.  3,  p.  117,  Jan.  17,  1918. 

On  the  other  hand,  compensation  for  gas  or  fume  poisoning 
has  been  granted  in  the  following  cases: 

A  workman  stringing  wires  in  a  ceUar  was  partly  overcome  by 
coal  gas  and  steam;  congestion  of  his  lungs  led  to  tuberculosis; 
upon  his  death  from  the  disease,  the  courts  affirmed  an  award  to 
his  widow  unanimously  and  without  opinion :  O'Dell  v.  Adiron- 
dack Electric  Power  Corp.,  Death  File,  No.  12192,  Apr.  27, 
1917;  181  App.  Div.  910,  Nov.  14,  1917;  223  N.  Y.  Rep.  686, 
May  14,  1918. 

A  laborer  for  a  firm  manufacturing  metallic  salts  was  over- 
come by  fumes  while  cleaning  one  of  its  tanks  and,  as  a  result, 
died  from  d^enerate  changes  of  his  kidneys  and  liver;  the 
Appellate  Division  affirmed  an  award  to  his  widow  unanimously 
and  without  opinion:  Kelley  v.  States  Metals  Co.,  Claim 
No.  5209,  June  6,  1917;  184  App.  Div.  918,  May  8,  1918. 

A  laborer  for  a  gas  company  inhaled  illuminating  gas  while 
repairing  a  leaking  pipe  in  a  cellar;  the  undue  strain  upon  his 
heart  caused  his  death  within  a  few  hours ;  the  Appellate  Division 
affirmed  an  award  to  his  widow  and  children  unanimously  and 
without  opinion:  Mahoney  v.  Troy  Gas  Co.,  S.  D.  R.,  vol.  17, 
p.  602,  June  14,  1918;  186  App.  Div.  924,  Nov.  13,  1918. 

A  porter  whose  duty  was  to  keep  a  railroad  station  clean  was 
found  dead  in  one  of  its  locker  rooms;  charcoal  was  burning  in 
a  tin  receptacle  at  his  side;  carbonic  acid  gas  had  asphyxiated 
him;  no  one  had  witnessed  the  accident;  the  Appellate  Division 
affirmed  an  award  to  his  beneficiaries  unanimously  and  without 
opinion:  Sumpter  v.  N.  Y.  Consolidated  R.  R.  Co.,  Death  File, 
No.  877,  July  8,  1918;  187  App.  Div.  911,  Jan.  8,  1919. 

A  laborer  in  the  color  department  of  a  factory  for  manufacture 
of  printers'  ink  and  colors  worked  on  a  balcony  over  a  three 
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hundred  gallon  tank  of  ^^  bronze  blue  ;'^  acid  fumes  from  the  tank 
aggravated  pneumonia  that  he  had,  either  in  dormant  or  develoj>- 
ing  state,,  and  caused  his  death  within  two  days ;  the  Appdlate 
Division  affirmed  an  award  to  his  widow  unanimously  and  with- 
out opinion:  Keenan  v.  Boosen  Co,,  S.  D.  R.,  vol.  17,  p.  637,. 
Sept.  20,  1918;  187  App.  Div.  962,  Mar.  5,  1919. 

Two  workmen  used  wood  alcohol  to  soften  shellac  which  thev 
were  applying  to  the  inside  of  an  empty  beer  vat;  they  left  their 
work  at  the  end  of  the  day  apparently  in  good  health,  but  one 
di«d  during  the  night  following  and  the  other  became  totally  blind 
the  next  day ;  the  accident  in  the  case  consisted  in  the  fact  that 
the  means  of  carrying  off  the  fumes  of  the  wood  alcohol  wei*e 
inadequate ;  ^^  these  deadly  fumes  were  f onned  where  the  ordinary 
play  of  the  atmosphere  could  not  carry  them  off;''  the  Commis- 
sion made  awards:  Eichhom  et  ak  v.  Kraffmeyer,  S.  D.  K.,. 
voL  15,  p.  610,  Bui.,  vol.  1,  p.  146,  Feb.  2G,  1918. 

A  pressman  returned  to  his  work  at  night  after  having  had  his^ 
supper  and  fell  to  the  floor  of  the  press  room  fracturing  his 
skull.  Xo  one  witnessed  his  fall.  He  died  without  recoverin^r 
consciousness.  The  Commission  found  that  the  place  where  he  fell 
was  very  dark,  that  iron  spindles  projected  from  the  ends  of  two 
rolls  of  paper  in  his  path,  that  the  floor  was  greasy  and  litter^^d 
with  paper,  that  his  clothing  and  shoes  were  soaked  with  oiL 
and  that  the  atmosphere  was  polluted  and  hot  to  a  point  pro- 
ductive of  shakiness  and  sickness.  It  concluded,  therefore,  that 
there  had  been  an  accident.  In  rebuttal  of  evidence  trading  to 
show  that  the  fall  had  been  due  solely  to  disease  it  accepted  testi- 
mony that  the  atmospheric  condition  of  the  plant  could  have  pro- 
duced dizziness  or  aggravated  heart  ailment  to  the  point  of 
vertigo.  Such  atmospheric  condition  it  presumably  held  to  be 
an  accident.  It  awarded  death  benefits,  two  Commissioners  dis- 
senting: Graff e  v.  Art  Color  Printing  Co.y  Bui.,  vol.  3,  p.  157^ 
Mar.  14,  1918;  S.  D.  E.,  vol.  20,  p.  441,  July  1,  1919. 

A  chemical  plant  regularly  emitted  noxious  and  poisonous 
fumes  in  the  course  of  its  manufacturing  processes.  A  watchman 
come  home  from  the  plant  ill  and  said  to  his  wife,  "  I  guess  I 
got  a  dose  of  fimies  this  time  that  fixed  me."  He  died  of  the 
injury.     Commissioner  Lyon  was  of  opinion  that  the  case  was 
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not  one  of  industrial  accident  but  one  of  occupational  disease. 
The  majority  of  the  Commission  dissented  from  his  opinion: 
Gray  v.  Semet-Solvay  Co.,  21  S.  D.  R,  364,  Oct.  29,  1919. 

A  travelling  salesman  was  asphyxiated  by  escaping  gas  in  a 
hotel  bedroom,  an  unwitnessed  death.  The  Commission  awarded 
death  benefits  to  his  mother :  Kass  v.  Herschherg,  Schultz  &  Co., 
21  S.  D.  R,  292,  July  3,  1919;  —  App.  Div.  — ,  argued  Jan.  7, 
1920. 

7.  BLOOD  POISOmNG 

Such  infection  as  naturally  and  unavoidably  results  from  acci- 
dental injuries  arising  out  of  and  in  the  course  of  employment 
is  declared  by  Workmen's  Compensation  Law,  §  3,  subd.  7,  to  be 
"injury"  or  "personal  injury." 

A  janitor  cut  his  finger  on  some  cinders  and  refuse  while 
working  at  his  own  home;  the  cutting  did  not  arise  out  of  and  in 
the  course  of  his  employment ;  thirty-six  hours  later,  while  clean- 
ing out  a  urinal  in  his  employer's  building,  he  put  the  hand  with 
the  wounded  finger  into  the  water;  soon  thereafter  the  finger 
b^an  to  swell;  the  infection  resulted  fatally;  no  question  appear.*^ 
to  have  arisen  before  the  courts  as  to  whether  or  not  he  should 
hare  wounded  himself  while  working  for  his  employer  in  order 
that  the  ensuing  infection  might  be  compensatable;  medical 
experts  testified  as  to  whether  the  infection  came  from  the  mate- 
rial that  had  cut  him  at  home  or  other  source  away  from  his 
employment,  or  from  the  water  of  the  urinal  at  his  place  of  work. 
Should  infection  make  itself  known  immediately  or  very  soon 
after  the  wounding  that  makes  it  possible  or  may  it  make  itself 
known  after  a  considerable  interval  of  time  ?  Had  the  employee's 
wound  healed  completely  during  the  thirty-six  hours  interval 
between  the  wounding  and  the  cleaning  of  the  urinal  ?  Did  ho 
reopen  the  cut  on  his  finger  at  his  place  of  employment  imme- 
diately before  or  during  the  process  of  cleaning  the  urinal  ? 
''The  question,''  said  the  Court  of  Appeals,  in  stating  the  case 
without  opinion,  "was  whether  the  poisoning  was  the  result  of 
the  cat  received  by  the  deceased  at  his  home,  or  whether  the 
infection  whs  received  subsequently  while  engaged  in  cleaning 
the  urinal,  such  latter  work  being  in  the  course  of  his  employ- 
ment.''    The   Appellate  Division   and   the   Court   of  Appeals 
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affirmed  the  award  without  opinion :  Horrigan  v.  Post-Standard 
Co.,  Death  Case,  No.  3-178,  Jan.  17,  1918;  184  App.  Div.  921, 
May  21,  1918;  224  N.  Y.  Rep.  620,  Oct.  22,  1918. 

8.  ENTRANCE  OF  AN  ANTHRAX  GERM 

If  the  entrance  of  an  anthrax  germ  into  the  body  of  an  employee 
arises  out  of  and  in  the  course  of  his  employment,  it  is  immaterial 
where  or  how  his  skin  may  have  gotten  into  the  condition  per- 
mitting such  entrance.  The  opinion  of  the  Appellate  Division 
in  Hiers  v.  Hull  &  Co.,  and  the  decision  of  the  Commission  in 
Getman  v.  Baker  Co.,  to  such  effect,  have  been  presented  in 
Bulletin  87,  pages  51-83.  Such  interpretation  of  the  law  has 
since  been  strengthened  by  the  decision  of  the  Court  of  Appeals 
in  Horrigan  v.  Post-Standard  Co.,  of  which  case  an  account  is 
given  immediately  above.  Upon  authority  of  the  Horrigan  and 
Hiers  decisions,  the  Commission  reopened  the  case  of  Eldridge 
V.  Endicottj  Johnson  &  Co.,  in  which  award  for  entrance  of  an 
anthrax  germ  was  denied  because  the  port  of  entry  for  the  germ 
had  been  a  razor  scratch  incurred  in  a  barber  shop,  and,  after  an 
interval  of  almost  three  years,  made  an  award  to  Eldridge's  wife 
and  children,  notwithstanding  an  opinion  of  Commissioner  Lyon 
(Bui.,  vol.  4,  p.  53)  upholding  the  earlier  decision.  Upon 
appeal  from  the  award,  counsel  for  the  appellants  suggested 
the  shaving  brush  and  other  possible  sources  of  the  anthrax,  by 
way  of  attacking  the  Commission's  inference  that  the  bacillus 
had  come  from  the  hides  that  the  employee  was  handling  for  his 
employer.  The  Appellate  Division  sustained  the  Commission's 
inference,  two  justices  dissenting.  The  Court  of  Appeals  reversed 
the  order  and  remitted  the  case  with  opinion  finding  the  evidence 
defective  and  declining  to  pass  upon  the  question  whether  the 
barber  shop  scratch  on  the  entrance  of  the  germ  constituted  the 
accident  (  —  N.  Y. — ,  Jan.  2-0,  1920).  The  Appellate  Division's 
decision  was  with  opinion  as  follows: 

Eldbuwe  v.  Endioott,  JoHirsoN  &  Co.,  189  App.  Div.  53,  Sept.  18,  1919. 

"^Lton,  J.:"* The  Commission  has  found  that  on  November  16,  1915,  while 
being  shaved  at  a  public  barber  shop,  the  neck  of  William  Eldridge  was 
slightly  cut  with  a  razor;  that  on  the  following  day  when  the  symptoms  of 
anthrax  first  appeared,  he  was  working  in  the  tannery  of  his  employers, 
£ndicott,  Johnson  k  Co.,  handling  hides;  that  the  reasonable  inference  is 
that  he  contracted  anthrax  in  the  course  of  his  employment,  and  that  he 
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died  as  a  result  of  aaid  anthrioc  on  November  twentieth.  The  CommiflBiaa 
liaa  also  fousd  that  the  contracting  of  anthrax,  consisting  of  the  bite  of 
the  bacillus  of  anthrax,  was  an  accidental  injury  within  the  mesjiing  of  the 
Workmen's  Gompcnsatioa  Law,  sad  that  aaid  injury  aroae  out  of  and  in 
tlie  course  of  his  employment.  Upon  the  hearing  before  the  Deputy  Com- 
misBooer  the  only  question  litigated  was  whether  the  injury  was  an  aeci* 
dental  injury,  the  attorney  for  the  insurance  company  stating:  "It  is  sup- 
posed that  he  got  the  anthrax  germ  at  his  work."  In  the  opinion  written 
in  the  case  on  the  first  award  the  Commiasioner  says :  "  I  think  it  is  fair  to 
assume  that  he  contracted  anthrax  in  the  course  of  his  employment,  and 
the  question  is,  can  his  death,  under  the  circumstances,  be  attributed  to  an 
aeeidental  injury  arising  out  of  and  in  the  course  of  his  employment."  The 
opinion  is  based  upon  the  case  of  Bacon  r.  United  States  Mutual  Accident  Aaso- 
elation  (123  N.  Y.  304),two  judges  dissenting.  As  was  said  by  Mr.  Justice 
COCHSA27E  in  the  case  of  Eiers  ▼.  Hull  d  Oo.  (178  App.  Div.  350),  comment- 
ing upon  the  Bacon  case:  "That  case  was  decided  with  reference  to  the 
particular  provisions  and  phraseology  of  the  policy  then  under  consideration, 
and  it  is  quite  clear  that  it  constitutes  no  precedent  under  the  statute  we 
are  now  called  upon  to  apply." 

In  the  case  of  Hiers  v.  Hull  d  Co.  {supra),  it  was  held  that  an  employee 
who,  injured  while  handling  diseased  hides,  became  infected  with  anthrax 
germs  through  on  abrasion  in  his  hand  previously  sostained,  swt  with  an 
afieidental  injury  within  the  meaning  <^  the  Workmen's  Clompensation  Law. 

In  Hart  v.  WUson  d  Co.,  Inc.  ( 186  App.  Div.  926;  aflfd.,  227  N.  Y.  Rep.  — ) , 
in  which  Hart  died  of  tetanus,  the  CommiBsion  found  that  the  contraction  of 
tetaaus,  consisting  of  the  bite  of  the  bacillus  of  tetanus,  which  was  undoubt- 
edly in  the  wool,  was  an  accidental  injury  within  the  meaning  of  the  Woik- 
men's  Compensation  Law.  No  opinion  was  written  in  this  court  or  in  the 
Court  of  Appeals  in  this  case.  This  makes  it  unnecessary  to  discuss  the 
case  of  Richardson  v.  Chreenherg  (188  App.  Div.  248). 

In  Higgins  T.  Campbell  d  Harrison,  Limited  (6  W.  C.  C.  1)  a  workman 
who  had  a  pimple  on  his  neck  was  employed  in  a  wool  combing  factory. 
It  was  his  duty  to  bring  bales  of  wool  to  the  factory  and  take  them  to  the 
machine  to  be  washed.  In  doing  this  he  had  to  pass  some  bales  of  Persian 
wool,  and  in  the  course  of  his  employment  he  contracted  anthrax.  Held, 
tiiat  he  was  entitled  to  compensation. 

In  Brinton'Sy  Limited,  v.  Turvey  (7  W.  C.  C.  1)  the  applicant's  husband 
was  employed  in  the  appellant's  factory  as  a  wool  sorter.  He  became  infected 
with  anthrax  from  wool  which  it  was  his  business  to  sort.  An  operation 
became  necessary  and  resulted  in  his  death.  Held,  by  the  House  of  Lords, 
that  the  contraction  of  anthrax  was  an  accident. 

In  Lewis  v.  Ocea/n  Accident  d  Guarantee  Corp.  (224  N".  Y.  18)  there  was 
little  doubt  that  the  germ  causing  the  death  came  from  an  infected  pimple. 
It  was  held  that  if  the  pimple  had  been  punctured  by  some  instrument,  and 
the  resnft  of  the  puncture  was  an  infection  of  the  tissues,  then  there  was 
an  accident,  and  the  defendant  was  liable. 

In  Ei^rigan  v.  Po8t-8tanda/rd  Co.  (224  N.  Y.  620),  where  decedent  cut  his 
finger  at  home  and  while  engaged  in  cleaning  a  urinal  put  his  injured  hand 

2 


34     Court  Decisions  on  Workmen's  Compensation  Law 

into  the  water,  producing  an  infection  which  caused 'his  death,  it  was  held  that 
his  death  was  the  result  of  an  accident  and  that  the  applicant  was  entitled 
to  compensation. 

In  Matter  of  Plaas  v.  Central  New  EngUmd  R.  Co.  (169  App.  Div.  826), 
Plass  was  engaged  in  cutting  weeds  along  the  railway  right  of  way  and 
oame  in  contact  with  poison  ivy  which  resulted  in  his  sickness,  reducing  his 
power  of  resistance,  and  while  in  bed  he  contracted  bronchitis  which  devel- 
oped oedema  of  the  lungs  and  he  died  quite  suddenly.  It  was  held  that 
his  widow  was  entitled  to  compensation. 

The  Conunission  has  foimd  that  this  claim  falls  within  the  principle  of 
Horrigan  v.  Poat-Sta/ndard  Co.  and  of  Hiers  v.  Hull  d  Co, 

The  award  should  be  affirmed.  All  concurred,  except  Woodwabd,  and 
H.  T.  KsLLOGO,  JJ.,  dissenting.    Award  affirmed. 

In  awarding  compensation  for  anthrax  in  Eckhardt  v.  Nobis* 
Sons,  S.  D.  R.,  vol.  21,  p.  289,  Mar.  7,  1919,  the  Commission 
has  called  attention  to  the  approval  by  the  Court  of  Appeals  of 
the  Appellate  Division's  decision  in  the  Hiers  case  by  a  citation 
of  it  in  Lewis  v.  Ocean  Accident  &  Guarantee  Corp,  The  Appel- 
late Division  heard  argument  in  the  Eckhardt  case  January  7, 
1920.  While  action  in  the  Lewis  case  was  not  under  the  Work- 
men's Compensation  Law,  the  opinion  of  the  Court  of  Appeals  is 
90  pertinent  by  way  of  definition  of  accident  that  it  is  included 
here : 

Lewis  v.  Ocean  Acxjident  &  Guarantee  Cobp.,  224  N.  Y.  18,  May  28,  1918. 

Cabdozo,  J.:  The  plaintiff's  testator,  John  F.  Bailey,  held  a  policy  of 
insurance  issued  by  the  defendant.  It  covered  ''loss  or  disability,  resulting 
directly,  independently,  and  exclusively  of  all  other  causes,  from  bodily 
injuries  effected  solely  through  accidental  means."  The  question  is  whether 
injuries  resulting  in  death  were  effected  by  accidental  means  within  the 
meaning  of  the  policy.  The  trial  judge  dismissed  the  complaint.  The 
Appellate  Division,  two  justices  dissenting,  affirmed. 

On  July  6,  1915,  the  insured  had  a  pimple  on  his  lip.  A  friend  who 
lunched  with  him  says  that  it  looked  like  an  ordinary  pimple  at  that  time. 
A  day  or  so  later  it  was  larger  and  more  inflamed.  On  July  10  the  insured 
consulted  a  physician.  The  physician's  testimony  is  that  there  was  then 
a  punctured  wound  in  the  lip,  which  had  inflamed  and  infected  the  deep 
,  tissues.  The  lip  was  opened  by  the  physician,  and  remedies  were  applied. 
They  were  of  no  avail.  The  infection  spread  through  the  cheek  toward  the 
eye.  A  week  later,  July  17,  the  insured  became  paralyzed  and  blind.  He 
died  the  next  day.  His  death  was  due  to  inflanunation  of  the  brain  produced 
by  the  germ  known  as  the  staphylococcus  aureus.  There  is  little  doubt 
that  the  germ  came  from  the  infected  pimple.  If  the  infection  was  the 
result  of  accident,  the  defendant  is  liable. 
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We  think  there  is  testimony  from  which  a  jury  might  find  that  the  pimple 
bad  been  punctured  by  some  instrument,  and  that  the  result  of  the  puncture 
was  an  infection  of  the  tissues.  If  that  is  what  happened^  there  was  an 
accident.  We  have  held  that  infection  resulting  from  the  use  of  a  hypo- 
dermic needle  is  caused  by  '^ accidental  means"  {Bailey  v.  Interstate  Cas- 
ualty Co.,  8  App.  Div.  127;  168  N.  Y.  723;  Marchi  ▼.  ^tna  Life  /fit.  Co., 
HO  App.  Div.  901;  205  N.  Y.  606).  The  same  thing  must  be  true  of  infec- 
tion caused  by  the  puncture  of  a  pimple.  Unexpected  consequences  have 
resulted  from  an  act  which  seemed  trivial  and  innocent  in  the  doing.  Of 
itself,  the  scratch  or  the  puncture  was  harmless.  Unexpectedly  it  drove 
destructive  germs  beneath  the  skin,  and  thereby  became  lethal.  To  the  scien- 
tist who  traces  the  origin  of  disease,  there  may  seem  to  be  no  accident  in 
aU  this.  *'  Probably  it  is  true  to'  say  that  in  the  strictest  sense  and  dealing 
with  the  region  of  physical  nature,  there  is  no  such  thing  as  an  accident'* 
(Uaubbubt  L.  C,  in  Brintons  v.  Turvey,  L.  R.  1905  A.  C.  230,  233).  But 
our  point  of  view  in  fixing  the  meaning  of  this  contract,  must  not  be  that 
of  the  scientist.  It  must  be  that  of  the  average  man  {Brintone  v.  Turvey, 
Mupra;  lamay,  Imrie  d  Co.  v.  WiUiamsan,  L.  R.  1908  A.  C.  437,  440).  Such 
a  man  would  say  that  the  dire  result,  so  tragically  out  of  proportion  to  its 
trivial  cause,  was  something  imforeseen,  unexpected,  extraordinary,  an 
unlooked-for  mishap,  and  so  an  accident.  This  test  —  the  one  that  is  applied 
in  the  common  speech  of  men  —  is  also  the  test  to  be  applied  by  the  courts 
{U.  8.  Mutual  Ace.  Assn.  v.  Barry,  131  U.  S.  100;  Lewie  v.  Iowa  State  Trav. 
Menu's  Assn.,  248  Fed.  Rep.  602;  Western  Comtn,  Trav.  Aeen,  T  Bmith,  85 
Fed.  Rep.  401;  Brintons  v.  Turvey,  eupra;  Ismay,  Imrie  d  Co.  v.  William' 
eon,  eupra;  Hood  v.  Maryland  Casualty  Co.,  206  Mass.  223;  ^tna  Life  Ins, 
Co.  V.  Portland  Cos  d  Coke  Co.,  229  Fed.  Rep.  562;  Omberg  y.  U.  B.  Mut. 
Aoc.  Assn.,  101  Ky.  303;  Hiers  v.  JJult  d  Coi,,  178  App.  Div.  350,  352;  Bailey 
V.  Interstate  Casualty  Co.,  supra). 

The  defendant  argues  that  the  pimcture  may  not  have  caused  the  infection. 
But  ^e  plaintiiTs  experts  say  that  in  their  opinion  the  entrance  of  the 
germs  from  the  skin  into  the  deeper  tissues  was  the  result  of  trauma.  They 
say  that  trauma  is  almost  invariably  the  cause  of  such  infections.  We  find 
the  signs  of  trauma  here  in  the  punctured  wound  which  was  visible  when 
the  physician  was  first  consulted.  The  insured  was  an  athlete  in  the  prime 
of  life  and  the  fullness  of  health;  the  infection  was  not  due,  therefore,  to 
lowered  powers  of  resistance.  The  pimctured  wound  is  an  adequate  cause, 
llie  evidence  suggests  no  other;  at  least,  a  jury  might  so  find.  Here,  as 
elsewhere,  the  law  contents  itself  with  probabilities,  and  declines  to  wait  for 
certainty  before  drawing  its  conclusions. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 

HiscocK,  Ch.  J.,  CuDDEBACK,  PouND,  McLauohlin  and  Ain>BXwSi  JJ.» 
concur;  Ceane,  J.,  dissents.    Judgment  reversed,  etc. 

e.  INHALING  A  GLANDERS  GERM 

A  stableman  was  required  to  lead  a  horse  afflicted  with  glanders 
away  from  bis  employer's  stable.  Two  weeks  later  he  himself 
died  of  glanders.    *  With  no  proof  of  abrasion  of  his  skin,  the 
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Commissrion  concluded  that  he  had  inhaled  the  glanders  bacteria 
from  the  horse's  body  and  made  an  award  to  his  widow  and  son, 
Commissioner  Lyon  dissenting  with  opinion:  Richardson  v. 
Oreenberg,  S.  D.  E.,  vol.  18,  p.  552,  Bui.,  vol.  4,  p.  28,  Oct.  30, 
1918.  Commissioner  Lyon's  dissenting  opinion  is  in  New  York 
State  Departments,  vol.  2,  p.  1876.  An  appeal  and  a  certified 
question  brought  forth  a  decision  of  the  Appellate  Division 
reversing  the  award  and  dismissing  the  claim.  The  decision  was 
accompanied  by  lengthy  majority  and  dissenting  opinions 
exhaustively  discussing  the  law's  terms,  especially  the  terms 
"accidental  injury"  and  "disease,"  the  distinction  between  the 
two  and  their  relation  to  each  other  in  the  definition: 

"'Injury'  and  'personal  injury'  mean  only  accidental  injuries  ariaing 
ont  of  and  in  the  course  of  employment  and  such  disease  or  infection  as 
may  naturally  and  unavoidably  result  therefrom." 

The  opinions  are  as  follows: 

RiCHASDsair  v.  Gbeeneebg^  188  App.  Div.  248,  May  19,  1919 

U.  T.  Kellooo,  J.:  The  State  Industrial  Commission  has  certified  to 
this  court  the  following  question:  ''Was  the  contraction  of  glanders,  under 
the  circumstances  as  found  by  the  Commission,  which  resulted  in  the  death 
of  Ebner  Richardson,  an  accidental  injury  arising  out  of  and  in  the  course 
of  his  employment  within  the  meaning  of  the  Workmen^s  Compensation 
Law?"  The  findings  made  by  the  Commission  are  substantially  to  this 
effect:  That  Elmer  Richardson  was  employed  as  a  stable  man  by  Harry 
Greenberg;  that  while  so  employed  he  was  required  to  lead  a  horse  affected 
with  glanders  through  the  streets  of  the  city  of  Kew  York;  that  during  this 
journey  he  contracted  glanders;  that  the  disease  was  contracted  through 
inhalation  of  the  bacteria  of  glanders;  that  he  died  from  the  disease  of 
glanders  fourteen  days  thereafter;  that  his  death  was  due  to  an  accidental 
injury  arising  out  of  and  in  the  course  of  his  employment.  The  Commission 
also  made  an  award  to  a  dependent  mother  and  son,  from  which  award  an 
appeal  has  been  taken. 

Compensation  is  payable  by  an  employer  only  "  for  the  disability  or 
death  of  his  employee  resulting  from  an  accidental  personal  ii^'ury." 
(Workmen's  Compensation  Law,  {10.)  Of  such  an  injury  the  definition  is 
given :  **  Injury '  and  '  personal  injury '  mean  only  accidental  injuries  aris- 
ing out  of  and  in  the  course  of  employment  and  such  disease  or  infection 
as  may  naturally  and  unavoidably  result  therefrom.*  (Workmen's  Com- 
pensation Law,  §  3,  subd.  7.)  Had  it  been  the  intention  of  the  Legislature 
to  include  within  the  meaning  of  "injury"  or  "personal  injury"  all  dis- 
eases of  whatever  nature,  it  would  not  have  been  necessary  expressly  to 
mention  in  addition  to  "  accidental  injuries,"  "  such  disease  or  infection  as 
may  naturally  and  unavoidably  result  therefrcm."  This  express  mention  of 
a  disease  which  is  the  consequence  of  injury  would  seem  to  exclude  all  dia- 
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eaaes  which  are  not.  The  p&rticiilar  diseaie  must  "  reault "  from  ''  accidental 
i&iunea  " — ^that  is  to  say  it  must  be  preceded  by  aucfa  injury,  and,  therefore, 
cannot  Goastitute  the  injury  which  it  follows.  Evidently  ''disease"  and 
"  accidental  injuries  "  are  in  contrast  with  each  other,  so  that  the  former  is 
not  comprehended  by  the  latter,  except)  when  it  follows  the  latter  as  a  natural 
consequence  thereof.  'Ihe  Workmen's  Compensation  Law  was  drawn  with 
painstaking  care  and  it  cannot  be  supposed  that  words  and  phrases  found 
therein,  particularly  in  the  Hflrfining  clauses,  were  needlessly,  meaninglessly 
or  obscurely  used.  Ihe  plain  meaning  of  its  words,  without  the  aid  of  judicial 
interpretation,  induces  the  conclusion  that  the  Legislature  intended  to  make 
compensable  no  condition  or  death  resulting  from  disease,  unless  the  disease 
itself  followed  a  traumatic  injury  or  other  injury  not  partaking  of  the  nature 
of  a  disease. 

'ihe  construction  suggested  would  accord  with  the  interpretation  given  by 
decisions  to  the  phrase  ''  accidental  injury  "  as  employed  in  policies  of  insur- 
ance against  accident  and  permit  awards  only  where  recovery  would  be  per- 
mitted under  such  policies.  Thus  it  was  held  in  Bacon  v.  U.  B,  M.  A.  Assn. 
(123  ^.  ¥.  304)  that  death  due  to  malignant  pustule,  commonly  called 
anthrax,  caused  by  anthrax  bacteria  entering  the  pores  of  the  skin  at  points 
where  there  were  no  abrasions,  resulted  from  disease  and  not  from  accidental 
injury.  On  the  other  hand,  we  find  that  diseases  naturally  resulting  from 
traumatic  injuries  have  been  held  to  be  the  subjects  of  insurance  against 
accidental  injuriea  Thus  in  Bailey  v.  Interstate  Casualty  Oompamy  (8  App. 
Div.  127)  blood  poisoning  arising  from  the  injection  of  an  infected  hypoder- 
mie  needle  into  the  flesh  to  a  depth  not  intended,  was  held  to  be  covered  by  a 
policy  insuring  against  accidental  injury.  In  Lewie  v.  Ocean  Accident  d  Q. 
Corp.  (224  a.  Y.  18)  death  resulting  from  inflammation  of  the  brain,  in  turn 
caused  by  bacteria  entering  the  blood  current  through  a  punctured  pimple, 
was  held  to  be  due  to  accidental  injury.  The  court  said:  ''The  punctured 
woond  is  an  adequate  cause.    The  evidence  suggests  no  other." 

There  are  no  decisions  under  the  Workmen's  Compensation  Law  which  are 
<9po8ed  to  the  construction  of  that  law  herein  suggested.  In  Hiera  v.  Hull  d 
Co,  (176  App.  Div.  350)  an  award  for  a  death  from  the  disease  of  anthrax 
which  was  caused  by  anthrax  bacteria  entering  the  tissues  through  abrasions 
or  fissures  in  the  skin  was  upheld,  but  in  that  case  the  fissures  themselves 
were  occasioned  by  accidents  occurring  in  the  course  of  and  growing  out  of 
the  enq>lo7ment.  In  Matter  of  Horrigan  v.  Post-Btandard  Co,  (224  N.  Y. 
620)  an  award  for  the  death  of  an  ^nployee  was  upheld  where  the  employee 
placed  an  injured  hand  in  a  urinal  which  he  was  cleaning,  and  thus  received 
an  infection  from  the  results  of  which  he  died.  The  memorandum  in  that 
ease  does  not  disclose  the  fact  that  the  injury  to  the  hand  occurred  in  the 
course  of  the  employment.  However,  an  examination  of  the  record  shows 
that  the  Commission  made  a  finding  that  a  wound  upon  the  hand  opened 
while  the  employee  was  cleaning  the  urinal,  so  that  accidental  injury  in  the 
course  of  the  employment  preceded  the  infection.  In  Hart  v.  "Wilson  d  Com- 
pany, Inc.  (186  App.  Div.  026),  in  which  no  opinion  has  been  reported,  an 
award  for  a  death  from  lockjaw  was  upheld  where  an  employee  having  cracks 
and  crevices  in  his  fingers  constituting  a  species  of  eczema,  contracted  the 
disease  of  lode  jaw  while  working  among  hides  containing  the  bacteria  of 
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tetanus.  The  record  in  that  case  discloses  that  the  cracks  and  crevices  in  his 
fingers  were  the  natural  consequences  of  his  work  in  water  as  a  wool  sorteTi 
and  thus  accidental  injury  in  the  course  of  employment  preceded  the  contrac- 
tion of  lockjaw.  These  three  cases,  therefore,  all  fall  within  the  express 
terms  of  the  Workmen's  Compensation  Law  which  permit  recovery  for  the 
consequences  of  disease  when  the  disease  itself  is  the  result  of  injury.  There 
are  also  numberless  cases  in  which  awards  for  disabilities  or  death  have  been 
sustained  were  traumatic  injuries  aggravating,  but  not  causing  diseases, 
were  involved.  It  is  true  that  the  diseases  in  these  cases  did  not  "result" 
from  "  accidental  injuries  "  within  the  meaning  of  the  definition  ow  under 
consideration,  since  the  diseases  pre-existed  the  injuries.  However,  the  Work- 
men's Compensation  Law,  in  section  10,  as  already  noted,  provides  for  com- 
pensation "  for  the  disability  or  death  "  of  an  employee  '*  resulting  from  an 
accidental  personal  injury,"  and  in  these  instances  the  disabilities  or  deaths 
all  resulted  from  such  an  injury  though  the  diseases  involved  did  not.  These 
cases,  therefore,  are  not  in  the  least  significant  upon  the  question  now  under 
consideration. 

It  is  a  matter  of  common  knowledge  that  the  conditions  generally  prevail 
ing  in  cases  of  infectious  disease  are  caused  by  poisons  or  toxins  exuded  by 
living  organisms  or  bacteria  present  within  the  human  body.  ''It  may  now 
be  stated  as  an  accepted  fact  that  all  the  important  results  of  bacteria  in  the 
tissues  are  due  to  poisonous  toxins  formed  by  them."  (Ency.  Brit,  subject 
"  Bacteriology.")  It  is  in  this  respect  that  a  condition  of  disease  differs  from 
a  condition  resulting  from  the  taking  of  a  poisonous  drug.  In  the  former  all 
the  poisons  which  harm  or  kill  are  generated  within  the  human  body,  while 
in  the  latter  all  the  poisons  are  extraneous.  It  is  one  of  the  characteristics 
of  injuries  that  they  are  the  result  of  the  application  to  the  human  body, 
internally  or  externally,  of  an  external  force.  Years  of  study  and  consid- 
eration given  by  insurance  experts  to  the  subject  of  accidental  injuries  have 
resulted  in  the  framing  of  policies  of  accident  insurance  to  cover  as  a  general 
rule  only  thoBe  injuries  which  are  caused  by  "  external,  violent  and  accidental 
means."  (1  C.  J.  489.)  Death  resulting  from  asphyxiation  has  been  held 
to  be  due  to  such  a  cause.  (Paul  v.  Travelers*  Ins.  Co.,  112  N.  Y.  472.)  In 
that  case  it  was  said:  "As  to  the  point  raised  by  the  appellant  that  the 
death  was  not  caused  by  external  and  violent  means,  within  the  meaning  of 
the  policy,  we  think  it  a  sufficient  answer  that  the  gas  in  the  atmosphere, 
as  an  external  cause,  was  a  violent  agency,  in  the  sense  that  it  worked  upon 
the  intestate  so  as  to  cause  his  death.  That  a  death  is  the  result  of  accident, 
or  Is  unnatural,  imports  an  external  and  violent  agency  as  the  cause.  We 
have  held  that  death  from  sunstroke,  and  disabilities  from  frostbite  are  acci- 
dental injuries  which  are  compensable.  [Hemon  v.  Rolahan,  182  App. 
Div.  126;  Days  v.  Trimmer  &  Sons,  Inc.,  176  id.  124.)  It  may  be  that  in 
such  instances  no  violence  is  present,  but  it  is  undeniably  true  that  in  each 
the  producing  cause  is  an  external  force.  In  disease  the  cause  is  neither 
"extemfid,"  "violent"  nor  "accidental."  It  can,  therefore,  never  be  an 
"  accidental  injury  "  except  where  a  statute  expressly  includes  it  therein  by 
particular  definition. 

In  order  to  support  the  conclusion  that  certain  diseases  of  the  character 
under   consideration   are  accidental   injuries  various   arguments   have   been 
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advanced  to  show  "  extenial/'  "  violent "  or  "  accidental "  means  to  be  involved 
aa  causes. 

A  familiar   argument  is  that  such  diseases  are  produced  by  "  external " 
means  because  "the  bacteria  which  cause  them  are  introduced  into  the  human 
body  from  vrithout.     Bacteria  are  daily  received  into  the  body,  by  contact 
OT  inhalation,  without  resultant  disease.    The  fact  of  their  presence  is  not 
the  fact  of  disease.     As  pointed  out,  disease  results  only  from  the  toxins 
which  the  bacteria  produce  while  within  the  body,  and  the  cause  is  native, 
not  foreign,  to  that  body.     The  argument  would  place  substantially  every 
inlectioua  disease  in  the  injury  class,  since  in  nearly  every  instance  such  a 
disease  is  produced  by  bacteria  which  are  the  outgrowth  of  bacteria  intro- 
duced into  the  body  from  without. 

Another  argument  is  that  in  certain  diseases  the  cause  is  "  violent "  because 
of  the  impact  of  bacteria  when  they  invade  the  body.    Thus  it  was  remarked 
by  MacNaohten,  L.  J.,  in  Brintans,  Ltd,,  v.  Turvey  (7  W.  C.  C.  I.)  concern- 
ing the  contraction  of  anthrax:    "It  was  an  accident  that  the  thing  struck 
the  man  on  a  tender  and  delicte  spot  in  the  comer  of  his  eye/'    And  of  the 
decision  in  that  case  it  was  said  in  Steel  v.  CammeU,  Laird  d  Co,,  Ltd,  ( L*  R. 
2  K.  B.   [1905]  232)   by  Cozens-Hardy,  L.  J.:    ''There  the  impact  of  the 
bacillus  upon  the  particidar  spot  where  the  disease  developed  was  proved 
as  a  fact."    In  a  dissenting  opinion  in  the  case  before  us  the  presiding  justice, 
doubtless  in  deference  to  the  high  authority  of  these  utterances,  makes  this 
statement  concerning  the  disease  under  consideration :    *'  The  presence  of  the 
disease  in  man,  therefore,  indicates  that,  with  more  or  less  force,  infectious 
germs  have  been  carried  from  the  diseased  horse  to  the  man."    It  seems  to 
me  that  the  reasoning  thus  adopted  is  not  sound,  and  that  it  illustrates  the 
strain  to  which  those  who  seek  to  make  disease  synonymous  with  injury  are 
put  when  they  try  to  justify  their  conclusions.    Is  it  not  an  extraordinary 
argument  that  there  is  a  blow,  a  traumatism,  a  violent  act  involved,  when 
microscopic  organisms  whose  bodies  are  not  visible,  whose  touch  cannot  be 
felt,  whose  presence  cannot  be  known,  pass  into  the  lungs  with  the  air  by 
which  they  are  carried,  or  into  the  blood  through  open  sores  which  that  air 
touches?     Granted  that  there  is  an  impact  of  bacteria  whenever  they  enter 
the  body,  so  that  accidental  injury  occurs,  then  every  day  of  our  lives  we 
receive  accidental  injuries,  for  daily  we  breathe  in  bacteria  or  take  them 
into  our  systems  without  resultant  disease.     Once  more,  the  argument  fails 
unless  we  are  to  include  all  infectious  diseases  within  the  class  of  accidental 
injuries. 

A  further  argument  is  made  that  in  cases  of  the  character  under  consid- 
eration there  is  accidental  injury  because  there  is  an  "  accidental  means  "  or 
occurrence  involved  in  the  inception  of  the  disease.  The  argument  overlooks 
the  fact  that  under  the  Workmen's  Compensation  Law  of  this  State  the 
disease  to  be  compensable  must  follow  not  merely  accident  but  injury  as  well. 
The  word  *'  accident "  and  the  word  "  injury  "  are  not  synonymous.  Acci- 
dents occur  without  injury,  and  injuries  occur  without  accident.  The  critical 
question  in  this  examination  is  whether  or  not  a  disease  is  ever  an  injury, 
not  whether  a  disease  is  ever  an  accident  or  accidentally  caused.  Moreover 
we  are  not  in  the  least  advanced  towards  a  working  rule  concerning  the 
classiiication  of  diseases  as  accidental  injuries  or  otherwise  by  making  the 
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eriterion  the  preaenee  or  abfinee  of  an  attident.  If  it  ean  ever  be  waid  that 
there  is  involved  an  accident  or  an  occurrence  in  the  sudden  invaaion  d  tha 
human  body  by  bacteria^  then  in  Bobstantially  all  infeetious  diaeaaea  there 
is  a  preoedent  aecideiLt,  and,  thereiore,  an  accidental  injury.  It  was  said  in 
MoTBhall  V.  BMt  Holywell  Ooai  Co.,  Lid.  (7  W.  C.  C.  19) :  "The  accident 
must  be  aomething  which  is  capable  of  being  aasigned  to  a  particular  date, 
and  which  is  in  the  popular  and  ordinary  sen/io  an  cociilent."  Thei%  is  always 
a  definite  point  of  tiine,  and  in  this  sense  an  occurrence,  whenever  bacteria 
invade  the  body,  and  the  suggestion  that  the  result  of  the  invasion  is  disease 
or  injury  aooordingly  as  you  know  or  do  not  know  the  pre'^ise  moment  when 
the  invaaicm  takes  plaee  does  not  recommend  itself.  In  BrintonSj  Ltd,,  v. 
Turvey  (supra)  Kobektson,  L.  J.,  in  a  dissenting  opinion  remarked,  ccn- 
ceming  the  statement  of  the  County  Court  judge  relating  to  the  cnfntraction 
of  anthrax,  that  it  was  due  to  the  ''accidental  ali^ting  of  a  bacillus  from 
the  infected  wool  on"  the  man's  eye,  as  follows:  "But,  while  scientifieally 
accurate,  this  vivid  presentment  as  of  a  concrete,  although  oecult,  incident, 
must  not  blind  us  to  the  fact  that  any  other  case  of  disease  falling  within  the 
wide  seope  of  bacteriology  might  with  equal  accuracy  be  traced  to  the 
occurrence  of  a  similar  accideut.'* 

I  am  aware  of  the  fact  that  in  BrU^Ums,  Ltd.,  v.  Turvey  {supra)  the  dis^ 
ease  of  anthrax  was  classed  as  an  accidental  injury,  thou^  it  arose  withoiiit 
previous'  abrasion  of  the  akin  or  other  traumatic  injury.  In  that  case  the 
lord  chancellor  who  wrote  one  of  the  ptrevailing  opinionB  «emed  to  find 
himself  in  this  difficulty  over  the  phrase  "aeddent  causing  injury"  which 
was  under  consideration,  namely,  that  unless  "disease"  was  to  be  included 
within  the  word  "  injury  "  there  could  be  no  recovery  for  the  results  of  dis- 
esae,  even  though  the  diseaae  itself  followed  accidental  injury.  Thus  he  aays : 
"  It  does  not  appear  to  me  that  by  calling  the  consequences  of  an  accidental 
injury  a  disease  one  alters  the  nature  or  the  consequential  results  of  the 
injury  that  has  been  inflicted.  Many  illustrations  of  iidiat  I  am  insistiBg 
on  might  be  given.  A  workman  in  the  course  of  his  employment  spills  some 
corrosive  acid  on  his  hands.  The  injury  caused  thereby  sets  up  erysipelas  — 
a  definite  disease.  Some  trifling  injury  by  a  needle  sets  up  tetanus.  Are 
these  not  within  the  Act  because  the  immediate  injury  is  not  pereeptlble 
until  it  shows  itself  in  some  morbid  change  in  the  structure  of  the  human 
body,  which,  when  shown,  we  call  a  disease  ?  *'  In  the  corrosive  acid  case,  an 
extraneous  poison  touched  the  hands,  and  there  was  traumatic  injury  ante- 
cedent to  disease  just  as  clearly  as  if  the  hands  had  been  burned  by  fire.  In 
the  tetanus  case  the  pricking  of  a  needle  is  assumed  and  there  is  traumatic 
injury  succeeded  by  disease.  It  may  be  said  of  the  opinion  of  the  lord  chan- 
cellor that  had  he  been  dealing  with  the  Workmen's  Compensation  Law  of 
the  State  of  New  York  he  would  not  have  been  troubled  with  the  thought 
that  if  a  contrary  heading  was  made  diseases  which  were  the  consequences  of 
traumatic  injuries  would  not  be  compensable,  for  our  law  provides  for  all 
such  cases  when  it  defines  "  injury  "  and  "  personal  injury  "  to  be  "  accidental 
injuries,"  and  "  such  disease  or  infection  as  may  naturally  and  unavoidably 
result  therefrom."  Decisions  of  other  jurisdictions  which  have  to  do  with 
the  interpretaticm  of  statutes  worded  otherwise  than  the  Workmen's  Com- 
pensation Law  of  the  State  of  New  York  are  valueless  as  commentaries  upon 
the  law  now  under  consideration. 
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We  liave  seen  tkat  all  tkt  arguments  advaattd  in  reported  caaea  to  claaaify 

a  partieular  diaeaae  under  conaideration  as  an  accidental  injury  logically 

result  in  placing  all  diaeaaes  in  the  "  injury  "  daaa.    Nor  can  any  argiunent 

be  made  by  which  one  group  of  diaeaaea  may  be  diatinguiahed  for  purpoaea 

of  compenaation  from  any  other  group.    It  ia  frequently  auggeated  that  con- 

ditiona  reaulting  from  the  nature  of  an  employment,  such  aa  lead  or  arsenical 

poiaoning,  may  be  regarded  aa  belonging  to  a  aeparate  claaa  of  occupational 

diaeasea,  which  ahould  be  denied  compenaation.     If  a  ao-called  occupational 

diaeaae  were  a  true  diaease,  ariaing  without  accidental  injury,  it  would  seem 

somewhat  extraordinary  that  it  ahould  be  made  non-oompenaable,  while  other 

diseases  having  a  more  remote  relationahip   to  an  employment  ahould  be 

held  to  be  the  proper  subjecta  of  an  award.    The  truth  of  the  matter  ia  that 

in  sach  instancea  there  is  initial  injury  through  the  absorption  into  the  sya- 

ton  of  lead  and  araenic,  which  gradually  bring  about  sickness  or  perhapa 

disease.     There  ia,  howerer,  no  injury  which  is  accidental,  for  it  ia  inflicted 

through  a  period  of  months  or  years,  and  if  disease  results  it  nevertht^Ieaa 

does  not  follow  *' accidental  injuriea."     It  ia  entirely  plain  that  we  must 

accept  all  diaeaaes  aa  compensable  without  precedent  injury,  or  reject  all  auch 

diseases,  for  there  is  open  no  middle  course.    Our  Workmen's  Compensation 

Law  decides  the  matter,  for  by  expressly  including  diaeaaea  which  **  reault " 

from  *' accidental  injuries"  within  the  definition  which  it  gives  of  compen* 

sable    injuries,    it    exdudes    therefrom    by    clear    implication    all    diaeasea 


'Hhe  particular  diaeaae  tmder  conaideration   is  glanders,  which  was  con- 
tracted  without  precedent   accidental  injury.     Qlandera   is   a  true  disease 
resuitnig  from  toxins  produced  within  the  body  by  bacterial  action.    Thia  ia 
a  necessary  conclusion  from  the  facta  recited   in  a  transcript  from  the 
records   of   the   hospital   where   the   deceased   was   confined.     After   giving 
glandera  aa  the  cauae  of  death  the  transcript  makes  the  statement,  'November 
2,  1917,  Glandera  bacilli  found  in  pustules  and  subcutaneous  absceaa."  Glan- 
ders is  defined  in  the  Encyclopedia  Britannica  aa  follows:    ''Glanders  or 
farey,  a  specific,  infective  and  contagious  disease,  caused  by  a  tissue  parasite 
<  Bart  Mas  mallei)  to  which  oertain  animals,  chiefly  the  horse,  ass  and  mule, 
are  liable,  and  wtiidi  ia  communicable  from  them  to  man."    Glanders  cannot 
be  differentiated  from  other  diaeases  by  the  fact  that  ordinarily  it  is  a  dis- 
ease wkidL  affects  a  horse  rather  than  a  human  being,  for  it  cannot  matter 
whence  the  bacteria  have  proceeded  which  aet  up  diaftaas  within  the  human 
bady.    Anthrax  ia  a  diaease  whidi  oonunonly  affects  sheep  and  cattle,  and  ia 
commmicable  from  them  to  man,  yet  of  the  effecta  of  anthrax  it  waa  aaid  in 
Bacon  v.  U.  8.  M,  A.  Aasn.   {mipr^^) :    "the  difference  between  the  cauae  of 
this  condition  and  the  causea  of  typhoid  fever,  tnbotmlosis,  smallpox,  scarlet 
fever  and  auch  like  diseaaea,  ia  that  thia  particular  condition  ia  cauaed  by 
different  bwnlli  from  the  others,  and  they  come  in  contact  with  the  akin  or 
enter  into  its  pores,  while  in  the  other  eaaea  they  are  generally  breathed  in." 
Bioqvt  that  the  bacilli  differ,  glanders  does  not  differ  from  the  diaeaaes 
named  in  the  quotation.     We  think  that  for  legal  purposes  glanders  ia  a 
diaesse  whieh  when  contracted  without  previoua  accidental  injury  occurring  in 
the  eonrss  of  employment  cannot  be  claaaed  under  the  Workmen'a  Compenaa- 
tian  Law  of  this  State  aa  an  accidental  injury  ariaing  out  of  and  in  the 
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ooitrse  of  employment.     We,  therefore,  conclude  that  the  question  should  be 
answered  in  the  negative,  the  award  reversed  and  the  claim  dismissed. 

The  question  is  answered  in  the  negative,  the  award  reversed  and  the  claim 
dismissed. 

Ail  concurred,  except  John  M.  Keixogg,  P.  J.,  dissenting  with  an  opinion 
in  which  Cochbane,  J.,  concurred. 

John  M.  Kellogg,  P.  J.  (dissenting)  :  Glanders  or  farcy  is  a  horse  dia- 
ease.  It  rarely  afflicts  man,  but,  when,  it  does,  is  usually  caused  by  germs 
from  the  secretions  of  the  nose  of  the  diseased  horse  inoculating  him  through 
an  abrasion  of  the  skin  or  mucous  membrane,  usually  of  the  nose.  It  is  said, 
however,  that  experiments  have  demonstrated  the  possibility  of  inoculation 
through  sound  skin  or  sound  mucous  membrane.  The  presence  of  the  disease 
in  man,  therefore,  indicates  that,  with  more  or  less  force,  infectious  germs 
have  been  carried  from  the  diseased  horse  to  the  man  and  inoculated  him 
through  an  abrasion  of  the  skin  or  a  break  in  the  mucous  membrane. 

The  employer  had  in  his  stables  a  glandered  horee,  which  was  to  be  taken 
to  the  dock  to  be  killed.  The  horse  waa  kept  in  the  basement,  away  from  the 
other  horses,  and  the  decedent  had  nothing  to  do  with  it,  and  was  not  near  it 
until,  at  the  request  of  the  employer,  he  lead  it  in  the  evening  to  the  dock. 
It  does  not  appear  that  any  other  horse  in  the  stable  had  the  disease,  or  that 
the  employee  had  been  otherwise  exposed.  The  morning  following,  the 
decedent  waa  sick,  showing  the  symptoms  of  glanders,  and  he  died  from  that 
disease  in  about  two  weeks.  The  Commission  found  no  abrasion  of  the  skin, 
and,  therefore,  concluded  that  the  inoculation  came  through  inhalation.  It 
is,  therefore,  reasonably  certain  that  the  germs  of  glanders,  emitted  from 
the  nostrils  of  the  horse,  entered  the  nostrils  of  the  employee  at  a  break  in 
the  mucous  membrane,  with  the  result  that  he  died  of  glanders  in  about 
two  weeks. 

It  seems  clear  that  the  employee's  death  resulted  from  an  accidental  injury 
within  the  meaning  of  the  Workmen's  Compensation   Law.     "  Unexpected 
consequences  have  resulted  from  an  act  which  seemed  trivial  and  innocent  in 
the  doing.     Of  itself,  the  scratch  or  the  puncture  was  harmless.    Unexpect- 
edly it  drove  destructive  germs  beneath  the  skin,  and  thereby  became  lethal. 
To  the  scientist  who  traces  the  origin  of  disease,  there  may  seem  to  be  no 
accident  in  all  this.     '  Probably  it  is  true  to  say  that  in  the  strictest  sense 
and  dealing  with  the  region  of  physical  nattire,  there  is  no  such  thing  as  an 
accident.'     (Halsbuby,  L.  C,  in  Brintons,  Ltd.  v.  Turvey,  L.  R.  1905,  A.  C. 
230,  233.)     But  our  point  of  view  in  fixing  the  meaning  of  this  contract, 
must  not  be  that  of  the  scientist.     It  must  be  that  of  the  average  man 
{Brintons,  Ltd,  v.  Turvey,  supra;  Ismay,  Imrie  d  Co.  v.  Williamson,  L.  XL 
1908  A.  C.  437,  440).    Such  a  man  would  say  that  the  dire  result,  so  tragic* 
ally  out  of  proportion  to  its  trivial  cause,  was  something  unforeseen,  unex- 
pected,  extraordinary,   an   unlooked-for   mishap,   and   so   an   accident.     This 
test  —  the  one  that  is  applied  in  the  common  speech  of  men  —  is  also  the 
test  to  be  applied  by  courts.*'     {Lewis  v.  Ocean  Accident  d  G,  Corp.,  224 
N.  Y.  18,  20,  21.)     That  case  arose  under  an  accident  policy  insuring  against 
"  loss  or  disability,  resulting  directly,  independently,  and  exclusively  of  all 
other  causes,  from  bodily  injuries  eflfected  solely  through  accidental  means." 
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Death  ^as  due  to  mflammation  of  the  brain  produced  by  the  germ  known  aa 
Uie ''  staphylococcus  aureus/'  which  came  from  an  infected  perforated  pimple 
upon  the  Up.    The  court  considered  the  death  accidental. 

**  *  The  word  '  accident '  is  susceptible  of  and  has  received  many  definitions, 
varying  with  the  connection  in  which  it  is  used  *  *  *.  As  used  in  an 
indemnity  policy,  such  as  this,  we  are  of  the  opinion  that  the  word  '  accident ' 
means  an  undesigned  and  unforeseen  occurrence  of  an  effective  or  unfortu- 
nate character,  resulting  in  bodily  injury  to  a  person  other  than  the  insured.' " 
{Meleher  v.  Ocean  Accident  d  Ouarantee  Corp.,  226  N.  Y.  51,56.)  The  words 
*"  accident,"  "  injury  **  and  "  disease  "  are  very  flexible  in  meaning,  and  are  to 
be  construed  according  to  the  true  intent  and  spirit  of  the  statute  or  contract 
in  which  they  are  found  with  reference  to  the  particular  circumstances  under 
ecmsideration. 

An  employer  negligently  allowed  the  supply  of  drinking  water  to  be  con- 
taminated with  typh(Hd  fever  germs,  and  from  drinking  the  water,  an  em- 
ployee contracted  typhoid  fever,  which  proved  fatal.  It  was  held  that  the 
death  was  due  to  accident  within  the  Workmen's  Compensation  Law. 
{Vennen  v.  New  Dells  Lumber  Co.,  161  Wis.  370;  154  N.  W.  Rep.  640; 
^tna  Life  Ins.  Co.  v.  Portland  Qas  d  Coke  Co.,  229  Fed.  Rep.  552.) 

A  hostler  contracted  glanders  from  a  diseased  horse  and  died  of  that 
disease,  and  the  Supreme  Court  of  Massachusetts  {Hood  d  Sons  v.  Maryland 
Casualty  Co.,  206  Mass.  223;  92  N.  K  Rep.  329)  held  it  was  an  accidental 
death,  the  court  saying:  "It  is  plain  that)  Barry  suffered  bodily  injury  in  con- 
sequence of  becoming  infected  with  glanders;  as  much  so  as  if  he  had  had  a 
leg  or  an  arm  broken  by  a  kick  from  a  vicious  horse.  *  *  *  It  was  in 
the  nature  of  an  accident  that  he  was  set  to  work  upon  or  cleaning  up  after 
horses  that  had  glanders,  and  it  was  in  the  nature  of  an  accident  that  he 
became  infected  with  the  disease." 

In  JSiers  v.  Hull  d  Co.  (178  App.  Div.  350)  an  employee  contracted  the 
disease  of  anthrax  while  handling  hides  and  we  held  it  an  accidental  injury 
witliin  the  Workmen's  Compensation  Law.  In  that  case,  it  is  true,  the  germs 
entered  an  abrasion  of  the  skin;  in  this  case  they  evidently  entered  a  break 
in  the  membrane  of  the  nose.  Mr.  Justice  Coohbane,  in  his  opinion  in  that 
case,  explains  Bacon  v.  U.  8.  M,  A.  AssnH  (123  N".  Y.  304). 

Anthrax,  caused  by  a  germ,  settled  on  the  eye  of  a  wool  sorter,  without 
any  apparent  physical  injury,  is  an  accidental  injury.  {Brintons,  Ltd.,  v. 
Turvey,  supra,) 

Sunstrokes  and  heat  strokes  have  been  held  to  be  accidental  injuries  where 
apparently  there  was  no  physical  injury.  (Hemon  v.  Holahan,  182  App. 
Div.  126;  Campbell  v.  Clausen-Flanagan  Brewery,  183  id.  499;  Bradbury's 
Workmen's  Compensation  Law  [3d  ed.],  443,  383;  Ismay,  Imrie  d  Co,  v. 
Williamson,  99  L.  T.  595;  1  B.  W.  C.  C.  232.) 

It  is  not  strictly  accurate  to  say  that  anthrax,  glanders  and  like  diseases 
are  only  compensable  when  they  follow  an  independent  traumatism  arising 
in  the  course  of  the  employment.  If  the  decedent  had  been  inoculated 
through  a  pre-existing  abrasion  upon  his  hand,  there  would  seem  to  be  little 
difficulty  in  saying  that  the  death  came  from  an  accidental  injury.  It  is 
immaterial  when  or  how  the  abrasion  in  the  skin  or  the  break  in  the  mucous 
membrane  occurred;  the  important  fact  is  the  accidental  infection,  the  real 
producing  cause  of  the  death. 
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The  germs  did  not  kooek  ihe  em^oyee  down  or  break  his  jaw,  but  oou- 
eededly  ibey  caused  Jiis  deat^  The  death  occurring  from  a  risk  of  the 
employment,  it  is  better  to  rest  upon  the  ordinary  presuatption  in  favor  of 
the  claim  than  to  resort  to  fine  spun  theories  to  destroy  it.  The  decedent 
knew  that  the  horse  had  glanders,  and  that  it  was  being  killed  to  preyent 
the  spread  of  that  disease,  and  he  evidently  exercised  due  care  to  avoid 
infection  and  to  be  at  all  times  a  safe  distance  from  the  horse.  We  axe  not 
required  to  assume  that  the  mere  breathing  of  the  horse  and  the  man  carried 
the  germs  and  caused  the  inoculation.  It  is  more  probable  that  a  sneeze  or 
cough,  or  a  sudden  toss  of  the  head  of  the  horse,  caused  the  infectious 
matter  to  go  some  distance,  and  that  such  unexpected  act  brought  about  the 
inoculation.  In  any  event,  by  pure  accident,  the  germs  passed,  with  more 
or  less  force,  from  the  horse  to  the  man.  It  is  unnecessary  to  inquire 
whether  the  death  was  caused  by  the  particular  germs  which  actually  made 
the  passage;  they  were  the  proximate  cause  of  the  death,  and  in  the  cases 
above  cited,  of  the  typhoid  germs,  the  glanders  germs  and  the  anthrax 
germs,  that  matter  was  not  deemed  important.  The  germs  which  entered 
the  body  were  treated  as  the  cause  of  the  trouble  which  resulted  from  them. 

Frequently  the  time,  the  place  and  circumstances  are  important  factors  in 
determining  whether  an  infection  or  injury  ia  the  result  of  accident.  If  the 
infection  takes  place  at  a  definite  known  time,  from  a  definite  known  cause 
connected  with  the  employment,  it  may,  within  the  liberal  spirit  of  the  law, 
be  considered  an  accidental  injury,  while,  in  the  absence  of  such  conditions, 
the  disability  might  be  attributable  to  general  causes  or  treated  as  arising 
from  a  vocational  disease,  or  otherwise. 

Matter  of  Eorrigan  v.  Poat-Btmidard  Co.  (224  K.  Y.  620)  is  on  all  foura 
with  this  case. 

Another  question,  not  raised  in  the  briefs,  is  present  in  the  case.  It  is 
currently  assumed,  I  think  erroneously,  that  the  Workmen's  Compensaticxi 
Law  applies  only  ^lere  an  accident  is  shown.  The  amendment  to  the 
Constitution  upon  which  the  Workmen's  Compensation  Law  rests  does  not 
limit  eompensatioo  to  cases  of  accident.  It  is  evident  that  the  Legislature 
may  award  compensation,  for  any  injury  resulting  from  the  employment. 
Subdivision  7  of  section  3  of  the  Workmen's  Compensation  Law  defines 
injury  and  personal  injury:  "  'Injury,'  and  'personal  injury'  mean  only 
accidental  injuries  arising  out  of  and  in  the  course  of  employment  and  such 
disease  or  infection  as  may  naturally  and  unavoidably  result  therefrom." 
The  word  "  therefrom "  at  the  end  of  the  sentence  logically  and  grammati- 
cally refers  back  to  the  word  "  employment,"  and  not  to  the  words  "  acci- 
dental injuries."  Is  that  the  legislative  meaning,  or  was  the  section  intended 
to  limit  the  words  **  injury  "  and  "  personal  injury "  to  "  accidental  inju- 
ries ? "  In  my  opinion  a  disease  or  infection  naturally  and  unavoidably 
resulting  from  the  employment  is  compensable  under  the  statute.  Each 
word  in  the  section  should  have  a  meaning,  and  imless  I  am  right  in  the 
construction  the  provision  as  to  diseases  and  infection  is  without  meaning. 
If  an  accidental  injury  naturally  and  unavoidably  results  in  disease  or 
infection,  the  disease  or  infection  would  at  common  law  be  considered  as 
part  of  the  damage  resulting  from  the  accident.  The  closing  words  of  the 
subdivision,  therefore,  were  not  necessary  to  cover  such  a  case,  and  if  no 


Nature  of  an  Accident  45 

other  caaes  were  intended  to  be  ooyered  the  language  ia  deftily  Buperfiuoia& 
'like  li^gialatiu'e  appreciatea  the  value  of  worda,  and  preaumablj  doea  not 
vaste  them,  and  it  ia  proper  oonatruction  to  give  force,  ao  far  aa  may  be,  to 
all  of  the  worda  in  the  atatute.  Theae  worda  cannot  be  given  force  without 
the  result  that  dieeaaea  and  infectiona  naturaUy  and  unavoidably  reaulting 
from  the  employment  are  within  the  atatute.  I  aaaume  that  the  word 
'*  unavoidably  "  doea  not  Mieaa  that  the  diseaae  or  infection  muat  neeeaaarily 
follow  to  every  person  engaged  in  the  employment,  but  fairly  meana  that  the 
diaease  or  infection  naturally  resulta  from  the  employment  and  from  no 
other  aource,  and  that  the  injured  party  did  not  outaide  of  the  employment 
bring  the  diaeaaea  or  infection  upon  himaelf ,  but  the  unavoidable  conduaioii 
ia  that  it  came  from  the  employment  and  not  otherwiae. 

If  we  are  wrong  in  concluding  that  there  waa  an  aecideatal  injury,  never- 
theleaa  the  award  may  atand. 

I  favor  affirmance.     Cochbaite,  J.,  concurred. 

Award  reveraed  and  claim  diamiased;  certified  queatioa  answered  in  the 


10.  STANDING  IN  A  FORCED  AND  UNNATURAL  POSITION 

Upon  opinion  of  Commissioner  Sayer,  the  Commission  awarded 
compensation  to  an  employee  for  a  hip  injury  dne  to  standing 
for  three^uarters  of  an  hour  in  an  nnnaturai  position.  Com- 
missioner Bayer's  opinion  is  as  follows: 

lUBLor  V.  Kambeb  ft  Co.,  6.  D.  K.,  vol.  18,  p.  Ml,  Bui.,  vol.  4,  p.  54, 

Nov.  12,  1918. 

Sayeb,  Commissioner:  The  claimant  is  employed  aa  head  trimmer  in  a 
clothing  establiahment.  On  September  25,  1017,  he  austained  an  injury  of 
which  he  gave  written  notice  to  the  employer  on  October  3,  1917.  On  that 
date  he  was  in  the  regular  course  of  his  employment  called  upon  to  straighten 
out  some  ^oods  on  a  shelf,  and  for  that  purpose  he  was  compelled  to  staad 
vith  one  foot  on  a  table  and  the  other  <m  the  edge  of  a  ahelf ,  a  distanoe  of 
three  and  one-half  feet  between  them.  While  so  standing  with  his  lega 
stretched  apart,  he  lifted  rolls  of  cloth.  This  continued  for  about  forty-five 
minutes,  at  the  end  of  which  time,  <mi  attempting  to  straighten  up  he  felt 
a  severe  pain  in  his  back  and  hips.  Claimant  waa  oompelled  to  go  home 
and  waa  disabled  for  a  considerable  time.  He  first  consulted  hia  own 
physician  and  later  called  upon  the  insurance  carrier  and  received  treatment 
from  a  physician  to  whom  he  was  sent  by  the  insurance  company. 

Qaestion  is  raised  aa  to  whether  this  claimant  received  an  accidental 
iBjary  within  the  meaning  of  the  law.  I  think  he  unquestionably  did.  Not 
ereiy  accident  must  be  accompanied  by  a  show  of  external  and  visible  force 
and  violence.  By  his  questions  counsel  for  the  carrier  concedes  that  if 
ciainttDt  had  been  "bumped"  by  a  roll  of  cloth  it  would  have  been  aa 
aeddeat.  I  think  to  deny  aa  aecidsBt  here  ia  spinning  too  fine  a  thread.  The 
force  that  caused  disability  was  present^  whether  visible  at  the  time  or  not. 
The  fact  that  claimant  has  a  defect  in  his  hip  joint,  resulting  from  an 
accident  in  early  childhood,  does  not  change  the  situation.    He  testified  that 
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aude  from  a  slight  limp  from  a  shortening  of  one  leg,  he  experienced  no 
difficulty  from  his  defective  hip.  The  employer  employed  this  man,  with 
the  perfectly  apparent  defect,  and  had  so  employed  him  for  a  dozen  years. 
He  caused  this  man  with  the  defective  hip  to  stand  for  three^uarters  of 
an  hour  in  a  strained  and  unnatural  position  while  lifting  rolls  of  cloth. 
If  that  position  and  the  work  done  therein  contributed  to  aggravate  a 
condition  of  the  hip  that  otherwise  did  not  disable  the  workman,  then  the 
claim  is  properly  made. 

Carrier  relies  on  the  case  of  Alpert  v.  PowerSy  181  App.  Div.  902;  223 
N.  Y.  97.  That  case  is  not  in  point  here.  That  was  a  hernia  case.  The 
claimant  testified  he  did  nothing  imusual  or  out  of  his  ordinary  every  day 
work,  and  there  is  no  suggestion  that  he  was  forced  to  occupy  a  strained  and 
unnatural  position.  Moreover,  the  medical  aspect  of  hernia  is  entirely 
diiferent  from  the  case  we  are  considering. 

The  motion  to  reopen  should  be  denied  and  the  award  of  the  deputy 
commissioner  confirmed.  Medical  expenses  for  the  first  sixty  days  of  dis- 
ability are  properly  chargeable  against  the  employer  and  insurance  carrier. 

Upon  appeal,  the  carrier  protested  that  Karlin  had  been  only 
engaged  in  ordinary  and  necessary  work  such  as  he  had  done  for 
a  number  of  years;  that  there  had  been  no  stumbling,  no  falling, 
no  slipping;  and  that  the  head  and  neck  of  his  femur  bone  had 
almost  disappeared  because  of  continued  disease  since  his  boy- 
hood. The  Appellate  Division  affirmed  the  award  unanimously 
and  without  opinion:  188  App.  Div.  941,  May  7,  1919. 

11.  FELON  FROM  USING  SCREW  DRIVER 

A  carpenter  at  work  upon  the  United  States  hospital  in  Otis- 
ville  bruised  the  palm  of  his  hand  in  using  a  screwdriver.  A 
felon  resultant  from  the  bruising  disabled  the  hand  permanently. 
The  Commission  found  that  the  bruising  had  been  an  accident, 
established  a  definite  date  for  it,  December  23,  1918,  and  awarded 
compensation  to  the  carpenter.  Upon  appeal,  counsel  for  the 
appellants  declared  that  the  testimony  did  not  sustain  the  findings 
of  a  definite  time  for  the  bruising.  The  Attorney-General  replied 
that  the  culmination  of  an  accidental  injury  may  not  be  instan- 
taneous, for  example,  frost  bite,  heat  prostration  or  gas  poisoning, 
and  cited  Swart  v.  Tovm  of  Skelbyj  S.  D.  R,  vol.  16,  p.  520, 
May  15,  1918;  186  App.  Div.  927,  Nov.  13,  1918,  in  which  the 
Appellate  Division  had  unanimously  affirmed  awards  to  tbe 
estate  and  to  the  widow  of  a  driver  who  bruised  the  palm  of  his 
hand  in  operating  the  trip  lever  of  a  dump  wagon  and  lost  his 
life  by  a  palmer  abscess  resultant  from  the  bruising. 
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The  Appellate  Division  affirmed  the  award  with  opinion  as 
follows,  one  justice  dissenting: 

Woodruff  v.  Howes  Construction  Co.,  189  App.  Div.  396,  Nov.  12,  1919. 

Ltok,  J.:  The  question  involved  in  this  appeal  is  whether  the  injury  to 
the  claimant  was  the  result  of  an  accident.  He  was  a  carpenter,  and  had 
been  employed  for  three  or  four  weeks  preceding  December  23,  1918,  at  the 
United  btates  Government  Hospital  at  Otisville,  N.  Y.  For  two  weeks 
he  had  been  employed  in  hanging  doors  and  sash,  pressing  the  handle 
of  a  screw  driver,  bruising,  as  he  believes,  the  palm  of  his  hand  which 
resulted  in  a  felon.  At  times  he  fastened  a  pin  in  the  jamb  of  the  screw 
driver  and  hit  the  screw  driver  with  his  hand.  He  said  the  pain  was 
several  days  coming  on.  On  Saturday,  December  twenty-first,  he  felt  a  pain 
between  the  first  and  second  fingers  very  much  as  though  he  had  run  a 
splinter  in  the  palm  of  his  hand.  On  Sunday  the  pain  was  severe.  On 
Monday  he  worked  but  with  pain.  On  Tuesday,  December  twenty-fourth,  he 
went  to  a  doctor  who  lanced  the  swelling  from  which  pus  came.  There 
waB  no  evidence  of  any  undue  strain,  nor  of  any  pimcture.  Under  this 
undisputed  state  of  facts  the  appellants  claim  that  the  claimant  was  not 
entitled  to  an  award;  that  an  injury,  to  be  the  result  of  an  accident,  must 
be  traceable  to  a  definite  time,  place  and  cause. 

Accident  is  defined  in  United  States  Mutual  Accident  Aaaociation  v. 
Barry  (131  U.  S.  100,  121),  quoted  by  defendants'  counsel,  ''as  meaning 
'happening  by  chance;  unexpectedly  taking  place;  not  according  to  the  usual 
course  of  things;  or  not  as  expected; '  that,  if  a  result  is  such  as  follows 
from  ordinary  means,  voluntarily  employed,  in  a  not  imuaual  or  unexpected 
way,  it  cannot  be  called  a  result  effected  by  accidental  means;  but  that  if, 
in  the  act  which  precedes  the  injury,  something  unforeseen,  unexpected, 
unusual  occurs  which  produces  the  injury,  then  the  injury  has  resulted 
through  accidental  means." 

The  appellant  has  cited  several  decisions  of  the  courts  of  England  holding 
that  the  injury  was  not  the  result  of  an  accident  where  the  occurrence  was 
not  accompanied  by  any  slip,  wrench  or  strain,  or  where  the  person  injured 
was  unable  to  give  any  specific  time  of  the  happening  of  the  accident. 

Contrary  to  the  holding  of  these  cases  is  that  of  the  House  of  Lords  in 
Clover,  Clayton  d  Co,  v.  Hughes  (3  B.  W.  C.  C.  275),  where  a  workman 
suffering  from  an  advanced  aneurism  of  the  aorta  was  doing  his  work  in  the 
ordinary  way  by  tightening  a  nut  with  a  spanner.  This  ordinary  strain 
caused  a  rupture  of  the  aneurism  resulting  in  death.  Held,  that  the  work- 
man's death  resulted  from  a  personal  injury  by  accident.  But  these  cases 
are  subject  to  the  ruling  of  the  House  of  Lords  in  the  case  of  Fenton  v. 
Thorley,  in  which  the  claimant  ruptured  himself  at  work:  "There  was  no 
evidence  of  any  slip  or  wrench  or  sudden  jerk."  Held,  that  it  was  an 
accidental  injury.  The  House  of  Lords  defined  the  meaning  of  "personal 
injury  by  accident"  in  the  English  Workmen's  Compensation  Act,  1897  (60 
k  61  Vict.  chap.  37,  |  1)  as  an  unlooked-for  mishap  or  an  untoward  event 


48     CouET  Decisions  on  Workmen's  Compjbnbation  Law 

whidi  is  not  expected  or  designed.     {Fenian  v.  Thorley  d  Co^  Lid^  L.  R. 
[1903]  A.  C.  443;  5  W.  C  C.  1.) 

llie  felon  was  the  unexpected  result  of  the  bruising  of  claimant's  hand. 

In  Suwrt  T.  Tovjn  of  Shelby  (186  App.  Div.  927)  a  teamster  dumped 
twenty  or  thirty  loads  of  dirt  each  day,  striking  the  lever  with  his  hand, 
it  pained  him,  and  he  was  obliged  to  desist  from  work.  On  examination  the 
doctor  found  the  palm  of  his  hand  calloused,  and  a  blood  blister,  and  evi- 
dences of  infection.  The  infection  spread  to  his  arm,  necessitating  amputa- 
tion and  causing  his  deatii.  An  award  of  compensation  was  affirmed  by 
this  court. 

The  award  should  be  affirmed.  AH  concurred,  except  H.  T.  Kellogg,  J.* 
dissenting.    Award  affirmed. 


B.  DEFmrnoN  of  emplotee 

Employment  is  "a  relation  of  power  and  dependence"  based 
upon  mutual  promises.  In  its  definitions  of  terms  the  Work- 
men's Compensation  Law  does  not  make  working  for  hire  a  test 
of  employment  as  the  Labor  Law  does.  The  Court  of  Appeals 
has  observations  on  the  criteria  of  employment  in  its  opinions 
holding  both  general  and  special  employers  liable  for  compensa- 
tion, notably  in  JDeNoyer  v.  Cavwnaugh,  221  N.  Y.  273,  text 
of  which  is  in  Bulletin  95,  pages  211,  212.  It  has  declared  that 
employment  includes  services  rendered  out  of  hours  and  gratui- 
tously: Grieh  v.  Ilammerle,  222  N.  Y.  382;  Bulletin  87, 
pages   149-151. 

An  deven  year  old  school  boy  was  in  the  habit  of  riding  a  milk 
route  with  a  milkman,  especially  on  his  Saturday  school  holiday. 
Together  with  other  boys  he  ran  with  the  milk  bottles  from  the 
wagon  to  the  customers'  doors.  The  milkman  usually  gave  him 
a  dime  Saturday  night.  One  Saturday  the  milkman,  having 
sprained  his  back  lifting  a  can  of  ashes,  requested  the  boy  to 
assist  him  in  peddling  mUk.  Three  other  boys  were  along.  The 
boy  slipped  and  fell  under  a  wheel  of  the  wagon  which  crushed 
his  ankla  His  leg  was  amputated  below  the  knee.  The  Com- 
mission, after  hearing  conflicting  testimony  of  the  milkman  and 
the  boys  as  to  the  employment  and  pay,  awarded  compensation 
totalling  $1,576.45,  calculation  being  made  upon  minor's  expecta- 
tion of  iacreasa  The  Appellate  Division  affirmed  the  award 
unAnimonsly  and  without  opinion:  Feck  v.  Schomske,  Claim 
Xo.  18571,  Oct.  15,  1917;  184  App.  Div.  922,  May  21,  1918. 

A  laborer  seeking  employment  with  a  railroad  had  been  told 
to  report  at  its  office  for  assignment  to  a  job  and  had  been  getting 
meals  and  lodging  upon  its  boarding  and  sleeping  cars  mean- 
while. A  train  under  which  he  crawled  en  route  from  the  sleep- 
ing to  the  boarding  car  crushed  his  arm.  The  injury  necessitated 
ampotatKm.  The  Commission  awarded  him  compensation,  Com- 
missioner Lyon  dissenting  (S.  D.  K.,  vol.  18,  p.  573).  The 
Appellate  Division  reversed  the  award  and  dismissed  the  claim 
upon  the  ground  that  no  promises  of  employment  existed  between 
the  parties.      Its  opinion  is  as  follows: 

[49] 
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Bbassabp  v.  Delawabb  &  Hudson  Co.,  186  App.  Div.  647,  Mar.  5,  1919. 

H.  T.  Kellogg,  J.:  The  claimant  was  injured  in  the  railroad  yard  of  the 
Delaware  and  Hudson  Company  at  Colonie,  N.  Y.,  at  about  noon  on  the 
5th  day  of  January,  1918.  He  was  on  his  way  across  the  tracks  in  the  yard 
to  get  a  mid-day  meal  at  a  dining  car  provided  for  employees.  Finding  that 
a  train  occupied  one  of  the  tracks,  he  started  to  cross  underneath  a  car 
when  the  train  moved  and  he  was  struck.  Claimant  asserts  that  he  was  at 
the  time  an  employee  of  the  Delaware  and  Hudson  Company,  and  was 
injured  while  in  the  course  of  his  employment. 

The  claimant  had  been  employed  by  the  appellant  at  its  coal  chutes   at 
Colonie,  JN.  y.,  for  75  hours  during  the  months  of  April  and  May,  1917.     He 
was  not  again  employed  by  the  appellant  until  December,  1917,  during  which 
month  he  worked   for   164  hours  at  its  coal  chutes  at  Carbondale,   Penn. 
While  at  the  latter  place  he  informed  a  Mr.  Kutz,  who  kept  a  railway  board- 
ing house  for  the  appellant,  that  he  desired  to  get  work  at  Colonie.      He 
obtained  from  him  a  railway  pass  to  Colonie,  and,  being  paid  in  full,  started 
for  Albany  over  the  railroad  of  the  appellant.     Arriving  on  the  night  of 
January  2,  1918,  he  remained  in  Albany  until  the  fourth  of  January,  paying 
his  own  expenses  for  board  and  lodging.     While  there  he  made  application 
to  an  employment  bureau  for  work  in  the  employ  of  the  appellant.    At  about 
four  of  the  afternoon  of  January  fourth  he  left  for  Colonie.     He  arrived  at 
about  four-thirty,  and  there  interviewed  a  clerk  of  the  appellant  whom  he 
asked  for  work.     He  was  questioned  as  to  his  work  at  Carbondale,  and  was 
told  that  while  no  such  work  was  open  there  was  a  call  for  three  men  at 
the  roundhouse  in  the  yards  at  Colonie.     He  told  the  clerk  that  he  desired 
to   lodge   and  board   at  the   railway   cars   provided   by   the   appellant    for 
employees,  at  four  dollars  and  twenty  cents  a  week.    The  clerk  handed  him 
a  card  marked  with  a  number,  and  gave  cards  to  two  applicants  for  work 
who  had  accompanied  claimant.     Ho  handed  claimant  a  piece  of  paper,  to 
use    at   the    boarding    car,    reading,    "Give    these    three    men    supper    and 
breakfast,"  and  told  him  to  report  at  the  office  before  seven  in  the  morning 
to  find  out  where  he  was  to  work  and  what  the  work  would  be.    The  char- 
acter of  the  work  to  be  done  was  not  agreed  upon,  and  the  compensation 
to  be  paid  was  not  mentioned.    The  claimant  got  his  supper  and  breakfast 
at  the  boarding  car,  and  spent  the  night  on  a  sleeping  car  of  the  appellant 
which  was  provided  for  laborers.    He  did  not  return  in  the  morning  before 
seven  to  the  clerk  at  the  office  as  instructed,  but  instead  slept  until  eight- 
thirty,  and,  having  had  his  breakfast,  spent  the  morning  on  the  sleeping 
car.     When  the  noon-day  whistle  blew  he  started  across  the  tracks  for  the 
boarding  car  to  get  his  dinner,  and  it  was  then  that  he  was  struck   and 

injured. 

The  claimant  was  not  an  employee  of  the  appellant  at  the  time  of  the 
accident.  He  was  not  sucli  an  employee  through  the  continuance  of  any  con- 
tract made  at  Carbondale.  He  worked  at  that  place  by  the  day,  and  was 
paid  by  the  day  at  an  hourly  and  over-time  rate.  It  must  certainly  be  that 
a  laborer  not  at  work  remains  in  an  employment  only  by  virtue  of  continuing 
promises  both  to  hire  and  to  work.  If  there  is  no  binding  promise  to  woric 
further  there  is  no  binding  promise  to  hire  further.  Claimant  did  not 
promise  to  work  at  Carbondale  for  more  than  a  day  at  a  time.    Nor  when 
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)l«  \«tt  that  place  did  he  promise  to  work  for  appellant  at  Colonie.  More- 
Cfvet,  he  ^aa  not  then  promiBed  further  work,  nor  does  it  appear  that  any 
person  at  Carbondale  to  whom  he  talked  had  power  to  engage  him  for  work 
at  CoLotnie.  His  conduct  in  remaining  in  Albany  two  nights  and  days,  and 
in  applying  at  the  employment  bureau  there  for  work  clearly  shows  that 
he  did  not  consider  himself  to  be  at  the  time  an  employee  of  the  appellant. 
Nor  did  the  claimant  become  an  employee  through  his  conversation  with 
the  clerk  at  Ck>lonie.  Xo  contract  was  then  arrived  at,  for  neither  the  work 
to  be  done  nor  the  compensation  to  be  paid  was  agreed  upon,  nor  did  the 
clerk  positively  state  that  he  would  give  the  claimant  work.  The  conversa- 
tion was  purely  tentative,  and  the  claimant  and  the  clerk  were  to  arrange 
the  matter  on  the  following  morning.  That  is  why  the  claimant  was  told 
to  come  to  the  oflSce  before  seven  o'clock.  That  is  why  the  clerk  gave  claim- 
ant a  ticket  for  supper  and  breakfast  only.  Even  if  sn  offer  of  work  was 
made,  that  offer  was  conditional  upon  the  return  of  the  claimant,  and  when 
claimant  failed  to  return  the  offer  terminated.  It  is  clear  that  the  claimant, 
thou^  an  applicant  for  work,  was  never,  in  fact,  employed. 

Even  if  claimant  was  an  employee  of  the  appellant,  he  was  not  acting  in 
the  course  of  his  employment  when  injured.  It  is  true  that  an  employee 
is  within  the  protection  of  the  Workmen's  Compensation  Law  not  only  when 
actually  at  work,  but  also  while  upon  the  premises  of  his  employer  he  is 
going  to  or  from  woik  or  to  or  from  a  meal,  or  while  at  a  meal  which  is 
had  upon  the  premises  during  a  temporary  interruption  of  work.  This 
claimant  was  not  going  to  or  from  his  work  at  the  time  of  the  injury,  nor 
was  he  going  to  a  meal  during  the  interruption  of  his  work,  for  he  had  as 
yet  not  worked  at  all.  Finally,  he  was  not  going  to  a  meal  upon  the 
premises,  which  he  was  permitted  to  take  there,  for  his  card  to  the  boarding 
house  was  for  supper  and  breakfast  only,  and  both  these  meals  he  had 
already  eaten.  He  had  no  right  to  a  noon-day  meal  at  the  boarding  house. 
Iherefore,  the  claimant,  even  though  an  employee,  was  not  in  the  course  of 
his  employment  when  injured. 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concurred, 
except  John  M«  Kxlloq6}  P.  J.,  dissenting.  Award  reversed  and  claim 
dismissed. 

A  Station  agent,  not  being  able  to  close  the  door  of  a  freight 
car,  called  upon  a  bystander  to  help  him.  The  bystander, 
responding,  caught  and  injured  his  finger.  Tetanus  developed, 
causing  his  death.  The  Commission  held  that  the  bystander  was 
a  temporary  employee  and  awarded  death  benefits  to  his  widow 
against  the  station  agent's  employer  (S.  D.  R,  vol  20,  p.  365, 
Feb.  24,  1919).  Upon  Appeal,  the  Appellate  Division  aflSrmed 
the  award,  Justice  H.  T.  Kellogg  dissenting  with  memorandum, 

* 

as  follows : 

FASBnTGTON  V.  U.  S.  R.  R.  Administbatiox, App.  Div. ,  Dec.  29,  1919. 

Appeal  from  an  award  of  the  State  Indufltrial  Commission,  made  on  the 
24th  day  of  February,  1919.  Award  affirmed.  AH  concurred,  except  H.  T. 
Kellogg,  J.,  who  dissented  in  memorandimi. 
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H.  T.  Kelloqg^  J.,  (^asentH^) :  Two  laborers,  (d  whom  John  Farrio|^ii 
W9m  one,  were  engaged  in  unloading  screenings,  lor  an  empk>yer  named  Bums, 
from  a  car  standing  on  the  tracks  of  the  Long  Island  railroad.  Tliey  finialMd 
their  work  at  about  4:00  p.  m.,  and  boardod  a  motor  truck  of  Uieir  eBB|iloyer 
to  return  to  their  hoQ»e&  The  station  agent  of  the  Long  Mand  railroad^ 
together  with  a  helper,  was  then  making  an  effort  to  daat  cue  of  the  doors 
of  a  box  eajT  standing  near  by.  The  agent  called  out  to  the  men  <m  the  truck 
**  Come  on  fellows,  give  me  a  hand  to  close  this  door,''  or,  as  stated  by  the 
agent,  **  Will  one  of  you  men  give  us  a  hand  to  close  this  door."  Both  men 
went  over  to  help  move  the  door,  which  in  closing  caught  the  hand  of  Far- 
rington  and  clipped  off  the  end  of  his  &Dger,  with  the  result  that  infection  set 
in  and  he  subsequently  died  of  the  disease  of  tetanus.  Upon  a  claim  filed  fay  the 
widow  of  Farringtcm  an  award  was  made  against  the  Director^General,  based 
upon  findings  of  the  Industrial  Commission  that  Farriagtan  came  to  his  deatJi 
through  an  accident  occurring  vrhile  he  was  in  the  course  of  enaployment  by 
the  Long  Island  railroad.  The  theory  of  the  award  seems  to  have  been  that 
while  Farrington  was  in  the  general  employ  of  Burns  he  was  at  the  moment 
of  the  accident  temporarily  in  the  special  employ  of  the  Long  Island  railroad* 
Kone  of  the  cases  dealing  with  the  coexistence  of  a  general  and  a  special 
employment  have  the  slightest  amplication  to  the  facts  of  this  case.  Farring*- 
ton  was  not  loaned  by  Bums  to  the  railroad  for  a  special  purpose,  or  directed 
by  any  representative  of  Burns  to  go  to  the  help  of  the  agent.  No  offer  of 
pay  was  held  out  to  him  or  his  employer,  nor  did  he  become,  through  the  orders 
of  his  emj^oyer  or  by  any  act  of  his  own,  subject  to  the  directions  and  control 
of  the  railroad  agent.  The  agent  testified  that  he  had  no  authority  to  employ 
labor,  and  particularly  to  employ  the  two  men  whose  help  he  asked.  These 
■Mn  had  finished  their  work  and  w«re  about  to  go  home  on  tbor  employer's 
truck  when  they  were  called  upon  to  do  a  friendly  act  requiring  the  exertion 
of  their  strength  but  for  a  moment  of  time.  To  call  their  acts  those  of  a  new 
employment  ratlier  than  acts  of  kindness  gratuitously  performed  is  to  supply 
a  mercenary  motive  where  the  proven  facts  indicated  that  none  existed.  In 
0€ibel  y.  Elwell,  19  App.  Div.  285,  a  small  boy  standing  on  a  pier  was  asked 
to  throw  off  t^e  hawser  of  a  departing  vessel,  and  was  injnred  in  eonseqiieabee. 
It  was  said  in  that  case  "  There  certainly  was  no  express  hiring,  and  the  mere 
gratuitous  rendering  of  such  a  service  did  not  impliedly  create,  as  between 
tiie  plaintiff  and  those  on  the  brig,  the  relation  of  fellow  servants."  The 
deoeased  was  not  an  employee  of  the  Long  Island  railroad,  and  the  award 
should  not  have  been  granted. 

The  award  should  be  reversed. 

Two  special  contractors  were  working  upon  tlie  same  building. 
One  of  them  called  upon  the  other  for  the  services  of  himself 
and  his  derrick  and  gas  engine  to  hoist  a  large  timber  or  beam. 
The  contractor  so  called  upon  having  hurt  his  foot  while  doing 
the  work,  the  Commission  held  that  he  stood  in  the  relation  of 
employee  to  the  contractor  for  whom  the  work  was  being  done. 
It  awarded  compesisation  accordingly,  one  CommiiSBioner  disseni* 
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ing  (S.  D.  R,  ToL  20,  p.  446,  July  1,  1919).  The  Appellate 
Division  affirmed  the  award  with  majority  and  dissenting  opin- 
ions, as  follows: 

Mandatto  v.  Hussozr  Shobiso  Co.,  190  Aft.  Dit.  71,  Dec.  29,  1919. 

Lyotv,  J. :    This  appeal  is  taken  upon  the  ground  that  the  claimant  was  not 
at  the  time  of  receiving  the  injury  an  employee  of  the  defendant,  the  Iludson 
Shoring  Company,  but  was  an  independent  contractor.     The  Fireproof  Con- 
struction Company  had  a  contract  to  erect  a  building  in  Brooklyn,  N.  Y. 
It  had  made  a  oontract  with  the  Hudson  Shoring  company  to  shore  up  the 
building  on  adjacent  property.    It  had  also  made  a  contract  with  the  claimant 
to  excavate  the  cellar  of  the  building.     For  the  purpose  of  doing  such  work 
the  claimant  had  a  derrick  and  gasoline  engine.    The  claimant  made  a  verbal 
agreement  with  the  Hudson  Shoring  Company  that  each  would  mutually 
aaust  the  other;  that  the  claimant  might  use  the  blocking  and  timbers  the 
Hudson   Shoring  Company  had  upon  the  work,  and  in  return  therefor  the 
claimant  would  use  his  derrick  and  engine  in  assisting  it  in  its  work.     On 
June  27,  1918,  the  Hudson  Shoring  Company  asked  the  claimant,  in  pur^i- 
aace  of  the  agreement  betweea  them,  to  use  his  derrick  and  engine  to  hoist 
for  it  a  large  beam  which  it  was  using  in  its  shoring  operationa     Wliile 
doing  so,  claimant's  right  foot  became  caught  in  the  slack  end  of  the  ropos 
being  used  and  was  badly  crushed,  disabling  the  cliamant.    The  State  Indus- 
trial Commissioa  made  an  award  of  compennation  against  the  Huds(Mi  Shor- 
ing Company  and  its  insuxance  carrier,  and  eontinued  the  claim  for  further 
hearing.    From  such  award  this  appeal  is  taken. 

The  claimant  was  rendering  service  to  the  Hudson  Shoring  Company  at  its 
reijuest.  While  there  was  no  agreement  to  pay  him  in  money  for  the  service 
rendered,  yet  he  was  to  receive  the  use  of  blocking  and  timbers  as  the  con- 
sideration therefor.  He  was  not  engaged  in  the  performance  of  any  work 
for  himself,  nor  upon  his  contract  for  excavating,  but  while  rendering  such 
service  he  was  an  employee  of  the  Hudson  Shoring  Company  within  the  mean- 
ing of  the  Workmen's  Compensation  Law,  section  3,  subdivision  4  {KuchariUc 
T.  McQueen,  221  N*.  Y.  607;  De  Noyer  v.  Cavanaugk,  Id.  273;  Dale  v.  Saunders, 
218  id.  59;  Pwbley  v.  Yivian  d  Co.,  169  App.  Div.  170.) 

The  award  should  be  affirmed.  All  concmrred,  except  H.  T.  Kellog<r,  J.» 
dissenting,  with  a  memorandum. 

H.  T.  Kellogg,  J.   (dissenting)  :     The  claimant  was  an  independent  con- 
tractor, who  had  a  contract  to  make  an  excavation  which  he  was  performing 
through  his  own  labor  and  that  of  his  men,  by  the  use  of  a  derrick,  a  gas 
engine  and  other  equipment.    He  was  asked  by  the  Hudson  Shoring  Company, 
which  also  had  a  contract  relating  to  the  same  job,  to  assist  with  his  derrick 
in  lifting  a  timber  for  that  company.    The  claimant  complied  with  the  request, 
and  in  the  course  of  lifting  the  timber,  caught  his  foot  in  a  rope  and  was 
injured.     In  all  of  the  cases  dealing  with  the  subject  of  a  general  and  a 
special  employer  there  is  invariably  present  a  contract  relationship  of  master 
and  servant,  of  an  employment  for  hire,  a  condition  of  subjection  of  one  per- 
son as  a  servant  to  the  orders  and  directions  of  another  person  as  an  employer. 
The  general  employer  hires  the  servant  for  a  consideration  to  be  paid,  and 
loans  the  servant  so  hired  to  the  special  employer,  to  whose  orders  he  is  sub- 
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jected  by  the  direction  of  the  general  employer,  and  the  relationahip  of  a 
subordinate  to  a  superior  continues  as  well  as  the  payment  of  compensation. 
In  this  case  the  claimant  had  no  general  employer,  and  having  none  his 
services  were  not  loaned  by  such  an  employer.  A  new  relationship  of  master 
and  servant  was  not  created  for  the  reason  that  the  claimant  was  to  receive 
no  wages,  and  in  no  wise  subjected  himself  to  the  orders  of  the  Hudson 
Shoring  Company  as  a  subordinate  servant  subjects  himself  to  the  orders  of  a 
superior  master.  Therefore,  I  think  the  award  should  not  have  been  made. 
Award  affirmed. 

By  his  conduct,  whether  in  violation  of  his  employer's  rules 
or  orders  or  not,  an  employee  may  take  himself  out  of  his  employ- 
ment and,  therefore,  out  of  the  compensation  law's  protection. 
Or,  the  employment  may  be  absolutely  forbidden  by  the  Labor 
Law,  the  Penal  Law  or  other  statute.  In  the  former  case,  the 
compensation  law  has  been  held  in  numerous  instances  not  to 
apply.  In  the  latter,  the  court  decisions  have  been  conflicting. 
The  two  subjects,  with  iUustrative  cases,  are  presented  under 
the  title  "  Fault,"  Bulletin  87,  pages  202-207,  and  this  Bulletin, 
pages  156  and  160. 

The  special  topic  of  Independent  Contractors  has  to  do  with 
the  definition  of  an  employee  and  is  presented  under  the  title 
following. 


C.      DTOEFEHDENT  COHTRACTOBS 

Compensation    to    artisans,    such    as   bricklayers,    carpenters, 
painters,  etc.,  called  in  to  erect,  alter,  repair  or  improve  build- 
ings used  in  hazardous  employments  has  been  resisted  upon  the 
ground    (1)    tliat  such  artisans  are  independent  contractors  or 
(2)  that  the  work  they  do  i9  not  incidental  to  the  hazardous 
employments  of  their  employers  and  is  not  carried  on  by  their 
employers  for  pecuniary  gain.     The  first  ground  retains  its  force 
nothwithstanding  amendments  to  the  compensation  law  changing 
the  definition  of  an  employee.     The  Court  of  Appeals  gave  the 
independent    contractor   doctrine   approval   without   opinion   in 
RheinwaJd  v.  Builders  Brick  &  Supply  Co.,  223  N.  Y.  572, 
March  19,   1918.     The  second  ground  stands  nullified  both  by 
court  decisions  and  by  the  amendments  to  the  definition  of  an 
employee.      Full  history  of  the  resistance  to  compensation  of 
such   artisans  till  June,   1918,  has  been  given  in  Bulletin  81, 
pages  59-74,  133-141,  and  Bulletin  87,  Part  1,  pages  53-56, 
99—110,  166-181.    Further  history  of  the  independent  contractor 
doctrine  follows  hera 

Upon  authority  of  the  Hheinwald  decision  of  the  Court  of 
Appeals,  the  Commission  denied  death  benefits  to  the  widow  of 
a   trucking  contractor  in  Sinni  v.  Rosenthal  Engineering  Con- 
tracting Co.,  S.  D.  R.,  vol.  16,  p.  420,  Bui.,  vol.  3,  p.  158,  April  2, 
1918;  and  the  Appellate  Division  reversed  awards  to  a  licensed 
plumber  injured  while  taking  the  head  out  of  a  barrel :    McKib- 
hen  V.  Pakowski,  File  No.  61,  June  21,  1917;  184  App.  Div. 
917,   May  8,   1918,  and  to  a  paperhanger  and  painter  injured 
while  calcimining  a  ceiling:     Hungerford  v.  Bonn^  S.  D.  R., 
vol  14,  p.  720,  Bui.,  vol.  3,  p.  121,  Jan.  2,  1918;  183  App.  Div. 
818,  July  1,  1918.     The  court's  decision  was  without  opinion  in 
the  McEibben  case  and  with  opinion  in  the  Hungerford  case. 
Scope  of  the  insurance  contract  and  hazardousness  of  the  employ- 
ment figure  in  the  Hungerford  opinion,   as  well   as  the  inde- 
pendent contractor  question.     The  portion  of  it  pertinent  in  this 
connection  is  as  follows: 

[56] 
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HuNQEBFOBD  V.  BoNN,  183  App.  Div.  818,  July  1,  1918,  in  part. 

llie  injured  employee  was  a  paperhanger  and  painter  and  had  a  small 
shop  back  of  his  house.  He  had  one  or  more  employees  and  carried  com- 
pensation insurance  upon  them.  Ho  kept  an  automobile,  which  was  used 
principally  by  him  in  his  business  in  carrying  his  paint,  ladders,  paper  and 
other  material  and  workmen.  He  took  contracts  for  work,  or  worked  by  the 
day  for  whoever  required  his  senrioes,  receiving  four  dollars  and  eighty  cents 
per  day  for  himself  and  the  same  for  his  men.  He  hurmBhed  the  materials, 
charging  the  value  of  them  in  his  bill.  He  paid  the  men  four  dollars  per 
day.  The  extra  eighty  cents  per  day  paid  for  each  man  he  figured  com- 
pensated him  for  the  use  of  his  brushes,  implements,  the  cost  of  compensa- 
tioiL  insurance  SEiid  the  incidents  of  the  employment,  with  perhaps  a  little 
profit.  He  took  a  contract  to  perform  certain  work  upon  the  Syracuse  house 
for  one  hundred  and  seventy-five  dollars,  and  it  was  understood  that  certain 
other  work,  the  amount  of  which  was  unknown,  was  to  be  done  for  sixty 
cents  per  hour. 

The  respondent  was  an  employer  of  lal>or,  and  his  employees  were  pro- 
tected  by  the  insurance  obtained  by  him.  The  employment  was  entirely 
casual  in  its  nature  and,  within  Matter  of  Rheinwald  v.  Builders^  Brick  d 
Supply  Co.  (223  N.  Y.  572),  must  be  considaned  as  a  special  oontraetor  and 
not  an  employee  of  the  defendant.  He  worked  for  the  defendant  by  the 
job  and  by  the  hour,  in  casual  employments,  and  was  not  a  regular  employee. 

May  8,  1918,  and  Sept.  11,  1918,  the  Appellate  Division  by 
divided  court  affirmed  awards  to  the  widows  of  two  artisans 
killed  by  falls  while  at  work  upon  smokestacks  of  industrial 
plants:  Litis  v.  Ridey  Lurnher  Co.,  184  App.  Div.  919;  Cum- 
mings  v.  Underwood  Silk  Fabric  Co.,  184  App.  Div.  456. 
Decision  in  the  Litts  case  was  without  opinion,  but  the  Commis- 
sion's ruling  had  been  based  upon  the  following  opinion  by  Com- 
missioner Lyon: 

lilTTS  V.  KiSLET  LUMQIBt  Cc,  S.  D.  R.,  vol.   14,  p.  714,  Bill.,  TOl.  3,  p.   119, 

Jan.  2^   1918. 

Lton,  Commissioner:  The  only  ground  for  any  claim  that  the  deceased 
was  an  independent  contractor  is  that  he  was  to  be  paid  a  certain  lump 
sum  for  his  serrices.  The  testimony  is  that  the  fifty  dollars  was  supposed 
to  be  fair  compensation  for  the  deceased's  woric  at  about  his  usual  wages  for 
such  work.  It  wiU  be  noticed  that  not  only  did  the  employer  furnish  the 
material  with  which  the  painting  was  to  be  done,  but  the  deceased  did  not 
and  was  not  expected  to  himself  employ  any  help,  the  necessary  help  being 
also  furnished  by  the  employer.  I  do  not  think  the  mere  fact  oi  a  lump 
siun  agreement  being  made  instead  of  day's  wages  takes  the  workman  out  of 
the  class  of  an  employee  within  the  meaning  of  the  Compensation  Law.  The 
courts  have  held  that  piece  workers,  even  those  who  take  their  work  to  their 
homes  to  do,  are  still  employees  within  the  meaning  of  the  law,  and  I  do 
not  see  why  this  case  does  not  fairly  come  within  the  reasoning  of  such 
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caaefl.  Whiie  the  dcoeaaed  not  mlreqnaitfy  did  work  of  this  kind  it  is  to 
be  noted  that  he  did  sot  make  a  i^iecial  basineas  of  it,  did  not  adTertite 
himself  as  carzying  on  a  separate  buainess  and  only  seems  to  have  made 
the  bajqgain  in  the  present  ease  on  an  estimated  wage  basis.  I,  therefore, 
advise  that  the  award  he  eonfirmed. 

Decision  in  the  CnnmiingB  case  was  with  majority  opinion  and 
dissenting  opinion  as  follows: 

OuKiiZKos  V.  Undehwood  iSnjL  Fabbic  Co.«  184  App.  Div.  456,  Sept.  11,  1918. 

WoonwABD,  J.:  The  death  of  the  employee  resulted  from  an  accidental 
injury  September  16,  1916,  at  the  plant  where  a  hazardous  empk>yment  was 
carried  on  by  the  employer.  He  was,  therefore,  an,  employee  within  the 
meaning  of  subdivision  4  of  section  3  of  the  Workmen's  Compensation  Law 
(Oonsol.  IiawB,  chap,  67;  Laws  of  1914,  chap.  41),  as  amended  by  chapter 
622  of  the  Laws  of  1916.  {Matter  of  Doee  t.  Mw^le  Lithographic  Co,,  221 
N,  y.  401;  Matter  of  McNaUn  Y.  Diamond  Mills  Paper  Co,,  229  id.  83.) 

In  Baiomon  y.  BmiM  (181  App.  Div.  672;  affd.,  229  N.  Y.  689)  the  injury 
oocnrned  in  a  non-haaardous  employment.    It  is  not,  therefore,  an  authority 


Sinee  the  amendment  of  1916  a  casual  employee  in  the  service  of  an 
eanploy«r  whose  {Hrincipal  business  is  that  of  carrying  on  or  conducting  a 
hasardous  employment,  is  within  the  act.  Under  the  circumstances  of  this 
caa^  the  decedent  was  not  aa  independent  contractor,  but  in  the  ordinary 
employ  of  the  appellant  employer. 

I  aai  not  unmindful  of  the  difficulty  in  readung  correct  decisions  in  the 
phase  of  the  Workmen's  Compensation  Law  here  presented;  but,  after  a 
careful  study  of  the  authorities,  I  am  persuaded  that  both  law  and  justice 
require  an  affirmance  and  I  so  recommend. 

All  eoncurred.  except  Lroir,  J.,  dissenting  in  opinion,  in  which  H.  T.  Kel- 
logg, J.,  concurred. 

Ltok,  J.  (dissenting) :  The  sole  question  presented  by  this  appeal  is 
whether  the  deceased  was  an  employee  of  the  Underwood  Bilk  Fabric  Com- 
pany, Inc.,  or  an  independent  contractor.  He  was  a  mechanic,  and  con- 
ducted  a  small  shop  in  his  bam  known  as  ^*  The  Fixit  Shop,"  in  Cana- 
joharie,  N.  Y.  He  had  there  a  lathe  and  tools,  and  did  same  work  in  his 
shop.  He  also  w^it  about  the  neighborhood  and  fixed  machinery.  The  plant 
of  the  Underwood  Silk  Fabric  Company,  Inc.,  was  directly  across  the  river 
at  Palatine  Bridge,  N.  Y.  This  company  manufactured  silk  gloves  and  silk 
underwear.  The  president  of  the  company,  wishing  a  new  smokestack  erected 
at  tiie  plant,  was  recommended  to  Peter  Cummings  as  a  proper  party  to  do 
the  work.  Mr.  Cummings  came  to  the  plant,  looked  the  work  over  and  said 
he  could  do  it.  He  was  told  to  get  what  help  he  needed;  furnish  the  appli- 
ances; take  down  the  portion  of  the  old  stack;  put  up  the  new  one,  and 
when  his  work  was  done,  present  his  bill  and  it  would  be  paid.  Cummings 
was  to  furnish  what  help  he  might  need  in  addition  to  two  men  who  were 
assigned  to  the  work  by  the  company.  Cummings  obtained  the  ropes  and 
other  necessary  tackle  for  the  work  about  the  town.  After  his  death  the 
company    returned   them  —  hearing   where   he   had    borrowed   them   of   the 
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expressman  who  carried  them.  Cummings  had  entire  charge  of  the  work. 
He  alone  directed  the  doing  of  the  work.  He  controlled  the  mode  and  man- 
ner of  doing  it.  The  men  took  orders  from  him.  They  worked  about  five 
hours  Friday  and  were  stopped  by  the  rain.  They  worked  five  hours  Sat- 
urday, and  on  the  way  to  dinner  one  of  the  men  asked  where  they  should 
get  their  pay.  Cummings  said  to  present  their  time  to  the  company.  They 
worked  until  four  o'clock  when  the  accident  happened  by  reason  of  the  slip- 
ping of  the  hook  which  Cummings  thought  would  hold.  Cummings'  heirs 
presented  his  time  to  the  company  for  ten  hours,  at  fifty  cents  per  hour,  and 
were  paid.  Cummings  had  a  small  book  in  which  he  entered  the  hours  he 
had  worked  for  yarious  parties.  He  charged  different  prices  per  hour. 
March,  1917,  the  Commission  made  its  award  to  the  widow  of  Peter  Cum- 
mings on  the  basis  of  Matter  of  Rheimoald  v.  Builders*  Brick  d  Supply  Co. 
(168  App.  Div.  425). 

We  think  that  the  finding  that  the  deceased  was  an  employee  of  the 
Underwood  Silk  Fabric  Company,  Inc.,  was  erroneoiis. 

Miss  Emma  Cummings  testified  that  she  did  not  of  her  own  knowledge 
know  under  what  arrangements  Cummings  was  putting  up  his  smc^estack. 

Homer  Fusmer  testified :  "  *  *  *  Q.  Who  did  you  take  orders  from 
while  on  the  job?  A.  Mr.  Cummings;  Mr.  Underwood  gave  some  orders 
around  there.  Q.  What  did  Mr.  Underwood  tell  you  to  do?  A.  Different 
things,  while  putting  the  stack  together.  I  cannot  just  remember  what  the 
exact  orders  were.  Q.  Who  did  you  consider  in  charge  of  the  work?  A.  Mr. 
Cummings.  Q.  Who  was  telling  how  to  do  the  work?  A.  Mr.  Cummings, 
naturally,  because  he  was  the  mechanic  on  the  job.  Q.  Bid  you  say  anything 
to  Mr.  Cummings  with  reference  to  whether  the  hook  would  slip  off  from 
the  stack,  and  call  his  attention  to  that?  A.  Yes,  sir.  Q.  What  waa  there 
to  that?  A.  I  told  him  I  thought  the  hook  would  slip  off  from  the  bottom 
of  the  stack.  Q.  What  did  he  say)  A.  He  said  he  thought  it  was  safe.  Q.  Did 
anyone  else  tell  him  that,  that  you  know  of?  A.  I  think  somebody  else  said 
something  about  it.    Q.  He  said  he  thought  it  was  safe?    A  Yes,  sir." 

Webster  Bierman  testified  r  "  *  *  *  Q.  Did  you  take  orders  on  the  job- 
from  anyone  connected  with  the  Underwood  Company?  A.  No,  sir.  Q.  Who 
did  you  take  orders  from?  A.  Mr.  Cummings.  Q.  He  was  in  sole  charge  of 
the  work?  A.  Yes,  sir.  -  Q.  He  conducted  the  method  of  putting  up  the 
stack?  A.  Yes,  sir.  *  *  *  Q.  Did  you  ever  see  Mr.  Underwood  giving 
directions  as  to  how  to  raise  the  stack,  or  anyone  connected  with  the  com- 
pany, as  to  how  to  raise  it,  while  you  were  on  the  job?   A.  No,  sir." 

Henry  Underwood  testified :  *****  Q.  What  arrangements  did  you 
make?  A.  *  *  *  Mr.  Cairns  saw  Mr.  Cummings  and  sent  him  over  to 
me.  I  took  Mr.  Cummings  out  and  showed  him  what  I  wanted  done  and 
asked  him  if  he  could  do  it,  as  I  had  to  go  to  Buffalo  and  couldn't  do  any- 
thing on  it  myself.  I  did  not  want  to  do  it.  He  said  he  could;  would  put 
the  stack  up  and  make  a  good  job  of  it.  I  told  him,  all  right;  to  do  it  and 
when  he  got  through  to  present  his  bill  to  us  when  it  was  finished  and  we 
would  pay  the  bill.  Mr.  Cummings  also  was  to  hire  what  men  he  needed 
to  help  him  and  he  did  so.  *  *  *  Q.  All  the  men  that  had  anything  to 
do  with  the  raising  of  that  smokestack  were  under  Mr.  Cummings'  direction? 
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A.  Absolutely.  Q.  You  did  not  furnish  the  appliances?  A.  No,  sir.  •  ♦  ♦ 
Vj.  It  wasn't  the  understanding  between  you  that  he  keep  a  record  of  the  time 
and  base  his  charges  on  the  time?  A.  None  at  all.  No  arrangement  was 
made  with  regard  to  whether  he  should  be  paid  by  the  hour  or  the  amount. 
Practically  the  exact  words  to  Mr.  Cummings  from  me  were  '  Mr.  Cummings, 
Tou  put  the  stock  in  place;  hire  whatever  help  you  need,  present  as  reasonable 
a  bill  as  poasible  when  the  job  is  finished  and  we  will  pay  the  bill.' " 

In  Matter  of  Bar  gey  v.  Ua^saro  Macaroni  Co.  (218  N.  Y.  410)  it  was  held 
that  the  deceased,  who  was  a  carpenter  engaged  in  putting  a  partition  on  the 
first  floor  of  the  building,  the  second  and  third  floors  of  which  the  corpora- 
tion occupied  as  its  factory,  was  not  an  employee  of  the  corporation  within 
the  meaning  of  the  law.  In  Matter  of  Rheinwald  ▼.  Builders*  Brick  d  Supply 
Co.  {supra)  the  Commission  by  a  divided  court  held  Rheinwald  was  an 
independent  contractor  and  refused  compensation.  It  then  certified  to  the 
court  this  question:  "In  view  of  the  evidence  in  this  case,  was  Rheinwald 
an  employee  within  the  meaning  of  the  Workmen's  CompensaticMi  LawT " 
By  a  divided  court  it  was  held  that  he  was  an  employee,  and  the  claim  was 
remanded  to  the  Commission  to  award  compensation.  Upon  appeal  from  such 
award  it  was  reversed  and  the  claim  dismissed.  (174  App.  Div.  0d5.) 
Upon  appeal  the  order  was  affirmed,  the  court  holding  that  Rheinwald  was 
an  independent  contractor.  (223  N.  Y.  572.)  In  Matter  of  McNally  v. 
Diamond  Mills  Paper  Co.  (223  N.  Y.  83)  the  claimant  agreed  to  move  the 
engine  from  the  depot  to  the  plant  for  a  lump  sum.  The  manufacturer 
agreed  to  furnish  an  engineer  to  superintend  the  installation.  The  court 
said :  **  That  he  was  a  contractor  while  engaged  in  transporting  the  engine 
from  the  railroad  to  the  mill  may  be  conceded.  But  when  that  contract  had 
been  performed,  he  assumed  a  new  relation.  He  was  then  employed  by  the 
day  to  work  as  a  laborer  with  others.  He  was  not  in  control  of  the  job;  he 
had  no  power  of  superintendence  or  direction;  he  had  no  other  rank  than 
the  regular  employees  of  the  mill  who  were  with  him;  he  took  his  orders 
from  the  engineer  whom  the  mill  had  placed  in  charge.  In  this  situation, 
the  distinctive  tokens  of  the  independent  contractor  are  lacking.  The  claim- 
ant for  the  purposes  of  this  job  was  an  employee,  and  nothing  more." 

I  think  it  must  be  held  that  Cummings  was  an  independent  contractor  and 
not  an  employee.  I  do  not  think  that  an  independent  contractor,  by  the 
amendment  of  1916  to  the  definition  of  an  employee,  is  entitled  to  compen- 
sation even  though  the  employer  was  engaged  in  a  hazardous  employment. 
The  cases  cited  by  the  prevailing  opinion  of  Matter  of  Dose  v.  Mochle 
Lithographic  Co.  (221  N.  Y.  401)  and  Matter  of  McNally  v.  Diamond  Mills 
Paper  Co.  (223  id.  83)  were  not  cases  of  an  independent  contractor,  but  one 
of  employees. 

The  award  should  be  reversed  and  the  claim  dismissed.  H.  T.  KellogO)  J., 
concurred. 

Award  affirmed. 

Upon  forthep  appeal  in  the  Litts  case,  the  Court  of  Appeals 
reversed  the  Appellate  Division's  order  and  dismissed  the  claim 
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with  opinion  holding  Litts  to  have  been  an  independent  eon- 
tractor.  Of  the  definition  of  "  employee  *'  in  Workmen's  Com- 
pensation Law,  §  3,  subd.  4,  it  said: 

ThiB  definition  is  not  inimical  to  and  does  not  disturb  tlie  distinctioBS 
established  in  the  oommon  law  between  a  servant  or  employee  and  aa  inde- 
pendent contractor.  The  rules  which  demarcated  the  relation  of  majster  and 
servant  from  that  of  employer  and  independent  contractor  are  operative  in 
the  consideration  of  claims  made  under  the  act.  From  the  definitions  and 
language  of  the  act  it  is  manifest  that  it  deals  with  employers  and  employees, 
and  an  independent  contractor  is  not  within  its  protection. 

The  opinion  in  full  is  as  follows: 

LiTTB  V.  RrsLEY  LuMBEB  Co.,  224  N.  Y.  321,  Oct.  29,  1918. 

Collin,  J.:  The  state  industrial  commission  decided  that  Burt  Litts  died 
from  injuries  received  as  an  employee  of  the  Risley  Lumber  Company  while 
in  the  course  of  his  employment,  imder  conditions  making  the  Workmen's 
Compensation  Law  (Cons.  Laws,  ch.  67),  applicable.  They,  therefore,  made 
an  award  of  compensation  to  the  claimants,  which  the  Appellate  Division 
affirmed  by  a  decision  not  unanimous.  The  evidence,  however,  is  not  con- 
flicting. We  are  to  determine  whether  or  not  it  tends  to  sustain  the  finding 
that  Litts  was  when  injured  an  employee  of  the  company  within  the  intend- 
ment of  the  act. 

Three  high  smokestacks  were  a  part  of  the  industrial  plant  of  the  company 
at  Rock  Kift,  New  York.  In  the  spring  of  1917  Litts  agreed  with  the  com- 
pany that  he  would  paint  the  stacks  for  the  sum  of  fifty  dollars.  Litts  was 
to  furnish  the  ropes,  tackle,  scaffolding  and  implements.  The  company  was 
to  supply  the  paint  and  pay  the  wages  of  a  man  to  help  Litts.  On  August 
21,  1917,  the  company  wrote  to  Litts,  who  had  not  then  paintfid  the  stacks, 
as  follows: 

"  Walton,  N".  Y.,  August  21,  1917. 

"Mr.  Best  Litts,  Headbum,  N.  Y.: 

"  Deab  Snt. —  When  do  you  expect  to  be  able  to  paint  the  stacks  tiiat  «« 
talked  to  you  about  this  spring?  This  ought  to  be  done  before  the  ovens  and 
the  boilers  are  fired  up.  Yours  truly, 

H.  C.  McKENZIE,  Treos." 

On  or  about  the  twenty-eighth  day  of  August,  1917,  Litts  appeared  at  the 
plant  of  the  company  with  the  articles  furnished  by  him  necessary  for 
painting  the  stacks.  He  said  to  Bailey,  the  foreman  of  the  company: 
"  Bailey,  I  don't  know  who  I  can  get.  Can  you  furnish  me  a  helper  for  a 
little  while? "  Bailey  sent  to  him  McGraw  who  was  a  day  laborer  employed 
by  and  on  the  payroll  of  the  company.  Litts  said  he  would  do.  McGrraw 
by  means  of  a  rope  helped  to  pull  Litts  up  aside  the  slacks  and  hold  him 
when  he  wanted  to  stop.     On  the  thirty-first  day  of  August,  Litts,  because 
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of  tlie  breaking  of  the  rope,  fell  and  was  so  injured  that  he  died.  On  August 
(birtieth,  Litts,  being  nnable  to  work  on  the  stadc  because  of  rain,  told  the 
foreman  he  was  going  home.  The  foreman  gave  him  inside  painting  to  do 
which  was  kept  accomit  of  separately  from  that  of  painting  the  stacks. 

The  act  contains  this  definition :  "  *  Employee '  means  a  person  engaged 
in  one  of  the  occupations  enumerated  in  section  two  or  who  is  in  the  service 
of  an  employer  whose  principal  business  is  that  of  carrying  on  or  conducting 
a  hazardous  employment  upon  the  premises  or  at  the  plant,  or  in  the  course 
of  his  employment  away  from  the  plant  of  his  employer;  and  shall  not 
include  farm  laborers  or  domestic  servants."  (Section  3,  subdivision  4.) 
This  definition  is  not  inimical  to  and  does  not  disturb  the  distinctions  estab- 
lisiied  in  the  common  law  between  a  servant  or  employee  and  an  independent 
cotitraetor.  The  rules  which  demarcated  the  relation  of  master  and  servant 
from  that  of  employer  and  independent  contractor  are  operative  in  the  eon- 
sideratirai  of  claims  made  under  the  act.  From  the  definitions  and  language 
of  the  act  it  is  manifest  that  it  deals  with  employers  and  employees,  and  an 
independent  contractor  is  not  within  its  protection. 

In  the  instant  case  Litts  was  an  independent  contractor.    He  agreed  to  do 
a  opecific  piece  of  work  for  the  company.    In  doing  it  he  had  abeolnte  control 
of  himself  and  his  helper.    He  was  independent  as  to  when,  within  a  reason- 
able time   after  the  agreement  was  made  between  him   and  the  company 
and  as  to  where  he  shooM  eonmenoe  the  work.    He  was  free  to  proceed  in 
the  ezeention  oi.  it  entirely  in  aocordance  with  his  own  ideas.    He  was  not 
to  any  extent  subject  to  the  directions  of  the  company  in  respect  of  the 
method,  means  or  procedure  in  the  accmplishment.     He  was  not  subject  to 
a  discharge  by  the  company  because  he  did  the  painting  in  one  way  rather 
than  in  another.     Thoee  faets,  considered  by  themselves,  would  constitute 
bun  an  independent  ecmtraetor.    In  the  relation  of  employer  and  employee 
the  employer  has  control  and  direction  not  only  of  the  work  or  perform- 
ance and  its  result,  but  of  its  details  and  method  and  may  discharge  the 
enployee  disobeyiBg  such  control  and  direction.     {JJppm0on  v.  Ciiy  of  New 
Towik,  165  N.  ¥.  222,  232;  Beanmer  v.  We6d,  101  N.  Y.  377 ;  McCotUgtm  v. 
Pemma,  JZL  R.  Oo.^  214  Penn.  St  229;  Lmnehan  v.  BoUm8,  137  Mass.  123; 
Betmett  t.  Truehody,  66  Cal.  609;  ZeiHow  v.  Smocky  117  K.  E.  Rep.  666 
llndxana  Supreme  Court,  November,  1017];  Holhrooh  v.  Olympia  Hotel  Co., 
200  JGch.  507;  Fidelity  d  Depont  Co.  ▼.  Brush,  168  Pae.  R^.  890  [Califor- 
nia Supreme  Court,  November,  1017] ;   Thomp$on  v.  Tu7i««,  90  Conn.  444; 
Mettmer  v.  BeU  d  Coggeshall  Co,,  133  Ky.  19.)     Moreover,  the  agreement  to 
paint  the  three  stacks  for  the  specified  sum  of  fifty  dollars  is  indicative, 
tkrough  not  cottciusive,  that  Litts  became  an  independent  contractor. 

The  fact  that  during  the  progress  of  the  work  the  company  told  Litts  to  do 
eertaai  aets  which  were  essential  to  the  performance  of  the  agreement,  that 
ii,  to  scrape  off  and  paint  well  the  rusty  spots,  is  not  inconsistent  with  his 
ststos  or  relation  as  an  independent  contractor.  The  relation  permitted  the 
eoumny  to  exercise  the  degree  of  control  essential  to  secure  the  fulfillment 
•f  flhe  eamtrmet  mud.  which  did  not  deprive  Lttts  of  the  right  and  opportunity 
t»  (b  the  painting  in  the  way  he  wished.     (UppingUm  v.  City  of  Vw>  York, 
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166  N.  Y.  222;  Boyd  v.  Chicago  d  N.  W.  Ry.  Co.,  217  111.  332;  Oarleion  v. 
Foundry  d  Machine  Products  Co.,  165  N.  W.  Rep.  816  [Michigan  Supreme 
Court,  December,  1917].) 

The  fact  that  the  company  furnished  the  paint  and  the  helper  does  not 
conflict  with  the  evidence  here  that  Litts  was  independent  of  and  uncon- 
trolled by  the  company  in  the  mode  and  means  of  doing  the  work.  Litts  was 
free  to  apply  the  paint  as  he  chose.  The  helper  was  subject  to  his  orders 
alone.  The  power  was  his  throughout  the  performance  of  the  job  to  deter- 
mine and  direct  the  particular  manner  in  which  the  paint  and  the  appliances 
should  be  used  and  the  acts  of  the  helper.  (Perham  v.  Afnerican  Roofing 
Company,  193  Mich.  221;  Miller  v.  Minn,  d  N.  W.  Ry.  Co.,  76  Iowa  665.) 

The  order  should  be  reversed  and  the  determination  of  the  state  industrial 
commission  annulled,  and  claim  dismissed,  with  costs  against  the  state 
industrial  commission  in  this  court  and  in  the  Appellate  Division. 

HiscocK,  Ch.  J.,  Chase,  Cuddeback,  Hooan,  MoLauohlin  and  CsAiaSf  JJ., 
concur. 

Order  reversed,  etc. 

The  Appellate  Division  reheard  the  Cummings  case  and  upon 
authority  of  the  Court  of  Appeals  decision  in  the  Litts  case, 
reversed  the  award  to  Mrs.  Cummings,  January  14,  1919. 

November  22,  1918,  the  Appellate  Division,  upon  authority 
of  the  decision  of  the  Court  of  Appeals  in  the  Litts  case,  reversed 
an  award  to  a  junk  gatherer  injured  while  doing  for  a  specified 
sum  a  special  job  of  breaking  up  a  balance  wheel  for  a  junk 
dealer:  Levine  v.  Gold's  Sons,  S.  D.  R.,  vol.  14,  p.  691,  Bui., 
vol.  3,  p.  78,  Nov.  15,  1&17;  186  App.  Div.  932,  Nov.  22,  1918. 

A  piece-worker  upon  coats  worked  at  his  own  home  and 
employed  and  directed  help;  the  Commission  awarded  him  com- 
pensation for  infection  due  to  prick  of  a  needle;  upon  appeal, 
the  insurance  carrier  could  not  persuade  the  courts  to  distinguish 
his  case  from  Piocca  v.  Dillon,  S.  D.  E.,  vol.  7,  p.  399,  Feb.  1, 
1916;  175  App.  Div.  957,  Nov.  15,  1916,  and  to  declare  him  an 
independent  contractor;  the  award  was  aflSrmed  without  opinion: 
Liberatore  v.  Friedman,  Case  No.  60592,  Feb.  8,  1918;  185  App. 
Div.  900,  July  2,  1918;  224  N.  T.  Rep.  710,  Nov.  26,  1918. 

A  junk  dealer's  employee  was  cutting  iron  from  a  bridge;  the 
bridge  broke  down,  injuring  him  fatally;  the  Commission 
awarded  death  benefits;  upon  appeal,  the  carrier  attempted  to 
prove  that  he  was  an  independent  contractor;  the  Appellate  Divi- 
sion,  however,    affirmed   the    award   unanimously   and   without 
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opinion:     White  v.  Berkman,  Death  Case,  No.  A-606,  April  19, 

J918;  186  App,  Div.  926,  Nov.  13,  1918. 

A  workman  was  removing  the  awnings  from  fourteen  apart- 
ment houses  owned  by  a  company.  He  was  a  piece-worker  at 
ten  cents  per  avsming.  In  the  course  of  the  task  he  fell,  break- 
ing his  arm  and  otherwise  injuring  himself.  The  Commission 
awarded  compensation  to  him  as  a  claimant  against  the  company. 
Upon  appeal  the  company  argued  that  he  was  not  its  employee 
but  was  either  an  independent  contractor  himself  or  was  in  thc^ 
employ  of  an  independent  contractor  with  whom  it  had  had  deal- 
ings and  who  had  sent  him  to  it.  The  Appellate  Division 
affirmed  the  award  upon  evidence  set  forth  in  the  following 
opinion : 

AsBOUovrrrz  v.  Hudson  View  Consteuctign  Co.,  188  App.  Div.  366,  June 

30,  1019. 

LiTON,  J.:  The  decision  of  this  appeal  depends  upon  whether  the  claimant 
was  an  employee  of  the  Hudson  View  Construction  Company,  or  an 
independent  contractor. 

The  construction  company  was  the  owner  and  engaged  in  the  maintenance 
and  care  of  apartment  houses  in  the  city  of  New  York,  one  of  which  was  at 
884  Kirerside  drive.  On  such  apartment  houses  were  several  thousand  awn- 
ings which  were  put  up  and  taken  down  each  year.  On  September  23,  1918, 
while  the  claimant  was  engaged  in  taking  down  an  awning  at  884  Riverside 
drive,  he  lost  his  balance  and  fell  from  the  third  story  to  the  ground,  and 
sustained  injuries  which  disabled  him  from  working  from  that  date  to 
Uecember  2,  1918,.  at  which  time  he  was  still  disabled.  The  State  Industrial 
Commission  awarded  him  compensation  for  ten  weeks  at  the  rate  of  fifteen 
dollars  per  week,  and  continued  the  claim  for  further  hearing.  From  such 
award  this  appeal  has  been  taken. 

Krom  April,  1918,  the  claimant  had  been  employed  by  Benjamin  Feinberg, 

a  manufacturer  of  window  Guides  and  awnings,  as  an  awning  hanger  and 

remover,  working  by  the  day,  and  a  greater  part  of  the  time  at  piece  work. 

in  September,  1918,  Feinberg  at  the  office  of  the  construction  company  had 

a  conversation  in  which  it  was  stated  to  him  that  the  construction  company 

wanted  all  the  awnings  removed  from  its  apartment  houses,  and  asked  him 

if  he  could  send  the  same  man  who  took  them  off  before.    Feinberg  said  he 

did  not  know  where  the  man  was,  but  that  he  had  a  good  man  whom  he 

could  recommend  who  would  take  the  awnings  down  and  charge  them  ten 

cents  an  awning,  because  that  is  what  he  paid  him.    Feinberg  told  claimant 

of  the  conversation  and  sent  him  to  the  construction  company,  telling  him  to 

go  and  look  at  the  job  and  see  if  h<^  wanted  to  take  it  on  himself.    He  went  to 

the  construction  company  and  said  to  them  that  he  was  the  man  whom 

Weinberg  had  sent  about  the  awnings,  and  Mr.  Friedman,  the  representative 

of  the  construction  company,  told  him  to  go  ahead,  and  for  each  awning  he 
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removed  he  got  ten.  cents.  He  was  told  what  houAe  to  work  on.  Claimaiit 
had  pliers  with  him  and  went  to  work,  and  the  eighth  day  the  accident  hap- 
pened. He  was  taken  to  the  hospital.  He  said  no  one  came  to  see  him  and 
he  did  not  know  who  was  responsible;  and  he  called  up  Feinberg  to  ask  him 
whom  he  worked  for  and  Feinberg  told  him  he  was  working  for  Friedman. 
The  claimant  testified  he  had  worked  for  other  people  on  the  same  terms, 
and  after  he  had  finished  working  for  Friedman,  he  would  have  gone  back  to 
Feinberg  to  find  whether  he  had  any  work  for  him.  The  claimant  had  ncTer 
worked  for  the  construction  company  before.  He  could  work  audi  hours  as 
he  pleased.  The  construction  company  simply  designated  the  houses  where 
he  was  to  take  down  awnings,  and  retained  the  right  to  discharge  him  in 
cajse  he  did  not  do  his  work  properly.  The  claimant  was  not  the  reg^ar 
employee  of  any  person,  but  worked  for  any  one  needing  his  servicea.  The 
claimant  testified:  "  I  couldn't  go  and  get  anybody  to  pot  on  the  job,  bec&ose 
Mr.  Freidman  wouldn't  have  let  me.  He  could  have  discharged  me  any  time 
he  wanted  to." 

From  the  evidence  in  the  case  the  Commission  could  find  that  the  Hudson 
View  Construction  Company  retained  the  control  and  direction  of  iJnA  diRtjiilw 
and  method  of  performing  the  work,  and  could  discharge  the  claimant  if  he 
disobeyed  its  orders. 

The  Commission  having  found  that  the  constmction  company  w^as  the 
employer  and  there  being  evidence  to  support  such  findings  the  award  Bhonld 
be  affirmed. 

All  concurred,  except  Cochrane,  J.,  dissenting.    Award  aflSrmed. 

The  Court  of  Appeals  affirmed  the  Appellate  Division's  ordeT 
in  the  Abromowitz  case  without  opinion,  January  20,  1920. 


D.    HAZABDOXrS  laffPLOTMENTS 

Opinions  and  decisions  interpretative  of  the  various  gronps  of 
Workmen's  Compensation  Law,  §  2,  prior  to  June  1,  1918,  have 
been  presented  in  Bulletin  No.  81,  pages  102-110,  262-266,  and 
Bulletin  No.  87,  Part  1,  pages  57-87.  Opinions  since  June  1, 
1918,  are  presented  here. 

Group  8.  Admiralty  and  maritime  jurisdiction. —  The  topic 
is  presented  below,  pages  243-259.  The  clause,  '^  other  than 
vessels  of  other  states  or  coimtries  used  in  interstate  or  foreign 
conmierce,  when  operated  or  repaired  by  the  company,"  has  been 
applied  to  the  exclusion  of  awards  in  Charlton  v.  UiltovrDodge 
Trans.  Co.,  Bulletin  87,  pages  304^307,  and  Patterson  v.  Lehigh 
Valley  Trams.  Co.,  S.  D.  R.,  vol.  19,  p.  453,  Feb.  14,  1919. 

Group  10.  Longshore  work. —  An  employee  hired  for  his  skill 
in  supervising  the  stowing  of  goods  upon  a  vessel  was  accidentally 
hurt  while  on  the  dock.  Commissioner  Lyon  held  the  case  to  come 
within  group  10  and  not  within  group  8 :  Newham  v.  Ame  dc  Co., 
S.  D.  R.,  vol.  21,  p.  441,  Nov.  11,  1919.  Compare  Edwardsen  v. 
Jarvis  Lighterage  Co.,  Bulletin  81,  page  262. 

Group  14.  Logging. —  A  farm  laborer  engaged  in  logging  is 
not  covered  by  this  group:  Brockett  v.  Mietz,  184  App.  Div, 
342,  July  2,  1918.  Full  text  of  the  opinion  appears  below, 
page  148. 

Group  16.  Upholstering. —  Taking  up  an  old  carpet  and  put- 
ting down  a  new  one  is  not  upholstering.  The  Appellate  Divi- 
sion has  so  held,  reversing  an  award  of  the  Commission,  with 
opinion  as  follows: 

Straoeb  v.  Stebn  Bbos.,  184  App.  Div.  700,  Nov.  13,  1918. 

WooDWABD,  J.:  The  claimant,  in  presenting  his  claim  for  compensation, 
gave  Mb  occupation  at  that  of  a  carx>et-la7er.  The  employer's  first  report  of 
the  injury  gave  the  same  answer  to  the  question  as  to  the  nature  of  claim- 
ant's work,  and  no  one  disputes  these  declarations.  Indeed,  the  award  is 
based  upon  the  fact  that  while  the  claimant  was  engaged  on  Jime  7,  1017, 
in  laying  a  carpet  in  the  Democratic  Club  at  617  Fifth  avenue.  New  York, 
lie  dropped  his  knee  upon  a  tack,  receiving  an  injury  resulting  in  subsequent 
infeetion  of  his  limb.    The  State  Industrial  C!onimiB8ion  has  made  an  award 
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upon  the  strength  of  teatimony  by  a  member  of  a  labor  uniom  that  a  carpet- 
layer  is  an  upholsterer  within  some  of  the  provisions  of  a  labor  organisa- 
tion, holding  that  the  injury  comes  within  the  limits  of  group  16  of  section  2. 
This  group  of  the  Workmen's  Compensation  Law  is:  "Manufacture  of 
furniture,  interior  woodwork,  organs,  pianos,  piano  actions,  canoes,  small 
boats,  cofiln«,  wicker  and  rattan  ware,  uphoUtering ;  manufacture  of  mat- 
tresses or  bed  springs/'  (Consol.  iLaws,  chap.  67  [Laws  of  1014,  chap.  41], 
i  2,  group  16,  as  amd.  by  Laws  of  1916,  chap.  622.) 

It  is  entirely  obvious  that  ''upholstering,"  as  used  here,  is  in  its  manu- 
facturing sense,  a  branch  of  lounge  and  parlor  chair  manufacturing,  or  a 
similar  line  of  work  in  connection  with  the  permanent  decoration  of  houses; 
and  no  rule  of  construction  can  justify  extending  the  word  ''upholstering" 
to  cover  the  mere  laying  of  a  carpet.  "Upholster"  is  defined  l^  Webster: 
**  To  furnish  ( rooms,  carriages^  bedsteads,  chairs,  etc. )  with  hangings,  cover- 
ings, cushions,  etc.;  to  adorn  with  furnishings  in  cloth,  velvet,  silk,  etc.,  as 
to  upholster  a  couch;  to  upholster  a  room  with  curtains."  The  same 
authority  defines  upholsterer  as  ''one  who  provides  hangings,  coverings, 
cushions,  curtains  and  the  like;  one  who  upholsters."  We  are  required  to 
give  to  words  in  a  statute  their  ordinary  and  obvious  meaning.  The  Work- 
men's CcHnpensation  Law  is  no  exception  to  this  rule,  when  cases  reach  this 
court.  We  may  take  judicial  notice,  in  the  absence  of  legislative  enactment, 
that  the  mere  laying  of  a  carpet  is  not  a  hazardous  occupation;  it  is  not 
within  the  spirit  of  the  law.  The  group  in  which  we  find  upholstering  is  a 
manufacturing  group;  is  a  group  in  which  machinery  and  tools  and  manu- 
facturing  conditions  exist;  and  the  word  should  be  given  the  construction 
which  its  association  in  the  statute  suggests,  even  though  it  might  have  a 
broader  meaning  under  exceptional  circumstances.  This  is  specially  true 
when  the  word  does  not  come  within  any  of  the  definitions,  fairly  understood, 
given  by  the  standard  lexicographers.  The  Legislature  has,  with  reasonable 
clearness,  extended  the  original  scope  of  the  act,  but  it  has  not  yet  made 
the  laying  of  carpets  a  so^alled  hazardous  occupation. 

The  award  should  be  reversed  and  the  claim  dismissed.  AH  concurred, 
except  John  M.  Kjelloog,  P.  J.,  and  Cochbanb,  J.,  dissenting.  Award 
reversed  and  claim  dismissed. 

Group  22.  (1)  Operation  of  elevators. —  Children  operating 
elevators  in  violation  of  the  Labor  Law  are  within  the  Workmen's 
Compensation  Law's  coverage:  Bohilotto  v.  Bartholdi  Realty 
Co.,  104  Misc.  419,  Sept.,  1918.     Text  of  the  opinion  in  this 

case  is  given  below,  page  161. 

(2)  Heating  and  lighting. —  Incidental  heating  of  a  saloon  by 
a  self -regulating  boiler  is  not  within  this  group's  coverage:  Her- 
numn  v.  Wolff,  S.  D.  E.,  vol.  18,  p.  609,  BuL,  vol.  4,  p.  8v>^ 
Dec.  28,  1918. 

Group  23.  Manufacture  of  metal  wa/res. —  A  hardware 
merchant  who  puts  together  coffee  mills,  lawn  mowers,  etc,  that 
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come  to  bim  in  knockdown  shape  is  not  on  that  account  engaged 
in  the  manufacture  of  them.  Commissioner  Lyon  is  of  such 
opinion  in  Rosenberg  v.  OoJdenblum  &  Co.,  S.  D.  R,  vol.  20, 
p.  469,  Aug.  2,  1919. 

Group  25.  (1)  Storing  or  handling  of  explosives. —  This 
group  does  not  cover  shooting  galleries:  Lingner  v.  McGrath, 
S.  D.  R,  vol.  17,  p.  573,  Bui.,  toI.  3,  p.  216,  May  29,  1918; 
187  App.  Div.  911,  Jan.  8,  1919. 

(2)  Storing  or  transporting  ice. —  This  group  does  not  cover 
harvesting  of  ice  for  use  upon  a  farm;  the  Appellate  Division, 
Third  Department,  has  so  held,  very  briefly,  in  an  action  for 
damages,  the  opinion  of  which  deals  in  the  main  with  the  ques- 
tion of  contributory  n^ligence:  Mullen  v.  Little,  186  App.  Div. 
169,  Jan.  8,  1919. 

Group  28.  Marviifacticre  of  drugs. —  A  retail  druggist  whose 
employee  makes  glycerite  of  tannin,  a  simple  procees  of  heating 
glycerine  and  stirring  in  tannin,  a  powder,  is  not  engaged  in  the 
manufacture  of  drugs.  The  Appellate  Division  has  unanimously 
80  held  in  reversing  an  award  and  dismissing  a  claim  with  opin- 
ion, as  follows: 

FsEESS  V.  Kleinatt,  App.  Div.  ,  Dec.  29,  1919. 

WooD^VTABD,  J.:  The  employee's  first  notice  of  claim,  answering  the  ques- 
tion, ''How  did  accident  happen?"  says:  "While  making  a  pharmaceutical 
preparation  I  tried  to  raise  window  to  let  fumes  escape.  My  hand  slipped  and 
crashed  agftinst  the  pane  which  was  cracked  cutting  my  right  index  finger.'* 
This  was  followed  by  an  infection,  resulting,  no  doubt,  in  the  injury  for  which 
compensation  has  been  awarded. 

The  evidcmce  in  the  case  shows  that  the  claimant  was  employed  in  a  retail 
drug  store  at  941  Park  avenue,  New  York;  that  he  had  just  completed  the 
compounding;  of  a  simple  throat  remedy  known  as  glycerite  of  tannin,  to  be 
dispensed  to  the  patrons  of  the  store,  and  that  in  opening  a  window  to  let 
the  fumes  pass  away  the  injury  was  done.  The  question,  upon  the  merits,  is 
whether  this  retail  drug  business  was  within  the  provisions  of  the  statute; 
whether  it  was  among  the  hazardous  occupations.  The  claimant,  who  ap- 
pears to  have  been  an  honest  man,  was  induced  to  testify  generally  that  the 
compound  which  he  had  just  prepared  was  for  sale  to  the  customers  of 
the  store,  and  that  other  druggists  might  have  purchased  the  same,  but  he 
fiaid  he  knew  of  no  oth^r  druggist  doing  so.  Of  course  this  testimony  showed 
nothing  more  than  that  the  compound  was  made  for  sale  to  the  public,  to  the 
customers  of  the  store,  and  it  would  not  have  been  refused  to  a  druggist  who 
liappened  to  come  in  and  offer  to  purchase  the  same,  but  it  certainly  did  not 
tend  to  change  the  character  of  an  ordinary  drug  store  to  that  of  a  wholesale 
miiitifacturing  druggist,  such  as  is  contemplated  by  group  28  of  section  2 
of  the  Workmen's  Compensation  Law. 
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Group  25  includes,  ''manufacture  of  ammonia,  petroleum,  petroleum  pro- 
ducts, celluloid,  pyroxylin  or  the  compounds  of  pyroxylin  or  pyroxylin  plastics, 
gases,  charcoal  or  artificial  ice,  and  the  manufacturing,  storing  or  handling  of 
explosives  and  dangerous  chemicals,  corrosive  acids  or  salts,  gasoline^  petro- 
leum,  gunpowder  or  ammunition;  laboratories;  ice  harvesting,  ice  storage  and 
ice  distribution,"  all  clearly  contemplating  wholesale  transactions,  and  then 
group  28  follows  with  ''manufacture  of  drugs  and  chemicals,  not  specified 
in  group  twenty-five,  medicines,  dyes,  extracts,  pharmaceutical  or  toilet  prep- 
arations, soaps,  candles,  perfumes,  non-corrosive  acids  or  chemical  prepara- 
tions, fertilizers,  including  garbage  or  sewage  disposal  plants;  disinfecting; 
shoe  blacking  or  polish.''  When  we  contemplate  these  provisions,  in  connec- 
tion with  the  policy  of  the  Constitution  (Art.  1,  section  19)  that  the  sums 
paid  on  account  of  injuries  "  shall  be  held  to  be  a  proper  charge  in  the  cost 
of  operating  the  business  of  the  employer,"  it  must  be  entirely  evident  that 
this  claim  does  not  come  within  the  letter  or  the  spirit  of  the  act.  The 
purpose  of  the  Workmen's  Compensation  Law  is  the  regulation  of  industrial 
occupations  involving  special  hazards,  and  does  not  reach  to  a  mere  incidental 
compounding  of  simple  ingredients,  involving  no  more  of  danger  than  the 
mixing  of  a  salad  dressing,  for  the  purpose  of  meeting  the  demands  for 
a  throat  remedy  at  a  local  retail  drug  store.  This  simple  throat  remedy,  one 
of  the  most  incidental  of  the  matters  passing  in  a  local  drug  store,  could 
not  bear  the  expense  of  an  accident  of  the  character  here  involved.  The 
entire  sales  of  the  remedy,  in  all  probability,  would  not  cover  the  allowance 
which  has  been  made  to  the  claimant,  and  the  Workmen^s  Compensation  Law 
is  entirely  perverted  by  the  construction  thus  sought  to  be  imposed  upon  it. 

An  employee,  as  defined  in  the  statute  ( section  3,  subdiv.  4 )  "  means  a 
person  engaged  in  one  of  the  occupations  enumerated  in  section  two  or  who 
is  in  the  service  of  an  employer  whose  principal  business  is  that  of  carrying  on 
or  conducting  a  hazardous  employment  upon  the  premises  or  at  the  plant,  or 
in  the  course  of  his  employment  away  from  the  plant  of  his  en^loyer."  The 
business  of  a  retail  druggist  is  not  embraced  in  either  group  25  or  group  28, 
nor  is  there  any  suggestion  that  the  employer  in  the  instant  case  was  prin- 
cipally engaged  in  the  carrying  on  of  any  hazardous  occupation.  There  la 
nothing  in  the  record  to  indicate  that  there  was  any  hazard  involved  in  the 
compounding  of  glycerite  of  tannin,  in  the  small  quantities  required  for  the 
local  trade  of  this  particular  store,  for  we  are  told  that  it  was  the  custom  to 
mix  up  a  quantity  to  be  placed  in  a  bottle  and  sold  to  meet  the  requirements 
of  customers,  and  the  award  can  have  no  substantial  basis  because  the 
claimant  was  not  an  employee  within  the  definition.  He  was  a  pharmacist; 
his  vocation  was  that  of  compounding  prescriptions  and  doing  the  work  of  a 
drug  clerk;  and  while  it  is  possible  that  the  compounding  of  glycerite  of 
tannin  is  within  the  definition  of  manufacturing,  it  is  certainly  not  each  a 
wholesale  manufacturing  as  is  contemplated  by  the  Workmen's  Compensation 
Law;  and  the  discussion  of  the  court  in  Matter  of  Laraen  v.  Paine  Drug  Co. 
(218  N.  T.  252,  254-255)  indicates  clearly  that  there  is  a  limit  beyond  which 
the  courts  are  not  willing  to  go  in  applying  this  statute.  Kot  only  was  there 
no  principal  business  of  the  employer  in  compounding  tfiiif  simple  throat 
remedy  for  his  local  trade  but  there  is  no  evidence  that  this  business  was  in 
itself  in  any  mam^r-  dangerous.    The  mere  fact  that  the  claimant  saya  ^^^^t 
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Le  tried  to  open  the  window  to  permit  tlie  fumes  to  past  off  does  not  warrant 
the  assnmptlon  that  the  fumes  were  in  any  degree  dangerous.    All  there  is  of 
this  case  is  that  an  ordinary  drug  clerk,  in  the  pursuit  of  his  every  day 
STocation,  went  into  a  toilet  room  in  the  rear  of  the  store  and  attempted  to 
open  a  window.    In  doing  so  he  received  an  injury,  just  as  he  might  have 
done  if  he  had  been  a  dry-goods  clerk  or  a  delivery  boy  in  a  grocery  store. 
The  hazard  of  this  accident  did  not  grow  out  of  the  occupation,  except  in  the 
very  remote  sense  that  he  would  not  have  opened  this  particular  window  if 
he  had  not  been  employed  in  this  particular  store;  and  this  court  has  recog- 
nized the  application  of  the  Baconian  maxim  that  it  were  ''infinite  for  the 
law  to  consider  the  cause  of  causes/'  and  "  contenteth  itself  with  the  imme- 
diate cause  and  judgeth  of  acts  by  that,  without  looking  to  any  further 
degree."     {CaatorUne  v.  QiUen,  182  App.  Div.  106,  107.) 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concurred. 
Award  reversed  and  claim  dismissed. 

Oroup  29.  (1)  Milling. —  Operating  a  thresher  may  he  inci- 
dental to  the  milling  business.  The  Appellate  Division's  opinion 
of  December  28,  1917,  remitting  the  Vincent  case  for  evidence 
upon  this  point  has  been  given  in  Bulletin  87,  Part  1,  pages 
80,  81.  The  Commission  has  since  found  that  the  threshing 
was  incidental  to  the  milling  in  Vincent's  case  and  the  Appellate 
Division  has  affirmed  its  award  to  him  unanimously  and  without 
opinion:  Vincent  v.  Taylor  Bros,,  180  App.  Div.  818,  Dec.  28, 
1917;  File  No.  16862,  March  21,  1918;  185  App.  Div.  901, 
July  2,  1918. 

(2)  Storage. —  This  group  does  not  cover  produce  dealers  who 
incidentally  store  their  fruits,  vegetables,  etc  The  Appellate 
Division  has  so  held  in  reversing  an  award  (S.  D.  R.,  vol.  16, 
p.  472,  Bui.,  vol.  3,  p.  199)  and  dismissing  a  claim  and  the 
Court  of  Appeals  has  so  held  in  affirming  the  Appellate  Division's 
order.  The  decision  of  the  Court  of  Appeals  was  without  opinion 
(225  N.  T.  Rep.  668).  The  Appellate  Division  handed  down 
opinion  as  follows: 

I>UGAN  V.  McAbdle,  184  App.  Div.  670,  Sept.  26,  1918. 

WooowABD,  J,:  The  claimant  was  employment  by  Harry  J.  MoArdle,  Inc., 
vlio  appears  to  liave  been  a  produce  dealer,  engaged  in  handling  apples, 
potatoes,  cabbages,  tnmips  and  the  hardy  kinds  of  vegetables.  The  usual 
c-ourse  of  business  appeared  to  be  that  at  Morris  avenue  the  employer  main- 
tained a  small  building,  leased  from  the  New  York  Central  Railroad  Com- 
pany, where  incoming  goods  were  unloaded  and  placed  in  the  building,  from 
whence  they  were  sold  to  grocers  and  produce  merchants,  or  to  such  persons 
SI  desired  to  purchase  in  lots  of  not  less  than  one-half  barreL  A  second 
place  d  bnsinefls  was  maintained  at  Harlem  river  and  One  Hundred  and 
llirty'seooiid  street,  and  supplies  were  at  times  forwarded  to  this  place  from 
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the  Morris  aveiiue  plant,  though  this  appears  to  have  been  inddentaL  Hie 
claimant  worked  at  the  Morris  avenue  store,  and  was  engaged  at  the  time 
of  the  alleged  accident  in  handling  a  bag  of  turnips,  and  it  is  claimed  that 
while  lifting  this  bag  a  particle  of  dirt  got  into  his  eye,  subsequently  becom- 
ing infected,  and  resulting  in  the  loss  of  the  eye.  The  aoddoit  occurred 
in  the  morning,  but  the  claimant  worked  all  day,  and  the  first  complaint 
made  to  any  one  was  to  a  fellow-employee  at  the  doee  of  the  day's  work. 
No  notice  of  the  alleged  accident  was  givea  for  more  than  one  month  after 
it  occurred,  though  the  employer's  manager  learned  in  some  manner  that 
the  claimant  was  sick,  not  that  he  had  suffered  an  injury,  and  the  State 
Industrial  Commission  has  found  that  no  prejudice  resulted  to  the  employer 
or  insurance  carrier.    The  accident  happened  an  November  14,  1916. 

Unless  this  court  was  wrong  in  the  cases  of  WdUh  Y*  WooUoorih  Company 
(180  App.  Div.  120),  and  Roberto  v.  Schmadeke,  Inc.  (Id.  143),  both  of 
which  were  decided  subsequent  to  the  amendment  of  group  29  of  section  2 
of  the  Workmen's  Compsensation  Law  (ConsoL  Laws,  chap.  67;  Laws  of 
1914,  chap.  41)  by  chapter  622  of  the  Laws  of  1916,  there  is  no  foundation 
for  this  claim ;  the  employer  was  not  carrying  on  the  business  of  ''  storage 
of  all  kinds  and  storage  for  hire  "  for  his  pecuniary  gain.  He  was  carrying 
on  the  business  of  a  produce  dealer,  limited  to  a  few  domestic  fruits  and 
vegetables,  for  pecuniary  gain,  and  whatever  of  storage  was  involved  in  the 
transaction,  it  was  incident  to  this  business  of  dealing  in  produce.  There 
was  a  large  sign  over  the  premises  reading,  ''Wholesale  V^;etable  and 
Fruit  Market,"  and  this  definite  announcement  of  Ihe  character  of  the 
business,  in  the  absence  of  direct  evidence  that  the  business  was  actually 
that  of  sfx>rage  for  pecuniary  gain,  may  not  be  disregarded.  It  is  important 
to  note  that  the  Legislature,  by  chapter  705  of  the  Laws  of  1917,  amended 
group  30  by  adding  the  words  ''wholesale  groceries  **  and  "  poultry  markets," 
thus  indicating  that  it  was  not  understood  that  the  amendment  of  group  29 
by  chapter  622  of  the  liaws  of  1916  had  operated  to  reached  the  incidental 
storage  of  wholesale  grocers  or  of  poultry  marketa  Group  30  is  the  group 
in  which  we  could  naturally  expect  to  find  a  provision  relating  to  whole- 
sale vegetable  and  fruit  markets,  along  with  wholesale  groceries,  poultry 
markets  and  fish  markets,  if  the  Legislature  had  intended  to  include  this 
line  of  business,  and  we  are  not  called  upon  to  make  strained  constructions 
to  enlarge  the  scope  of  the  Workmen's  Compensation  Law  beyond  the  limits 
fixed  by  legislation.  The  special  mention  of  wholesale  groceries,  fish 
markets,  meat  markets,  poultry  markets,  etc.,  would,  imder  well-established 
rules  of  construction,  exclude  a  wholesale  vegetable  and  fruit  market,  or  a 
mere  dealer  in  a  limited .  range  of  produce.  A  dealer  of  this  character,  who 
does  not  maintain  a  separate  storage  plant,  cannot  within  any  fair  under- 
standing of  language,  be  held  to  be  engaged  in  the  business  of  storage  for 
pecuniary  gain,  and  until  a  higher  authority  has  overruled  the  cases  cited 
above,  we  shall  be  constrained  to  hold  that  a  produce  dealer  is  not  within 
the  language  of  the  statute,  and  that  his  insurance  carrier  cannot  be 
charged  for  an  injury. 

The  award  appealed'  from  should  be  reversed  and  the  claim  dismissed.  All 
concurred,  except  John  M.  Kellogg,  P.  J.,  dissenting.  Award  reversed  and 
claim  dismissed. 
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• 

Ofvup  30.     Wholesale  groceries. —  This  group  covers  sale  of 

grocerres  in  bulk  to  grocery  stores  and  restaurants,  though  the 
seller  conducts  a  retail  store  in  connection:  Jurgreau  v. 
Scherzer,  Case  No.  58104,  May  17,  1918;  185  App.  Div.  920, 
Sept.  26,  1918. 

Group  32.  Mcmufactare  of  tncnks. —  This  group  covers  re- 
pair of  trunks  in  retail  stores  belonging  to  the  manufacturer  of 
the  trunks:  Caplan  v.  Belber  Trunk  <6  Bag  Co.,  S.  D.  R.,  vol.  18, 
p.  563,  Bui.,  vol.  4,  p.  54,  Nov.  19,  1918;  also  repair  of  shoes  in 

shoe  shops:  Santello  v.  Bell  Bros.,  188  App.  Div.  946,  May  20, 
1919. 

Group  34.  Hotels. —  Under  §  3,  subd.  4,  as  amended  by  L. 
1916,  ch.  622,  accidental  injury  to  a  baker  employed  in  a  hotel 
hakery  is  corapensatable:  Parmas  v.  Hotel  Plaza  Operating  Co., 
Case  No.  3581;  184  App.  Div.  921,  May  21,  1918.  The  acci- 
dent to  Parmas  occurred  prior  to  amendment  of  this  group  by 
L.  1917,  ch.  705.  The  fifty  or  more  hotel  rooms  may  be  scat- 
tered under  separate  roofs  upon  the  cottage  plan:  Fldnnery  v. 
Gohel,  S.  D.  R,  vol.  17,  p.  586,  Bui.,  vol.  3,  p.  220,  June  11, 
1918. 

Group  41.  (1)  Definition  of  a  vehicle. —  A  hand  sled  is  not 
within  the  category  of  the  vehicles  described  in  Group  41,  since 
it  is  operated  solely  by  man  power ;  therefore  injury  while  operat- 
ing a  hand  sled  is  not  compensatable:  Rice  v.  AlUPacJcage 
Grocery  Stores,  S.  D.  R.,  vol.  19,  p.  473,  BuL,  vol.  4,  p.  130, 
Feb.  25,  1919, 

(2)  Operation  of  vehicles. —  A  laborer  whose  sole  duty  is  load- 
ing vehicles  is  not  operating  them ;  if  injured  while  at  work  for 
an  employer  whose  main  business  is  not  hazardous,  his  case  is 
not  compensatable,  especially  if  his  injury  is  not  due  to  move- 
ment or  defect  of  a  vehicle.  Thus,  awards  to  employees  injured 
while  loading  coal  into  vehicles  have  been  reversed  in  Roberto  v. 
Sckmadeke,  Death  File,  No.  28918,  June  2,  1917;  180  App. 
Div.  143,  Nov.  14,  1917,  and  Hassen  v.  Elm  Cool  Co.,  Bui., 
voL  3,  p.  98,  Dec.  11,  1917;  184  App.  Div.  715,  Nov.  13,  1918. 
These  accidents  occurred  before  the  inclusion  of  coal  yards  as 
hazardous  under  Group  19.  Award  was  reversed  in  the  Roberto 
case  upon  ground  other  than  nonoperation  of  a  vehicle;  text  of 
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the  opinion  is  in  Bulletin  No.  87,  Part  1,  pages  63-65.     Perti- 
nent part  of  the  opinion  in  the  Hassen  case  is  as  follows : 

HASSEN  y.  Kim  Coal  Co.,  184  App.  Div.  716,  Noy.  13,  1918,  m  part,* 

CocHBAKE,  J.:  Claimant  was  a  laborer  employed  in  a  ooal  yard.  He  was 
injured  by  soma  coal  falling  on  bim  while  he  was  imloading  it  into  a  wagon 
from  a  railroad  car  standing  in  the  yard  of  the  employer.  The  employer  and 
employee  entered  into  an  agreement  on  December  11,  1916,  under  section  20 
of  the  Workmen's  Compensation  Law  ( Consol.  Laws,  chap.  67  [Laws  of  1914, 
chap.  41],  as  amd.  by  Laws  of  1915,  chap.  167)  for  the  payment  of  compoi- 
sation,  which  agreement  was  in  the  form  provided  by  said  section  and  was 
subsequently  approved  by  the  Commission  on  March  7,  1917.  By  virtue  of 
the  statute  (§20)  such  approval  became  an  **  award.''  Payments  were  made 
under  this  award  and  subsequently  the  insurance  carrier  made  an  applica- 
tion to  the  Commission  to  vacate  it  on  the  ground  that  the  claim  was  not 
within  the  statute  and  that  the  Commission  was,  therefore,  without  juris- 
diction. This  application  was  denied  by  the  Commission  and  the  insurance 
carrier  appeals  to  this  court. 

The  accident  occurred  November  25,  1916.  At  that  time  coal  yardiB  were 
not  classilied  among  the  hazardous  employments  under  section  2  of  the 
Workmen's  Compensation  Law  (as  amd.  by  Laws  of  1916,  chap.  622 )t  and 
the  employer  was  not  engaged  in  conducting  any  hazardous  employment  under 
the  act.  It  is  suggested  that  because  the  claimant  was  loading  coal  into  a 
wagon  he  was  engaged  in  the  operation  of  the  wagon  and  that  hence  his 
claim  faUs  within  group  41  of  section  2  of  the  act.  It  does  not  dearly 
appear  what  caused  the  coal  to  fall  on  the  claimant,  but  there  is  no  sugges- 
tuML  that  any  movement  of  the  wagon  or  defect  therein  occasioned  or  con- 
tributed to  the  accident.  Claimant  was  not  a  teamster  nor  in  any  way 
engaged  in  the  operation  of  the  vehicle.  His  duties  confined  him  to  the  yard. 
He  describes  himself  as  a  laborer  and  expressly  disclaims  that  he  was  a 
driver  or  that  he  delivered  coal.  The  case  is  distinguishable  from  Matter  of 
Dale  V.  Saunders  Brothers  (218  N.  Y.  59),  where  the  claimant  waa  a  team- 
ster operating  a  wagon  and  the  work  of  loading  the  wagon  was  incidental  to 
his  duties  in  the  operation  thereof.  Here  the  claimant  was  not  engaged  in  the 
business  of  operating  a  vehicle  as  in  the  Dale  case  and  his  woric  in  loading 
the  wagon  was  not  incidental  to  such  operation  but  was  his  principal  and  in 
fact  his  only  work  at  the  time  of  the  accident.  The  case  is  not  distinguish- 
able in  this  particular  from  Roberto  v.  Schmadeke,  Ina  ( 180  App.  Div.  143) , 
where  the  claimant  was  injured  while  loading  coal  into  an  automobile  truck 
for  delivery  to  customers.  The  claim  was  disallowed  in  that  case  although 
this  particular  point  was  not  there  raised.  As  well  might  it  be  urged  that 
because  the  claimant  was  unloading  coal  from  the  railroad  car  into  a  wagon 
he  was  engaged  in  the  operation  of  a  railway,  and  so  within  group  1  of 
section  2. 

Upon  the  same  day  that  it  reversed  award  in  the  Hansen  case, 
the  Appellant  Division  also  reversed  award  in  the  case  of  a  super- 
intendent of  milk  routes  run  down  by  an  automobile  while  alight- 

*  The  rest  of  the  opinion  Is  In  Bulletin  95,  p.  249. 

t  See  8  2,  Group  19,  as  since  amd.  by  Laws  of  1917,  chap.  705. —  Bbp. 
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ing  fronx  a  street  car  with  intent  of  going  upon  a  milk  route 
to  instruct  a  new  driver.  It  held  that  he  was  not  operating  a 
vehicle,  with  opinion  as  follows: 

Balk  ▼.  Qxtixn  City  Daibt  Co.,  184  App.  Div.  631,  Nov.  13,  1918. 

LiTOK,  J.:  The  deceased,  Leo  P.  Balk,  was  employed  by  the  Queen.  City 
Dairy  Company  as  the  Biiperintendent  of  its  wholesale  routes.  On  October 
20^  1916,  he  left  his  employer's  place  of  business  to  go  upon  one  of  the 
rootefl  where  there  was  a  new  driver  in  order  to  familiarize  the  driver  with 
the  route.  In  order  to  reach  the  route  he  was  required  to  travel  by  street 
railway  car.  In  getting  off  the  car  a  Ford  automobile  struck  him  in  the 
left  hip  and  ran  him  against  a  telephone  pole,  and  he  sustained  injuries 
which  resulted  in  his  death  November  2,  1916. 

The  award  must  be  reversed  for  the  reason  that  Leo  P.  Balk  was  not  at 
the  time  engaged  in  a  hazardous  occupation.  He  was  not  in  any  way 
engaged  in  operating  a  wagon.  (Matter  of  Glatzl  v.  Stwnpp,  220  N.  Y.  71.) 
lie  was  merely  alighting  from  a  street  railway  car.  In  so  doing  he  met  with 
the  accident  which  resulted  in  his  death.  He  was  not  in  the  service  of  an 
employer  whose  principal  business  was  carrying  on  or  conducting  a 
baxardous  business. 

'I'he  award  must  be  reversed  and  the  case  dismissed.  All  concurred* 
Award  reversed  and  claim  dismissed. 

Group  42.  (1)  Flustering, —  Filling  a  hole  with  plaster  inci- 
dentallj  to  kalsomining  is  not  plastering;  and 

(2)  Construction^  repair  cmd  demolition  of  buildings, —  Kal- 
somining is  not  "construction,  repair  and  demolition  of 
boildings." 

These  two  points  are  made  by  the  Appellate  Division  as  follows: 

HUNGEBVOBD  V.  BoHiT,  183  App.  Div.  818,  July  1,  1918,  in  part. 

J9e  and  his  other  employee  were  engaged  in  kalsomining  the  walls  of  a 
parlor,  in  the  downstairs  apartment,  March  13,  1917.  The  appeUsnt  employ- 
er's wife  saw  a  rough  spot  in  the  celing  in  the  parlor,  which  she  thought 
ought  to  be  smoothed  out  before  it  was  kalsomined.  Her  husband  said, 
*"  You  can  plaster, —  can't  you  smooth  that  up;  I  cannot  get  a  man  for  a 
small  job  like  that.' "  The  claimant  said,  "  *  I  could,  but  I  did  not  want  to, 
as  I  did  not  have  tools.'  He  went  out  and  got  some  plaster  and  a  trowel 
which  was  worn  out,"  and  while  plastering  the  spot  some  of  the  lime  feU 
into  the  claimant's  eyes,  causing  the  injury  complained  of. 

It  cannot  be  said  that  the  appellant,  with  reference  to  this  house,  was 

engaged  in  "  construction,  repair  and  demolition  of  buildings,"  or  in  any  other 

employment  declared  hazardous  by  the  Workmen's  Compensation  Law.    The 

fmet  that  the  kalsominer  found  it  necessary  to  smooth  the  ceiling  and  fill  a 

little  hole  with  plaster  in  order  to  properly  do  his  work,  did  not  bring  the 
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employer  within.  th6  Iiazardous  business  of  plastering  for  profit.  The  work 
did  not  differ  from  the  ordinary  work  done  periodically  by  all  householders 
of  kalsomining  certain  rooms  in  the  house.  The  evidence  is  undisputed.  It 
was  error  of  law  to  say  that  the  alleged  employer  was  carrying  on  a  haz- 
ardous employment  at  this  time  and  place  for  profit.  {Matter  of  Schmidt  ▼. 
Berger,  221  N.  Y.  27;  Qeller  v.  Republic  Novelty  Works,  180  App.  Div.  762; 
Boloman  v.  Bonis,  181  id.  672;  Matter  of  Kammer  y.  Hawk,  221  N.  Y.  378.) 

The  award  should  be  reversed  and  the  claim  dismissed.     AU  concurred, 
except  CocHRANS,  J.,  dissenting.    Award  reversed  and  claim  dismissed. 

(3)  Carpentry. —  The  Appellate  Division  has  affirmed  an 
award  to  a  carpenter  regularly  and  constantly  employed  by  a 
department  store:  AUerman  v.  Namm  &  Son,  S.  D.  R,,  vol.  20, 
p.  432,  May  31,  1919 ;  —  App.  Div.  —  Dec.  29,  1919.     Opinion 

in  the  case  appears  below,  page  141. 

(4)  Steamfitting. — An  employee  was  both  an  expert  draftsman 
and  a  steamfitter.  His  employer  had  been  keeping  him  steadily 
in  the  office  at  draftsmanship  but  sent  him  out  one  Sunday  upon 
a  special  job  of  installing  a  pump.  While  at  this  fitting  work 
he  injured  his  left  hand.  The  injury  disabled  him  from  steam- 
fitting  but  not  from  draftmanship.  The  Commission  made  an 
award  to  him  for  temporary  total  disability  to  pursue  his  trade  of 
steamfitting,  though  he  had  not  been  disabled  from  drafting  and 
in  f  a-ct  had  resumed  drafting  work  in  his  employer's  office  at  his 
usual  wages  for  a  period  immdiately  following  his  accident.  No 
deduction  was  made  on  account  of  such  wages  for  drafting  paid 
during  disability  for  steamfitting.  The  Appellate  Division 
affirmed  the  award  unanimously  and  without  opinion:  McKay  v. 
Hinchman  Co.,  S.  D.  R,  vol.  10,  p.  636,  Oct  30,  1916;  178  App. 
Div.  942,  May  2,  1917. 

Oroup  43.  Pvhlic  employees. —  For  accidental  injuries  prior 
to  enactment  and  amendment  of  this  group,  as  well  as  since  its 
enactment  and  amendment,  public  employees  have  had  resort  to 

the  state  legislature  for  special  acts  referring  their  claims  to  the 
Court  of  Claims  or  to  the  State  Industrial  Commission;  compare 
L.  1918,  chs.  598,  599,  608,  609,  614.  The  constitutionality  of 
such  special  acts  has  been  upheld  by  the  Appellate  Division  and 
the  Court  of  Appeals  with  opinions  in  Munro  v.  Staie  of  New 
York,  181  App.  Div.  30,  Dec.  28,  1917;  223  N.  T.  208,  April  2, 
1918. 
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Compensation  awards  to  patrolmen  of  New  York  city  have  been 
resisted  npon  the  groiind  that  such  patrolmen  do  not  have  the 
status  of  employees;  representatives  of  the  city  have  cited 
numerous  cases  in  police  law  in  support  of  the  contention :  Ryan 
V.  City  of  New  York,  S.  D.  R,  vol.  18,  p.  600,  Dec  20,  1918 ; 
Kohl  V.  Dept.  of  Water  Supply,  New  York  City,  S.  D.  R., 
vol.  19,  p.  612,  Bui.,  vol.  4,  p.  147,  March  18,  1919.  The  Appel- 
late Division  affirmed  the  Ryan  award;  the  Court  of  Appeals 
reversed  it  for  want  of  coverage  ( —  N.  T.  — ,  Jan.  20,  1920). 

Both  courts  handed  down  opinions.     The  Appellate  Division's 
majority  and  dissenting  opinions  are  as  follows: 

RYA27  V.  Cnr  op  New  York,  189  App.  Div.  49,  Sept.  18,  1919. 

IjYON,  J.:  The  question  presented  by  this  appeal  is  whether  this  claim 
oomes  ivithin  the  provisiona  of  the  Workmen's  Compensation  Law. 

'ilie  claimant  was  a  patrolman  of  the  city  of  New  Yorlc.  He  was  injured 
June  11,  1918,  by  falling  from  a  box  to  the  concrete  cellar  floor  while  remov- 
ing a  bulb  from  the  electrical  fixture  in  the  ceiling  of  the  station  house.  His 
right  wrist  and  shoulder  were  sprained.  He  was  removed  to  the  Fordham 
Hospital  and  there  confined  from  June  nineteenth  to  July  sixth.  He  was 
assigned  as  attendant  October  16,  1917.  Hia  duties  were  to  care  for  the 
prisoners  who  were  brought  to  the  Thirty-sevoith  precinct  station  house,  and 
to  take  charge  of  the  lower  floor,  clean  the  walls  and  the  floor,  and  fix  the 
electric  lights.  He  worked  seven  days  of  the  week.  An  award  was  made 
Mm  by  the  Commission  for  three  weeks  and  four  days  at  fifteen  dollars  per 
week.    From  such  award  the  city  appeals. 

Secticm  2  specifies  what  are  hazardous  employments  and  subdivides  them 
into  groups.  Group  42  provides  that  the  maintenance  and  care  of  buildings, 
sanitary  lighting  or  heating  installation  or  repair,  are  hazardous  employments. 
Gronp  43  provides  that  any  employment  enumerated  in  the  foregoing 
groups  and  carried  on  by  the  State  or  a  municipal  corporation  or  other 
subdivision  thereof,  notwithstanding  the  definition  of  the  term  ''employ- 
ment" in  subdivision  5  of  section  3  of  this  chapter,  is  a  hazardous  employ- 
ment. It  may  be  noted  as  bearing  upon  the  intention  of  the  Legislature  as  to 
the  construction  to  be  given  to  the  act,  that  group  44  provides,  "  employment 
as  a  keeper,  guard  *  *  *  or  orderly  in  a  prison,  reformatory  •  •  • 
maintained  or  operated  by  the  state  or  municipal  corporation  or  other  sub- 
division thereof,  notwithstanding  the  definitions  of  the  terms  '  employment,' 
*  employer '  or  '  employee '  in  subdivision  five  of  section  three  of  this  chap- 
ter/' is  a  hazardous  employment. 

By  section  3,  subdivisions  3  and  4,  the  word  "employer"  includes  the 
State  and  a  municipal  corporation,  or  other  political  subdivision  thereof, 
employing  workmen  in  hazardous  employments;  and  the  term  "employee" 
means  a  person  engaged  in  one  of  the  occupations  enumerated  in  section  2. 
Having  been  detailed  by  his  superior  oflicer  to  care  for  and  maintain  the 
station  haaae,  and  to  look  after  the  installation  or  repair  of  the  electric 
lighting  system,  he  comes  within  the  definition  of  an  employee  under  the 
law.    He  has  net  received  any  pay  for  his  time  while  laid  up  from  his 
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injury,  although  he  had  made  appUcaticm  therefor.  Had  he  received  pay,  and 
that  fact  have  been  interposed  als  a  defense,  it  would  be  proper  for  us  to 
inquire  what  effect,  if  any,  it  had  upon  his  right  to  receive  compensation. 
We  think  it  was  the  intention  of  the  Legislature  in  the  enactment  of  the 
Workmen's  Compensation  Law,  and  the  amendments  thereto,  to  impose  upcm 
municipal  corporations  liability  thereunder  for  accidental  injuries  sustained 
by  persons  employed  by  them,  who  have  been  detailed  by  their  superiors  to 
perform  work  designated  as  one  of  the  hazardous  employments,  to  the  same 
extent  that  an  individual  employer  is  liable.  • 

The  award  should  be  afiirmed. 

All  concurred,  except  H.  T.  Kjcllogo,  J.,  dissenting  with  an  opinion  in 
which  C^CHBANE,  J.,  concurred. 

Jd.  T.  Kellogo,  J.  (disseoiting) :  No  other  person  than  an  employer  is 
required  to  pay  or  provide  compensation  to  an  injured  employee.  Conse- 
quently, even  though  the  claimant  at  the  time  of  his  injury  was  engaged  in 
a  hazardous  occupation,  he  could  have  no  compensation  at  the  hands  of  the 
city  of  New  York,  unless  that  city  was  his  employer.  If  a  police  officer  or 
other  otiicer  of  a  city  or  State,  is  guilty  of  negligence  in  the  performance  of 
governmental  duties,  no  liability  attaches  to  the  city  or  State.  The  reason 
is  that  the  police  or  other  officer  is  not  the  employee  of  a  city  or  a  Stajte 
regarded  as  corporations,  but  is  rather  the  representative  of  the  unorganized 
public,  a  part  of  the  sovereign  power  of  which  he  is  engaged  in  exercising. 
Imleed  he  is  not  in  the  ordinary  sense  either  an  employee  or  an  agent  of  any 
person  or  body,  except  as  all  public  officers  are  the  servants  of  the  public  This 
theory  is  so  thoroughly  exposed  in  the  leading  case  of  MawmiUan  v.  Mayor 
(62  N.  y.  160)  that  it  seems  unnecessary  to  enlarge  upon  the  subject  further 
than  to  make  therefrom  the  following  quotation:  ''Where  the  duties  which 
are  imposed  upon  mimicipalities  are  of  the  latter  class  [governmental]  they 
are  generally  to  be  performed  by  officers  who,  though  deriving  their  appoint- 
ment from  the  corporation  itself,  through  the  nomination  of  some  of  Its 
executive  agents,  by  a  power  devolved  thereon  as  a  convenient  mode  of  exer- 
cising a  function  of  government,  are  yet  the  officers,  and  hence  the  servants, 
of  the  public  at  large.  They  have  powers  and  perform  duties  for  the  benefit  of 
all  the  citizens,  and  are  not  under  the  control  of  the  municipality  whicAi  has 
no  benefit  in  its  corporate  capacity  from  the  performance  thereof.  They  are 
not  then  the  agents  or  servants  of  the  mumdpal  corporationy  but  are  public 
officers,  agents  or  servants  of  the  public  at  large,  and  the  corporation  is  not 
responsible  for  their  acts  or  omissions  nor  for  the  acts  or  omissions  of  the 
subordinates  by  them  appointed.  (Fisher  v.  Boston,  104  Mass.  87.)  And 
where  a  municipal  corporation  elects  or  appoints  an  officer,  in  obedience 
to  an  act  of  the  Legislature,  to  perform  a  public  service,  in  which  the 
corporation  has  no  private  interest  and  from  which  it  derives  iio  special 
benefit  or  advantage  in  its  corporate  capacity,  such  officer  oamnot  he 
regarded  as  a  servant  or  agent  of  the  municipality,  for  whose  negligence 
or  want  of  skill  it  can  be  held  liable."  The  claimant  was  a  police  of- 
ficer of  the  city  of  New  York,  who  at  the  time  of  the  accident  was 
acting  as  an  attendant  at  a  police  station  in  that  city.  It  was  his 
duty  to  take  care  of  the  prisoners,  to  clean  the  walls  and  fioors  of 
the  station  house,  and  to  repair  the  electric  lights  therein.     The  main- 
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tenance  and  care  of  a  police  station  is  an  exclusively  gonremmental 
function,  so  that  eveiy  branch  of  the  work  which  the  claimant  was  called 
upon  to  perform  was  of  a  strictly  governmental  character.  {Wilcoa  v.  City 
of  Rochester,  190  X.  Y.  137.)  In  that  case  the  court,  writing  through 
VViLLABD  Babtxett,  J.,  Said:  "The  question  which  confronts  us,  on  the 
branch  of  this  appeal  now  under  consideration,  is  whether  the  duty  exer- 
cised by  the  city  of  Rochester,  under  the  general  statutes  relating  to  cities 
of  the  second  class,  of  maintaining  and  caring  for  a  police  station,  is  a  gov- 
ernmental duty  appertaining  to  the  general  administration  of  the  State  or  a 
duty  impoeed  and  undertaken  for  the  benefit  of  the  municipality  as  a  corpo- 
rate body."  The  court  then  proceeded  to  answer  in  the  affirmative  the  firvt 
question  thus  propounded.  It  follows,  under  the  authorities  cited,  that  the 
relationship  of  master  and  servant  did  not  exist  between  the  city  of  New 
I'ork  and  the  claimant;  that  the  latter  was  not  in  the  employ  of  the  former; 
therefore,  that  an  award  of  compensation  against  the  appellant  in  favor  of 
t!)*'  respondent  should  not  have  been  made. 

I  favor  a  reversal  of  the  award  and  a  dismissal  of  the  claim.    CocHEA.NSf 
J.,  concurred. 

Award  affirmed. 

■ 

Question  may  arise  whether  the  victim  of  an  accident  has  been 
in  the  employ  of  the  State  or  of  a  municipality.  The  Military 
Law  of  New  York  allows  hostlers  to  cavalry  organizations  of  the 
national  guard.  If  the  organizations  are  located  in  New  York 
city,  the  city  pays  the  wages  of  the  hostlers.  An  employee  of 
this  class  was  fatally  injured  by  overhead  door  casing  while  driv- 
ing a  horse  into  a  bam  (S.  D.  R.,  vol.  20,  p.  375).  The  Com- 
mission decided  that  he  had  been  an  employee  of  the  city  and 
made  award  against  it.  The  Appellate  Division,  one  judge  dis- 
senting, reversed  the  award  with  opinion  holding  that  he  had 
been  doing  work  for  the  State.     The  opinion  is  as  follows: 

MuiJLER  V.  City  of  Xew  York,  189  App.  Div.  363,  Nov.  12,  1919. 

i»TON,  J. :  'llie  deceased  'was  appointed  a  laborer  under  section  188  of  the 
Military  Law  of  the  State  by  the  commanding  ofScer  of  Squadron  A.  He 
was  paid  by  the  city  of  New  York  upon  the  certificate  of  the  officer  appoint- 
ing him.  His  duties  were  wherever  the  horses  of  the  squadron  were  sent, 
llie  farm  where  he  was  at  work  when  injured  was  owned  by  Squadron  A, 
cayalry,  New  York  State  National  Guard.  The  association  was  a  corpora- 
tion composed  of  members  of  the  military  organizations.  While  engaged 
in  the  r^ular  course  of  his  employment  on  June  7,  1918,  he  was  injured. 
Ue  died  as  a  result  thereof  two  days  later.  The  widow  presented  a  claim 
for  compensation  against  the  city  of  New  York  to  the  State  Industrial 
Commission.  The  city  opposed  the  claim  upon  the  grounds  that  the 
decease  was  an  employee  of  the  State  and  not  of  the  city,  and  that  at  the 
time  he  was  injured  he  was  a  farm  laborer.  The  Commission  made  an 
vward  in  her  favor,  from  which  this  appeal  has  been  taken. 
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Was  the  deceased  an  employee  of  the  city  of  New  York?  Sectiona  187  and 
188  of  the  Military  Law  (as  respectively  amd.  by  Laws  of  1914,  chap.  163, 
and  Laws  of  1916,  chap.  475)  authorize  the  employment  of  armorers,  janitors, 
engineers,  electricians  and  laborers  for  the  armories  and  arsenals  occupied  by 
the  National  Guard  of  the  State,  and  designate  the  officers  by  whom  they 
shall  be  appointed.  Section  189  of  the  Military  Law  (as  amd.  by  Laws  of 
1913,  chap.  568)  provides  that  the  persons  so  appointed  shall  receive  certain 
compensation  which,  within  the  city  of  New  York,  shall  be  a  county  charge 
upon  the  county  in  which  such  armory  is  situated,  and  shall  be  levied,  col- 
lected and  paid  in  the  same  manner  as  other  county  charges  are  levied, 
collected  and  paid. 

We  think  the  deceased  was  in  the  military  service,  and  not  in  the  civil 
service.  {Matter  of  Bryant,  152  N.  Y.  412;  Matter  of  Bums  v.  Fox,  98  App. 
Div.  507.)  The  respondent  has  cited  the  case  of  BecDton  v.  FuhUo  Service 
Commiaaion  (180  App.  Div.  111).  There  the  engineer  was  supervising  the 
construction  of  a  part  of  the  subway  in  the  city  of  New  York.  He  was  doing 
work  in  the  interest  of  the  city  of  New  York,  under  the  direction  of  the 
Public  Service  Commission,  First  District.  In  the  case  at  bar  the  deceased 
was  doing  the  work  of  the  military  organization  of  the  State,  although  he 
was  being  paid  by  the  city  of  New  York.  There  is  no  law  for  the  organization 
of  a  military  service  for  the  city  of  New  York,  but  the  Military  Law  provides 
for  the  establishment,  government  and  duties  of  persons  in  the  military 
service  of  the  State. 

We  have  not  discussed  the  question  as  to  the  deceased  being  a  farm 
laborer.  The  evidence  upon  that  point  is  meager  in  the  present  record,  and 
the  decision  of  that  question  is  not  necessary  to  the  determination  of  the 
case. 

The  award  must  be  reversed.  All  concurred,  except  John  M.  Kellogg, 
1*.  J.,  dissenting.    Award  reversed  and  claim  dismissed. 

A  supervisor  of  town  highways  lost  his  life  by  the  overturning 
of  his  automobile  while  he  was  leaving  the  site  of  a  highway  job. 
The  Commission  awarded  death  benefits  to  his  widow.  Upon 
appeal,  the  insurance  carrier  argued  that  he  was  an  elective  officer, 
not  an  employee.  The  Appellate  Division  reversed  the  award 
upon  authority  of  Boivne  v.  Bovme  Co.,  221  N.  T.  28,  and  T&n 
Broeck  v.  Town  of  Saugerties,  Bui.,  vol.  2,  p.  148;  181  App. 
Div.  910:  Bartz  v.  Township  of  Lochport,  Death  Case^  No. 
B-10408,  March  21,  1919;  —  App.  Div.  — ,  Dec.  29,  1919. 

An  employee  of  a  foreign  government  is  not  a  public  employee 
within  the  meaning  of  this  group;  the  Commission  has  denied 
compensation  to  an  American  hostler  injured  while  working  for 
the  British  Remount  Commission,  a  board  collecting  horses  for 
use  in  the  war:  Clark  v.  MiMer  Stock  Farm,  S.  D.  R.,  vol.  20, 
p.  434,  June  12,  1919. 
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Group  45.  Workmen  or  operatives. —  The  term  "  workmen  or 
operatiYes"  in  Group  45  applies  to  laborers,  mechanics  or 
artisans  but  not  to  clerks  or  persons  in  professional  work.  The 
Attorney-General  has  so  held  in  the  following  opinion: 

YfOSKMXK'B    CoiCnUTSATION   LAW — AMEaXDUMKT  TO   SBCnOIT  2   BT  TBI  ADDI- 
TION or  Gboup  46. 

*"  Workmen  or  (^ratives  "  specified  in  group  45,  added  to  section  2 
of  the  Workmen's  Compensation  Law  by  Senate  Bill,  Int.  No.  602,  Prt. 
14  o.  1608,  refers  to  employees  who  do  manual  labor  or  are  mechanics  or 
artisans  and  does  not  mean  clerks  or  those  engaged  in  professional  work. 

IlTQmBT 

The  Governor  of  the  State  of  New  York  has  requested  an  opinion  with 
reference  to  the  construction  of  the  new  Group  45,  which  is  added  to  the 
preyiouB  groups  specified  as  hazardous  occupations  under  section  2  of  the 
Workmen's  Compensation  Law.  This  new  group  is  included  with  other 
amendments  in  Senate  Bill  Int.  No.  602,  Prt.  No.  1608,  which  bill  is  in  the 
hands  of  the  Goyemor,  and  which  provides  that  it  shall  take  effect  imme- 
diately so  that  it  will  become  a  law  at  once  upon  its  being  signed. 

This  new  group  45  is  as  follows: 

**Ail  other  employments  not  hereinbefore  enumerated  carried  on  by  any 
person,  firm  or  corporation  in  whidi  there  are  engaged  or  employed  four  or 
more  worlunen  or  operatives  regularly  employed,  in  the  same  business  in  or 
about  the  same  establishment,  either  upon  the  premises  or  at  the  plant  or 
away  from  the  plant  of  the  employer,  under  any  contract  of  hire,  express  or 
implied,  oral  or  written,  except  farm  laborers  and  domestic  servants." 

The  question  is  what  class  of  employees  are  covered  by  the  term  "  workmen 
or  operatives?" 

QpnnoN 

The  word  used  throughout  the  Workmen's  Compensation  Law  at  present 
is  that  of  ** employee."  This  group  brings  in  a  new  term  "workmen  or 
operatives,"  which  term  seems  to  have  been  adopted  from  the  Ohio  statute, 
which  provides: 

"Every  person  in  the  service  of  any  person,  firm  or  private  corporation, 
including  any  public  service  corporation  employing  five  or  more  workmen 
or  operatives  regularly  in  the  same  business  or  in  or  about  the  same 
esctablishment  under  any  contract  of  hire,"  etc. 

The  term  **  workmen  or  operatives  "  would  seem  to  have  a  more  restricted 
meaning  than  that  of  "employee"  and  to  refer  to  laborers,  mechanics  or 
artisans  who  do  manual  labor,  and  not  to  clerks  or  those  engaged  in  pro- 
fessional work,  and  it  is  my  opinion  that  the  courts  will  so  construe  it. 

The  Court  of  Appeals  has  already  held  in  the  case  of  Botone  v.  Botpne 
Co.,  231  S,   y.  28,  and  EfHoa/rd  v.  Howard,  221  N.  T.  605,  that  the  word 
"employee"  does  not  refer  to  the  executive  cheers  of  a  corporation  but 
rather  to  those  wlio  were  employed  for  wages  or  upon  a  salary. 
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In  MaBBachusetts  it  has  been  held  that  a  janitor,  appointed  to  do  all 
work  of  cleaning,  heating,  ventilating,  washing  windows,  care  of  yards,  etc, 
about  two  schools,  was  both  a  ''laborer^  and  a  ''mechanic"  White  T. 
City  of  Boston,  226  Mass.  517,  166  N.  £.  481.  But  a  teacher,  employed  at 
an  annual  salary  in  the  automobile  department  of  an  industrial  and  vocar 
tional  school  was  not  a  "  laborer,"  **  workman  "  or  "  mechanic"  Leaner  ▼. 
City  of  Lowell,  227  Mass,  44,  116  N.  K  483.  In  Kansas,  a  police  officer,  not 
being  a  "  workman,"  is  not  entitled  to  compensation.  Oristoold  v.  City  of 
Wichita,  90  Kan.  502,  162  Pac  276. 

It  has  been  held  in  Great  Britain  that  a  certified  manager  of  a  colliery, 
receiving  400  pounds  a  year,  who  did  no  manual  labor,  was  not  a  "work- 
man." Simpson  v.  Ehhto  Vale  Steel,  Iron  d  Coal  Co.,  92  L.  T.  282,  7  W.  G. 
C.  101. 

The  same  rule  is  applied  as  to  a  chemist,  who  duties  were  largely  in  the 
making  of  laboratory  experiments  and  who  in  connection  therewith  did 
considerable  manual  labor.  BagnaU  v.  Levinstein,  96  L.  T.  184,  9  W.  C. 
C.  100. 

It  is  my  opinion,  therefore,  that  the  term  "workmen  or  operatives" 
would  not  be  held  to  include  clerical  or  professional  work  but  would  be 
limited  to  those  who  do  manual  labor  or  were  mechanics  or  artisans.  I 
can  only  speak  in  general  terms.  It  would  be  difficult,  if  not  impossible,  to 
be  more  specific  with  reference  to  the  many  employments  carried  on 
throughout  the  State.  (See  also  People  v.  Interhorough  Rapid  Transit  Co., 
169  App.  Div.  32.) 

Bated,  May  4,  1918. 

MERTON  E.  LEWIS, 

Attomey-GeneroL 

To  Hon.  Chables  S.  Whttican,  Oovemor  of  the  State  of  New  York,  Albamy, 
N.  T. 

Upon  appeal  from  an  award  to  an  employee  injured  October  5, 
1918,  while  gathering  apples  upon  an  abandoned  farm  the  build- 
ings and  grounds  of  which  his  employer  was  renovating  for  sale  at 
a  profit,  the  Attorn^-General  averred  that  the  case  came  under  the 
coverage  of  this  group  since  the  employer  had  from  four  to  six 
employees  besides  the  injured  workman:  O'Dell  v.  Bowmom, 
S.  D.  K,  vol.  19,  p.  523,  Bui.,  vol.  4,  p.  166,  April  9,  1919; 
—  App.  Div.  — ,  Nov.  12,  1919.  Opinion  of  the  Appellate 
division  affirming  the  award  appears  below,  page  146. 


E.      ELECTIVE  COMFEITSATION  PLAH 

Examples  of  award  of  compensation  against  an  employer  not  en- 
gaged in  a  hazaxdons  employment  within  the  compensation  law's 
list  but  liable  because  of  election  tinder  the  concluding  paragraphs 
of  §  2  to  be  subject  to  the  law  are:  Campbell  v.  Y.  W.  C.  A.  of 
Brooklyn^  Case  No.  226726,  April  22,  1919;  —  App.  Div.  — , 
Xov.  21,  1919  ;  and  Edwards  v.  American  Red  Cross,  S.  D.  R, 
vol.  19,  p.  95,  Feb.  28,  1919. 
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F.    DrCIDENTAUrESS  OF  INJTJBIES 

The  question  of  iiicidentalness  or  nonincidentalness,  under  the 
phrase  "  arising  out  of  and  in  the  course  of,"  Workmen's  Com- 
pensation Law,  §  3,  subd.  7,  and  §  10,  continues  to  be  the  pivotal 
point  for  a  large  number  of  contested  compensation  claims.  The 
following  topics  and  cases  are  consecutive  upon  like  topics  and 
cases  of  Bulletins  81  and  87. 

1.  ONE  OCCUPATION  INCIDENTAL  TO  ANOTHER 

The  effect  of  amendment  of  the  definition  of  an  employee. 
Workman's  Compensation  Law,  §  3,  subd.  4,  by  L.  1916,  ch.  622, 
has  been  set  forth  with  interpretative  cases  in  Bulletin  87, 
pages  110-112. 

a.  Desk  or  Clerical  Work 

Office  employment  in  a  factory  was  covered  by  the  Workmen's 
Compensation  Law  even  as  it  stood  prior  to  the  above-cited 
amendment.  The  Appellate  Division,  Fourth  Department,  has 
unanimously  so  held  in  the  following  opinion  reversing  a  judg- 
ment for  $11,000  in  favor  of  such  an  employee  injured  by  collapse 

of  a  chair  in  1915. 

Joyce  v.  Eastman  Kodak  Co.,  182  App.  Div.  364,  Mar.  20,  1918. 

Kbuse,  p.  J.:  The  plaintiff  worked  in  one  of  defendant's  factories  and 
was  hurt  while  so  employed.  She  was  sitting  in  a  chair  sorting  time  cards ; 
one  of  the  legs  of  the  chair  was  loose  in  the  socket;  it  gave  way;  she  went 
down  to  the  floor  and  was  injured  on  October  19,  1915.  She  sedcs  to 
recover  damages  for  injuries  so  sustained.  She  contends  that  the  defendant 
was  negligent  in  furnishing  the  defective  chair.  The  defendant  denies  the 
charge  and  urges  that  she  knew,  or  should  have  known,  the  condition  of  the 
chair  before  she  used  it  and  voluntarily  took  the  chances  in  using  it,  and 
furthermore,  that  in  any  event  her  only  remedy  is  under  the  Workmen's 
Compensation  Law. 

The  defendant  makes  photographic  cameras  and  supplies.  The  Work- 
men's Compensation  Law  classes  employment  in  that  work  as  hazardous. 
(Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41],  S  2,  group  23.)  The 
defendant  had  made  provisions  before  the  accident  for  securing  payment  of 
compensation  for  injuries  to  its  employees  and  their  dependents  in  one  of 
the  ways  provided  by  section  50  of  the  act  (as  amd.  by  Laws  of  1914, 
chap.  316). 

I'he  factory  in  which  the  plaintiff  worked  had  about  200  employees  in  its 
several  departments.    Besides  those  who  planned  and  supervised  the  business 
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and  artisans  whose  work  entered  directly  into  the  oonatnictioiL  of  photo- 
graphic cameras  and  supplies,  there  were  desk-workers,  eleyatormen,  jani- 
tors, watchmen,  and  others  whose  work  was  not  so  directly  connected  with 
the  actual  making  of  cameras  and  supplies.  The  plaintiff  belonged  to  the 
latter  class.  2She  was  employed  in  the  cost  and  payroll  department  snd  her 
work  was  largely  clerical;  she  did  no  work  which  directly  entered  into  the 
construction  of  cameras  and  supplies. 

The  question  is  whether  she  was  engaged  in  a  hazardous  employment 
within  the  meaning  of  this  act  In  Matter  of  Laraen  v.  Paine  Drug  Co, 
(218  N.  Y.  252)  it  appeared  that  the  employer  was  engaged  in  the  manu- 
facture of  drugs  and  chemicals.  The  injured  employee  was  a  porter,  ele- 
Tator  and  handy  man  and  at  the  time  of  the  accident  was  putting  up  a 
small  shelf  at  the  foot  ol  the  elevator  and  lost  his  balance  and  fell  down  the 
elevator  shaft.  Ue  did  not  take  any  part  in  the  actual  manufacture  of 
drugs  and  chemicals.  The  Court  of  Appeals  held  that  he  was  entitled  to  an 
award  under  the  Workmen's  Compensation  Law.  We  think  this  case  is 
within  the  reasoning  of  the  decision  in  that  case.  If  her  employment  was 
fairly  incidental  to  the  manufacture  of  photographic  cameras  and  supplies, 
her  claim  is  covered  by  the  act.  We  think  it  was;  and  the  defendant  having 
made  provisions  for  tiie  payment  of  compensation  for  the  accidental  injuries 
of  its  employees  as  provided  by  the  act,  the  plaintiff's  remedy  thereunder  is 
exclusive.     {Shanahan  v.  Monarch  Engineering  Co.,  210  N.  Y.  460.) 

Tlie  judgment  and  order  should,  therefore,  be  reversed  and  the  complaint 
dismissed.  All  concurred.  Judgment  and  order  reversed  and  complaint 
dismissed  with  costs. 

b.  Traveling  Salesmanship 

The  Commission  and  the  courts  do  not  appear  to  have  explicitly 
stated  that  injury  to  a  traveling  salesman  upon  his  travels  has 
been  covered  by  the  amendment  of  1916  to  §  3,  subd.  4,  but  seem 
to  have  assumed  that  such  is  the  case  in  certain  instances.  In 
Brovm  v.  Parsons,  Case  No.  S-261,  May  10,  1918 ;  186  App.  Div. 
927,  Nov.  13,  1918,  and  Meyer  v.  Meyer  &  Lwnge^  S.  D.  R., 
vol.  17,  p.  576,  Bui.,  vol.  3,  p.  217,  May  29,  1918,  awards  to 
traveling  salesmen  for  street  injuries  not  connected  with  opera- 
tion of  vehicles  appear  to  have  been  contested  for  nonincidental- 
ness  of  accidents  occurring  upon  public  highways  and  to  have 
been  made  and  upheld  upon  authority  of  the  Court  of  Appeals 
decision  in  Redner  v.  Fdber  &  Son,  text  of  which  appears  below, 
page  131.  In  the  Brown  case  a  traveling  salesman  for  a  bakers' 
supplies  concern  broke  his  leg  in  alighting  from  a  street  car;  in 
the  Meyer  ea^e  a  salesman  injured  himself  by  slipping  in  the 
street  while  on  his  way  to  collect  a  bill. 

The  courts  have  aflSrmed  without  opinion  an  award  to  the 
dependents  of  a  salesman  and  demonstrator  of  chemicals  killed 
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by  explosion  of  an  ammonia  tank  while  in  the  plant  of  a  proapec- 
tive  customer:  Cain  v.  United  Breeders  Co.,  Death  File 
No.  21072,  Jidy  18,  1917;  181  App.  Div.  963,  Dec.  28,  1917; 
224  K  Y.  569,  June  14,  1918. 

Other  cases  of  accidents  to  salesmen  are:  Johnston  v.  Ajctx 
Btbbber  Co.,  S.  D.  R,  vol  18,  p.  606,  Bnl.,  voL  4,  p.  91,  Dec  23, 
1918;  Cordon  v.  Salwen  <&  Co.,  Bui.,  vol.  4,  p.  119;  and  Kdss  v. 
HerscKberg,  Schutz  &  Co.,  S.  D.  R,  voL  21,  p.  292,  July  3, 
1919 ;  —  App.  Div.  — ^  arfi:ued  Jan.  7,  1920.  In  the  Kaas  case 
award  was  made  for  death  of  a  traveling  salesman  from  gas  poison 
while  asleep  in  a  hotel  bedroom. 

c  Waitress  in  Mimitioii  Plant  Restaurant 

A  waitress  in  a  public  restaurant  maintained  by  a  corporation 
engaged  in  manufacturing  explosives  was  run  down  and  injured 
by  an  automobile  on  a  private  street  within  the  enclosure  of  her 
employer's  premises;  the  Conmiission  awarded  her  compensation, 
one  Commissioner  dissenting,  and  the  employer  took  appeal: 
McCaffery^  v.  Du  Pont  de  Nenumrs  &  Co.,  S.  D.  R,  vol.  20, 
p.  373,  April  4,  1919 ;  —  App.  Div.  — ,  reversed  on  extrarterri- 
torial  grounds,  Nov.  21,  1919. 

S.  SUBSIDIARY  OR   ADJUNCTIVB  WORK 

The  Compensation  Law  excepts  farm  laborers  from  coverage. 
Farming  and  kindred  occupations  may  be  compensatable,  how- 
ever, when  incidental  or  subsidiary  to  other  occupations.  The 
Appellate  Division,  unanimously  and  without  opinion,  has 
affirmed  an  award  to  a  canning  factory  operative  who  was  unin- 
tentionally injured  by  a  fork  thrust  of  a  co-employee  while  he 
was  gathering  beans  that  had  been  grown  by  the  factory  for 
canning  purposes:  Clarke  v.  Sherman,  S.  D.  R,  vol.  15,  p.  602, 
Feb.  15,  1918;  184  App.  Div.  921,  May  21,  1918.  The  Com- 
mission, citing  the  Clarke  case,  awarded  compensation  to  an  em- 
ployee injured  by  fall  of  a  ladder  while  he  was  gathering  apples 
for  his  employer.  The  theory  of  the  award  was  that  gathering 
the  apples  was  incidental  to  pruning  the  trees,  which  in  turn  was 
incidental  to  buying  an  abandoned  farm  and  putting  it  into  useful 
and  presentable  shape  for  purpose  of  sale  at  a  profit,  which  still 
further  in  turn  was  incidental  to  a  general  contractor  business 
of  building,   painting,   decorating   and   grading.      The   injured 


SuBSIBIAfiT  OK  AbJUNCTIVIB  WoEK  86 

employee's  main  work  for  his  employer  had  been  helping  to  erect 
or  repair  the  farm  buildinga  The  Appellate  Division  affirmed 
the  award  unanimously  aad  with  opinion:  O'DeU  v.  Bowmcm, 
S.  D.  R,  vol.  19,  p.  523,  Bui.,  vol.  4,  p.  166,  April  9,  1919; 
189  App.  Div.  386,  Nov.  12,  1919.  The  opinion  is  given  below, 
page  146. 

While  threshing  grain  is  not  within  the  compensation  law's 
list  of  hazardous  employments,  such  threshing  may  be  incidental 
to  milling,  which  is  within  the  list,  and  accordingly,  may  be 
within  the  law's  coverage.  The  Appellate  Division  intimated 
as  much  in  reversing  the  award  and  remanding  the  case  of 
Vincent  v.  Taylor  Bros.,  text  of  its  opinion  in  which  is  in  Bul- 
letin 87,  pages  80,  81.  Upon  rehearing  the  case  the  Commission 
found  that  the  main  business  of  the  thresher  operators  was  opera- 
tion of  a  mill  and  that  Vincent  had  worked  in  the  mill  one  day 
oat  of  the  twenty  of  his  employment.  Upon  these  new  findings 
the  Appellate  Division  affirmed  compensation  to  him:  Vincent 
V.  Taylor  Bros.,  File  'No.  16862,  March  21,  1918;  185  App.  Div. 
901,  July  2,  1918. 

Cleaning  up  and  caring  for  premises  is  incidental  to  the 
hazardous  business  that  is  being  conducted  upon  them:  Laurmo 
V.  Donovan,  below,  p.  127. 

Repairing  an  automobile  is  incidental  to  operating  it :  Render 
V.  Beineking,  S.  D.  R,  vol.  19,  p.  485,  Bui.,  vol.  4,  p.  148, 
Feb.  25,  1919;  188  App.  Div.  984,  June  30,  1919. 

8.  COMING  TO  OE  LEAVINO  WORK 

According  to  court  decisions,  as  a  general  rule  accidental 
injuries  to  employees  coming  to  or  leaving  work,  in  order  to  be 
compensatable,  must  occur  (1)  upon  ihe  employer's  premises  or 
at  his  plant,  (2)  within  a  reasonable  time  before  beginning  or 
after  quitting  work  and  (3)  without  intervening  pursuit  other 
than  the  employment.  Illustrative  cases  decided  prior  to  May, 
1918,  have  been  presented  in  Bulletin  81,  pages  74-82,  195-197; 
and  in  Bulletin  87,  pages  117-139.  On  December  9,  1919,  the 
Court  of  Appeals  aflSrmed  the  Appellate  Division's  judgment  in 
Uurphy  v.  Jjudhim  Steel  Co.,  described  in  Bulletin  87,  pages  126, 
127,  253.     Cases  decided  since  are  presented  here. 
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a.  Non-compensatable  Cases 

An  accident  upon  the  employer's  premises  to  an  employee  com- 
ing to  or  quitting  work  is  not  compensatable  if  it  does  not  occur 
within  reasonable  distance  of  the  point  of  work.  In  the  follow- 
ing railroad  case  the  employee  had  quit  work  and  had  traveled  con- 
siderably more  than  half  a  mile  upon  the  railroad's  right  of  way 
before  meeting  with  his  accident  The  Appellate  Division  had 
affirmed  an  award  to  his  widow  unanimously  and  without  opinion 
(184  App.  Div.  917).  In  reversing  the  award  Judge  Hiscock, 
speaking  for  the  Court  of  Appeals,  said:  "The  fact  that  an 
employee  is  on  the  '  premises '  of  his  employer  when  those  prem- 
ises consist  of  a  railroad  right  of  way  or  yards  does  not  have  the 
significance  which  it  naturally  would  have  in  the  case  of  an  ordi- 
nary manufacturing  plant.  We  know  that  such  rights  of  way 
extend  indefinitely  and  that  such  yards  are  of  no  standard  size 
but  run  from  small  areas  to  large  tracts  extending  over  many 
miles."     The  opinion  in  full  is  as  follows: 

MOlKEBNICT    y.    BXTFPALO    ft    SUSQUEHAKITA    R.    R.    COBP.,    225    N.    Y.     130, 

Jan.  7,   1919. 

Hiscock,  OEl.  J.:  What  we  regard  ae  the  determinative  facts  which  have 
been  found  in  this  case,  aside  from  formal  ones,  are  to  the  effect  that  the 
deceased  workman  was  in  the  emplo7  of  defendant  as  a  car  inspector  in 
one  of  its  yards;  that  he  was  accustomed  to  go  for  his  dinner  to  his  home, 
which  was  not  oa.  the  defendant's  premises,  on  weekdays  taking  the  high- 
way and  on  Sundays  walking  on  the  railroad  right  of  way  in  order  to  avoid 
exposing  himself  in  his  working  clothes  to  the  view  of  people  on  the  high- 
way; that  he  took  this  route  ''without  objection^'  on  the  part  of  his 
employer  and  in  so  doing  *'  violated  no  enforced  rule;  "  that  on  Sundays  he 
received  pay  for  eleven  hours  which  included  the  one  which  he  was  per- 
mitted to  take  for  dinner;  that  on  the  day  in  question,  which  was  Sunday, 
as  he  was  thus  going  to  dinner  he  received  injuries  causing  death  by  falling 
from  a  trestle  which  was  "within  the  limits  of  the  railroad  yards  in 
which  yard  he  performed  certain  of  his  duties." 

The  Industrial  Commission  further  found  as  a  conclusion  that  the  acci- 
dent to  deceased  "arose  out  of  and  in  the  course  of  his  employment,"  but 
since  we  have  findings  of  the  specific  circumstances  which  gave  rise  to  the 
accident,  these  are  to  control  rather  than  the  general  conclusion  drawn  from 
them  by  the  commission. 

Tested  by  the  general  character  of  the  undertaking  in  which  the  deceased 
was  engaged  at  the  time  of  the  accident,  the  latter  did  not  arise  in  the 
course  of  or  spring  out  of  his  employment.  Such  a  trip  of  an  employee  as 
he  was  taking  is  not  under  ordinary  circumstances  part  of  the  employment. 
It  is  true  that  it  has  been  held  many  times  that  where  an  employer  requests 
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or  customarily  permits  his  employees  to  eat  their  meals  upon  his  premises 
or  in  some  place  provided  for  them,  the  temporary  interruption  to  their 
work  thus  caused  will  not  be  regarded  as  terminating  their  character  as 
employees  or  as  excluding  them  from  the  protection  of  such  a  law  as  our 
Compensation  Act.  (HigMey  v.  Lancashire,  etc.,  Ry,  Co,,  9  B.  W.  C.  C.  496, 
501;  Blovelt  ▼.  Sawyer,  6  W.  C.  C.  16;  Morris  v.  Lamheth  Borough  Cotmcil, 
8  W.  C.  C.  1.)  This  view  is  in  accordance  with  the  rule  which  prevailed  in 
negligence  cases.  {Eeldmaier*,y.  Cohhs,  195  111.  172;  RUey  v.  Cudahy  Packing 
Co,,  83  Neb.  319;  Thotnas  v.  Cent.  Rtoay,  Co,,  108  Minn.  486.)  But  no 
case  has  been  cited  or  found  where  an  employee  going  for  such  a  purpose  to 
his  home  or  other  place  selected  by  him  a  substantial  distance  away  from 
the  "  ambit "  of  his  employment  and  from  the  employer's  premises  has  been 
regarded  as  so  engaged  in  the  latter's  business  that  an  accident  then  hap- 
pening to  him  would  be  held  to  be  one  arising  out  of  and  in  the  course  of  his 
employment.  On  the  contrary  it  has  been  uniformly  held  that  it  did  not  so 
arise.  (Boyd  on  Workmen's  Gompens.  §  481;  Ruegg  on  Employers'  Liability 
&  Workmen's  Gompens.  §  377;  Brice  v.  Lloyd,  2  B.  W.  C.  C.  26;  Hoskins  v. 
ImcaMter,  3  B.  W.  C.  C.  476,  478,  479;  Hills  v.  Blair,  182  Mich.  20.)  Such 
an  act  of  the  employee  lies  outside  of  his  employment  within  the  fair  appli- 
cation of  the  principles  which  were  laid  down  in  Matter  of  De  Voe  v.  N,  Y. 
8.  Rways.  (218  N*.  Y.  318)  and  does  not  come  within  the  rule  applied  in 
Matter  of  Littler  v.  Fuller  Co,  (223  N.  Y.  359),  where  the  transportation  in 
the  course  of  which  the  injury  arose  was  by  the  contract  of  hiring  expressly 
"brought  within  the  scope  of  the  employment."  This  view  is  also  in  accord- 
ance with  the  decisions  in  negligence  cases.  {Wilson  v.  C  d  0,  Rioay.  Co,, 
130  Ky.  182;  Moronen  v.  McDonnell,  143  N.  W.  Rep.  [Sup.  Ct.  Mich.]  8.) 

But  while  not  seeming  to  dispute  this  general  proposition  the  attorney- 
general  invokes  another  rule  for  the  purpose  of  sustaining  the  present  award, 
lids  rule  is  the  one  that  employment  for  the  purposes  of  a  workmen's  com- 
pensation act,  such  as  ours,  does  not  commence  or  end  at  the  instant  an 
employee  puts  his  hand  to  or  takes  it  from  his  actual  work,  but  includes  a 
reasonable  time  and  space  through  which  he  is  approaching  or  leaving  his 
work,  and  it  is  argued  that  under  this  principle  decedent's  relation  of 
employee  as  he  departed  to  his  dinner  continued  down  to  the  point  of  his 
accident  and  thus  gave  to  the  latter  the  necessary  character  to  make  it  a 
basis  for  compensation.  {Guastelo  v.  Mich,  Cent.  Ricay,  Co,,  160  N.  W.  Rep. 
[Sup.  Ct.  Mich.]  484;  Hoskins  v.  Lancaster,  supra;  Oane  v.  Norton  Hill 
CoUiery  Co.,  2  B.  W.  C.  C.  42,  47.) 

We  do  not  think  that  the  findings  sustain  this  argument.  As  already 
stated  they  simply  show  that  at  the  time  the  deceased  fell  he  was  still  "within 
the  limits  of  the  railroad  yards  in  which  yard  he  performed  certain  of  his 
duties,"  there  being  nothing  to  indicate  how  far  he  had  proceeded  from  where 
he  stopped  work.  The  fact  that  an  employee  is  on  the  "  premises "  of  his 
employer  when  those  premises  consist  of  a  railroad  right  of  way  or  yards 
does  not  have  the  significance  which  it  naturally  would  have  in  the  case  of 
an  ordinary  manufacturing  plant.  We  know  that  such  rights  of  way  extend 
indefinitely  and  that  such  yards  are  of  no  standard  size  but  nm  from  small 
areas  to  large  tracts  extending  over  many  miles.  Therefore,  to  say  that  the 
deceased  was  still  within  the  yards  where  he  performed  some  of  his  duties 
in  no  maimer  indicates  that  he  was  still  within  that  reasonable  distance  of 
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the  point  of  oessation  of  his  actual  work  where  he  would  be  protected.  Xor 
do  we  think  that  this  distance  and  protection  would  be  indefinitely  and  aa 
matter  of  course  extended  simply  because  the  employer  permitted  him  for 
his  own  purposes  to  travel  on  the  railroad  right  of  way  instead  of  taking 
the  usual  and  safe  course  by  the  highway. 

EfVen  farther  than  this,  if  we  should  assume  that  we  might  look  to  the 
evidence  in  the  attempt  to  imply  a  fiiMling  that  would  uphold  the  award, 
the  attempt  would  in  my  opinion  fail.  This  evidence  would  show  that  tlie 
deceased  on  the  occasion  in  question  traveled  over  3,000  feet,  considerably 
more  than  half  a  mile,  from  the  yard  where  he  stopped  work  before  reaching 
the  trestle  where  he  fell,  whereas  it  was  a  much  riiorter  distance  to  the 
highway  which  he  ordinarily  used  for  this  trip,  and  although  the  route  which 
he  did  take  before  reaching  the  trestle  crossed  two  streets  which  would  have 
led  him  home.  Under  such  circumstances  we  do  not  think  that  it  would 
have  been  permissible  for  the  Industrial  Commission  to  find  that  the 
deceased  at  the  time  of  his  accident  was  still  within  that  reasonable  distance 
which  the  law  gave  to  him  for  departure  from  his  work. 

As  has  been  suggested  it  does  not  seem  that  the  mere  fact  that  the 
employer  suifered  the  employee  for  reasons  of  his  own  to  travel  home  by  the 
right  of  way  instead  of  by  the  usual  and  safe- highway  should  operate  to 
extend  the  distance  through  which  the  employee  might  travel  on  an  errand 
of  his  own  before  losing  his  character  of  employee,  and  if  the  deceased  while 
traveling  upon  the  highway  and  when  distant  half  a  mile  from  his  place  of 
work  had  been  injured  we  suppose  it  would  hardly  be  suggested  that  the 
accident  arose  in  the  course  of  his  employment.  In  the  cases  which  have 
been  called  to  our  attention  where  the  claim  of  an  employee  has  been  sus- 
tained under  the  rule  which  we  have  discussed  the  accident  happened  in 
close  proximity  to  the  place  of  work  and  while  the  employee  was  on  the 
premises  of  the  employer  and  departing  from  or  approaching  his  work  by  a 
way  which  had  been  furnished  or  adopted  by  the  employer  as  a  usual  and 
customary  one.  {Chme  v.  Norton  HiU  OoJUery  Oo.^  §upra;  EotthinB  v.  Lamr- 
casii^r,  snp^a;  M*Kee  v.  Oreat  North,  Rtcay.  Co,,  1  B.  W.  C.  C.  166.  See, 
also,  Olaen  v.  Andrews,  168  Mass.  261,  263.) 

On  the  other  hand  the  case  which  of  all  otiiers  is  most  analogous  in  its 
facts  to  the  present  one  is  opposed  to  an  award.  {HUla  v.  Blair,  182  Mioli 
20.)  In  that  case  the  deceased  workman  of  the  defendant  started  from,  a 
hand  car  house  where  the  crew  stopped  at  noon  to  go  to  his  home  for  dinner. 
He  traveled  on  the  railroad  right  of  way,  although  a  short  distance  from  the 
starting  point  a  highway  crossed  the  track  and  thence  ran  parallel  with  it. 
At  a  distance  of  OGO  feet  from  the  starting  point  he  was  accidentally  killed 
by  collision  with  a  train.  Under  a  statute  like  our  own  on  this  point  the 
Industrial  Accident  Board  held  that  the  deceased  was  still  in  the  employ- 
ment of  the  defendant  under  the  rule  which  has  been  stated  and  made  an 
award.  The  Supreme  Ck>urt,  however,  reversed  this  action  holding  in  effect 
that  the  deceased  could  not  be  regarded  as  within  the  rule  and  stiU  in  the 
employment  of  the  defendant  at  the  time  the  accident  happened.  (See,  also, 
Caton  v.  Strel  Co.,  39  Scot.  L.  R.  762;  M'Laren  v.  OaledoniiPn  Rway.  Co,, 
5  B.  W.  C.  G.  492;  Waltera  v.  Bta4}eley  Goal,  etc.,  Co.,  4  B.  W.  C.  C.  303; 
OUmow  V.  Dorman,  Long  d  Co.,  4  B.  W.  0.  C.  279.) 
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for  tlMBe  Teaaons  we  think  Hm  order  of  the  Appellate  Diyiu^m  and  the 
award  of  the  State  Industrial  Commiaaion  must  be  reversed  and  the  claim 
rfiomiiMMt  with  ooeta  in  thia  court  and  in  the  Appellate  Diviaion  against  tue 


Chasb,  OoLLzif,  CuDDBBAGK,  HoQAN,  MoL^uoHUK  and  CaAJn,  J  J;  concur. 
Order  rereraed,  ete. 

Upon  authority  of  the  Mclnemey  decision,  the  Appellate  Divi- 
sion reversed  an  award  to  a  trolley  car  conductor  who  had  been 
run  down  by  an  automobile  in  a  public  highway  while  returning 
to  his  car  from  a  restaurant  to  which  he  customarily  went  between 
trips  for  lunch:  Wood  v.  Jamestown,  Westfield  &  Northwestern 
By.  Co.,  Case  No.  7423,  Jan.  16,  1919;  188  App.  Div.  986, 
June  30,  1919. 

The  Appellate  Division  reversed  the  award  and  dismissed  the 
elaim  in  the  case  of  a  superintendent  of  milk  routes  killed  by  an 
automobile  while  dismounting  from  a  street  car,  his  intent  being 
to  go  upon  a  milk  route  and  instruct  a  new  driver:  Balk  v.  Queen 
City  Dairy  Co.,  Death  Case  No.  4820,  March  21,  1918;  184  App. 
Div.  631,  Nov.  13,  1918.     Text  of  the  brief  opinion  in  the  case 

appears  above,  page  73. 

If  an  employee  quitting  his  employer's  premises  at  the  end  of 
working  hours  turns  back  for  purposes  of  his  own  and  meets  with 
an  accident,  his  ease  is  not  compensatable.  A  youth,  having 
reached  the  street  door  of  his  employer's  plant  returned  to  search 
for  companions.  While  calling  to  them  through  an  elevator  shaft 
the  descending  elevator  crushed  his  head.  In  reversing  an  award 
to  his  mother,  brother  and  sisters,  the  Appellate  Division  said: 

Ubbait  v.  ToPFUfo  Bbos.,  184  App.  633,  Nov.  13,  1918. 

Lton,  J.:  The  serious  question  involved  upon  this  appeal  is  whether  the 
injury  arose  out  of  and  in  the  course  of  the  employment. 

Paul  Urban,  the  deceased,  was  injured  while  at  work  for  Topping  Brothers. 
He  died  on  December  7,  1917,  as  the  result  of  an  accident  on  the  day  before. 
Preiiminmry  to  tiie  taking  of  evidence  the  Deputy  Commissioner  inquired  as 
foUovrs:  "Is  this  case  contested?  Mr.  Spiegel  [plaintiff's  attorney]:  It 
apparenty  ia.  Mr.  Archer:  Contested  on  what  groimd?  Mr.  Gardiner:  On 
the  ground  the  case  does  not  rightfully  come  under  the  Compensation  Law. 
^t^.  Archer:  That  he  wasn't  engaged  in  a  hazardous  occupation?  Mr.  (Gardi- 
ner: No,  the  accident  was  not  one  that  arose  out  of  and  in  the  course  of 
onployment.''  The  case  is  stated  by  the  attorney  for  the  claimant  as  follows: 
''Mr.  Spiegel:  This  concern  ceased  work  at  5:30.  The  accident  occurred 
at  5:35,   five    jninutes   really   alter   quitting  time.     Mr.   Archer    [Deputy 
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Commissioner]:  On  the  premises?  Mr.  Spiegel:  Yes.  A  good  many 
employees  had  left  the  place,  but  my  man  and  several  others  were  still  on 
the  premises  although  they  quit  actual  work.  There  was  an  eleyator  on 
the  premises  and  the  deceased  had  stepped  up  to  the  elevator  in  order  to  call 
two  co-employees  with  whom  he  usually  went  home.  He  didn't  find  them 
on  his  floor.  In  order  to  call  them  he  looked  into  the  elevator  shaft.  This 
elevator  shaft  had  a  door  in  front  of  it  which  had  a  square  opening  about 
the  height  of  a  man's  head,  and  as  he  put  his  face  in  there  to  call  for  these 
friends  at  that  moment  the  elevator  descended  and  he  sustained  injuries 
from  which  he  died.  The  contention  is  not  so  much  that  while  he  was  on 
the  premises  the  accident  occurred  but  in  the  course  of  his  employment. 
My  friend's  contention  is,  possibly,  that  it  did  not  arise  out  of  and  in  the 
course  of  his  actual  employment.  That  is  the  only  bone  of  contention.  I 
think  everything  else  is  conceded.  There  would  be  no  dispute  to  anything 
else.  We  would  like  a  ruling  if  this  falls  within  the  Compensation  Iaw. 
Mr.  Archer:  What's  your  statement?  Mr.  Crardiner:  The  man  had 
finished  his  work  for  the  day,  had  washed  up,  had  put  on  his  coat  and  hat 
and  had  started  out,  and  then  returned  to  call  down  the  elevator  shaft 
to —  Mr.  Archer:  By  'started  out'  you  mean  he  actually  left  the 
premises?  Mr.  Gardiner:  No,  he  had  gone  as  far  as  the  door  and  came 
back  simply  for  -his  personal  business  and  not  in  connection  with  anything 
relating  to  his  employment.  •  •  *  Then  the  question  of  dependency  is 
also  disputed,  after  we  come  out  of  that.  Mr.  Archer:  I  believe  you  have 
agreed  absolutely  on  the  statement  of  fact.  Mr.  Spiegel:  I  believp  so.  Mr. 
Archer:  Let's  go  ahead  and  try  the  question  of  dependency.  *  *  •  Mr. 
Gardiner:  The  Commissioner  hasn't  decided  as  yet  that  he  comes  under 
the  Compensation  Law?  Mr.  Archer:  No,  I  have  made  no  decision  yet, 
but  think  you  have  agreed  on  the  question  of  fact.    Case  is  adjourned." 

On  Monday,  April  8,  1918,  the  hearing  was  resumed,  and  the  attorney  for 
the  insurance  carrier  said :  "  Mr.  Gardiner,  we  were  to  have  a  decision  as  to 
whether  or  not  it  was  in  the  course  of  his  employment.  Did  the  Commis- 
sioner go  into  that?  Deputy  Com'r  Archer:  I  think  it  was.  However,  that 
will  be  part  of  my  study  of  the  case,  but  I  think  it  was  —  my  mind  is  still 
open  on  the  matter.  Call  your  witness."  The  treasurer  of  the  employers 
and  the  plaintiff's  father  were  then  examined.  Adjournment  was  then  had 
until  April  fifteenth,  when  the  following  appears  on  the  record:  "Mr. 
Archer:  This  is  a  dependency  case,  as  I  understand  it,  and  everything  is 
stipulated  except  the  question  of  dependency.  Mr.  Gardiner:  Yes.  Mr. 
Archer:  We  attempted  to  hear  this  case  last  week  but  became  convinced 
that  an  interpreter  was  necessary,  hence  the  adjournment  to  this  date.  We 
have  an  interpreter  now  and  will  proceed  with  the  case  on  the  question  of 
dependency."  The  plaintiff's  father  and  mother  were  examined  at  length. 
The  meetings  of  March  twenty-eighth,  April  eighth  and  fifteenth  are  the  only 
occasions  on  which  the  matter  of  whether  the  acc&dent  arose  out  of  and  in 
the  course  of  the  employment  were  discussed.  Hearings  were  had  on 
April  22,  May  8  and  May  20,  1918,  at  none  of  which  was  there  an  appear- 
ance except  at  the  meeting  at  which  an  allowance  was  made  to  claimant's 
attorney  for  legal  services.  The  award  appealed  from  was  made  May  twentieth, 
in  which  this  statement  appears:     "At  the  hearing  held  on  April  15,  1918, 
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it  was  stipulated  on  behalf  of  the  employer  and  insurance  carrier  that  the 
only  question  raised  in  this  case  was  the  question  of  dependency  of  the 
claimants."  It  was  found  as  a  conclusion  of  fact:  "4.  The  injuries  which 
resulted  in  the  death  of  Paul  Urban,  Jr.,  were  accidental  injuries,  and  arose 
out  of  and  in  the  course  of  his  employment." 

It  was  plainly  the  intention  of  the  attorney  for  the  employer  and  insur- 
ance carrier  not  to  waive  the  question  as  to  the  accident  not  having  arisen 
out  of  and  in  the  course  of  the  employment.  It  was  understood  that  the 
statement  of  claimant's  attorney  made  at  the  meeting  of  March  twenty- 
eighth  was  a  stipulation  of  the  facts  as  to  the  manner  in  which  the  decedent's 
death  was  caused,  and  not  a;  stipulation  that  the  question  was  not  in  the  case. 
The  proceedings  of  April  eighth  make  this  plain.  No  further  proof  was 
offered  upon  the  subject,  and  it  is  evident  that  the  fact  of  the  manner  of 
decedent's  death  had  passed  from  the  mind  of  the  Commissioner  at  the  time 
the  award  was  made,  or  that  he  reached  the  conclusion  that  the  accident 
arose  out  of  and  in  the  course  of  the  young  man's  employment.  From  the 
decision  of  the  Commission  we  judge  the  former  to  be  the  case.  It  is 
a  material  point  of  law  in  the  case  and  we  shall,  therefore,  discuss  it. 

The  decedent  had  plainly  finished  his  employment,  which  was  assistant 
order  clerk  in  a  wholesale  hardware  business,  laying  out  goods  on  order. 
He  had  washed  up,  put  on  his  coat  and  hat  and  gone  to  the  door  to  go  out. 
It  was  five-thirty-five.  His  quitting  time  was  five-thirty.  Remembering  that 
the  companions  with  whom  he  usually  went  home  were  still  there  he 
returned;  not  finding  them  in  the  room  upstairs,  he  thrust  his  head  in  the 
open  space  and  called  to  them.  The  descending  elevator  crushed  his  head. 
At  the  time  he  met  his  death  he  was  not  engaged  in  the  business  of  his 
employment.  He  had  ceased  that.  His  act  of  turning  back,  looking  about 
the  room  for  his  companions,  and  putting  his  head  into  the  elevator  shaft 
was  his  own  volimtary  act.  He  had  deviated  from  the  direct  and  ordinary 
route  of  passage  for  purposes  of  his  own. 

llie  award  must  be  reversed  and  the  case  dismissed.  All  concurred, 
except  John  M.  Kbllooo,  P.  J.,  dissenting*  Award  reversed  and  claim 
dismissed. 

A  tug  boat  captain  having  been  discharged  for  intoxication 
and  having  been  drowned  by  an  unwitnessed  accident  while  quit- 
tbg  the  vessel,  a  majority  of  the  Appellate  Division  reversed  an 
award  to  his  widow  upon  presumptive  evidence  that  he  had 
reached  the  pier  before  falling  into  the  water,  but  Justice  Coch- 
rane, concurring,  held  that  right  to  death  benefits  had  been  lost 
by  unreasonable  delay  of  the  deceased  employee  in  leaving  the 
boat  after  the  discharge:  Whalen  v.  Stanwood  Towing  Co.j 
S.  D.  R.,  vol.  17,  p.  626,  Aug.  12,  1918;  186  App.  Div.  190, 
Jan.  8,  1919.  Full  texts  of  the  opinions  in  the  case  are  given 
in  Bulletin  No.  95,  pages  350,  351. 
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Award  to  an  applicant  for  work,  injured  upon  the  ppoepoctive 
employer's  premises  before  terms  of  employment  had  been  agreed 
upon  and  before  he  had  done  any  work,  was  reversed  by  the 
Appellate  Division  with  opinion,  one  justice  dissenting:  Bras- 
swri  V.  DeloAoare  &  Hudson  Co,,  S.  D.  R,  voL  18,  p.  573, 
Nov.  19,  1918;  186  App.  Div.  647,  Mar.  5,  1919.     The  opinion 

is  given  above,  page  50. 

A  railroad  car  cleaner,  while  walking  home  from  his  day^s 
work,  left  a  public  highway,  entered  upon  the  railroad  tracks  and 
procured  an  old  tie  for  kindling  wood.  A  train  ran  him  down 
and  killed  him.  The  Commission  denied  compensation  to  his 
widow  upon  ground  that  his  accident  was  not  incidental  to  his 
employment:  Brewinshi  v.  Pullmcm  Co.,  S.  D.  R,  vol.  17, 
p.  644,  BuL,  vol.  4,  p.  24,  Oct.  15,  1918. 

An  elevated  railway  guard  remained  on  a  train  at  the  end 
of  his  run  and  was  severely  burned  in  a  collision.  He  brought 
an  action  for  negligence  against  his  employer.  The  employer 
claimed  that  the  Workmen's  Compensation  Law  governed  the 
accident  to  the  exclusion  of  the  action  for  negligence;  the 
employee  claimed  that  his  status  at  time  of  the  accident  was  that 
of  passenger,  not  of  employee  The  Supreme  Court,  New  York 
Trial  Term,  refused  to  set  aside  the  verdict  of  a  jury  for  $20,00O 
in  favor  of  the  employee.  Its  opinion  has  been  given  in  Bul- 
letin 87,  pages  120-122.  The  Appellate  Division,  First  Depart- 
ment, has  affirmed  the  Trial  Term's  judgment  and  order  with 
further  opinion,  as  follows: 

PiSBSON  y.  INTEBBOBOTXGH  RAPID  Transtt  Co.,  184  App.  Div.  678,  Not.  8, 1918. 

Shsabset,  J.:  Plaintiff  was  employed  by  defendant  as  a  goard  on  its 
elevated  railway.  He  had  been  on  duty  for  several  hours,  finished  his  trip 
at  the  terminal,  and  was  off  duty  on  what  is  known  as  a  '^  swing ''  of  abont 
two  hours.  His  time  was  at  his  disposal  for  that  period.  He  was  in  the 
company's  uniform  and  instead  of  leaving  the  train  and  the  premises  of 
the  defendant  he  remained  upon  the  same  train  when  it  started  on  its 
southerly  trip.  His  purpose  in  taking  the  trip  was  to  go  to  his  dentist's  on 
Fifty-ninth  street,  but  it  was  his  intention  to  stop  off  the  train  at  One 
Hundred  and  Twenty-ninth  street  where  the  employees  receive  their  pay 
and  if  there  were  not  too  many  in  line,  to  collect  his  pay.  After  the  train 
had  left  the  terminal  and  before  reaching  One  Hundred  and  Twenty-ninth 
street  it  came  into  collision  with  another  train  on  the  same  track  and  the 
plaintiff  sustained  the  injuries  for  which  the  damages  have  been  awarded. 
The  accident  happened  on  June  S,  1916. 
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The  appeUant's  claim  is  that  the  plaintifTs  remedy  for  this  accident  is 
provided   by   the  Workmen's   Compensation   Law.    Its   argument   is   based 
mainly  uxion  the  amendment  of  the  law  made  by  chapter  622  of  the  Laws 
of  1916,  which  went  into  effect  before  this  accident.    It  is  claimed  that  this 
injury  comes  within  the  provisions  of  the  act  by  reason  of  a  change  in  the 
definition  of  "employee."    Under  the  act  of  1914,  "employee"  was  defined 
u  follows  (Consol.  Laws,  chap. -67  [Laws  of  1914,  chap.  41] ,  |  3,  subd.  4) : 
" '  Employee '  means  a  person  who  is  engaged  in  a  hazardous  employment  in 
the  aerrice  of  an  employer  carrying  on  or  conducting  the  same  upon  the 
premises  or  at  the  plant,  or  in  the  course  of  his  employment  away  from  the 
plant  of  his  employer;   and  shall  not  include  farm  laborers  or  domestic 
servants."    While  the  act  contained  this  definition,  it  was  held  in  Matter  of 
De  Voe  ▼.  N.  F.  State  RaHwaye  (218  N.  Y.  318)   that  the  employee  was 
entitled  to  compensation  only  if  he  were  engaged  in  a  hazardous  employment 
at  the  time  of  the  accident.    De  Voe,  it  will  be  recalled,  was  a  motorman  of 
a  street  railway  who  had  finished  his  work  for  the  day  and  was  hurrying 
to  catch  a  street  car  to  go  to  an  adjoining  town  to  have  his  watch  tested, 
as  required  by  the  rules  of  the  company,  and  was  struck  by  an  automobile 
and  killed.    Following  the  decision  of  that  case  in  the  Appellate  Division 
(169  App.  Div.  472),  the  act  was  amended  by  chapter  622  of  the  Laws  of 
1916.     The   amendment  gave  this   definition   of   employee:      **' Employee' 
means  a  person  engaged  in  one  of  the  occupations  enumerated  in  section  two 
or  who  is  in  the  service  of  an  employer  whose  principal  business  is  thai  of 
carrying  on  or  conducting  a  hazardous  employment  upon  the  premises  or  at 
the  plant,  or  in  the  course  of  his  employment  away  from  the  plant  of  his 
employer;  and  shall  not  include  farm  laborers  or  domestic  servants."    It 
will  be  observed  that  instead  of  defining  ''employee"  as  one  engaged  in  a 
hazardous  employment  in  the  service  of  an  employer  it  is  now  one  engaged 
in  the  enumerated  occupations  or  who  "is  in  the  service  of  an  employer 
whose  principal  business  is  that  of  carrying  on  or  conducting  a  haeardous 
emEployment."    The  claim  is  that  this  does  away  with  the  settled  and  recog- 
nised limitation  that  the  injury  must  arise  out  of  and  in  the  course  of 
employment.    The  argument  is  not  sound.    The  amendment  does  broaden  the 
definition  so  as  to  make  it  clear  that  an  employee  who  is  injured  while 
employed   by  one  whose  principal   business   is   to   carry  on   a  hazardous 
employment  is  entitled  to  compensation  irrespective  of  whether  what  he 
is  doing  at  the  time  is  hazardous  or  not.    The  argument  takes  no  account 
of  subdivision  7  of  section  3  of  the  sot,  which  reads  now  as  it  did  in  1914, 
nam^:     "'Injury'  and  'personal  injury'  mean  only  accidental  injuries 
arising  out  of  and  in  the  course  of  employment."    While,  therefore,  the 
definition  of  an  employee  has  been  changed,  there  has  been  no  change  in  the 
law  that  limits  recovery  to  injuries  that  come  within  subdivision  7  of  sec- 
tion 3  of  the  act. 

There  is,  however,  more  to  be  said  in  favor  of  appellant's  contention.  In 
the  first  place,  the  concluding  sentence  in  the  opinion  in  the  De  Voe  case 
reads:  '*  He  was  not  injured  while  on  duty  nor  in  his  working  hours,  nor 
<m  his  way  to  or  from  his  duty  within  the  precincts  of  the  company." 
That  does  not  hold,  but  it  seems  to  intimate,  that  one  on  his  way  to  or  from 
liis  doty  within  the  precincts  of  the  company  would  be  entitled  to  compen- 
astioBy  and  there  are  cases  in  the  Appellate  Divinon  that  so  hold.    For 
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example,  in  the  case  of  a  man  employed  in  the  subway  who  reported  for 
work  but  was  considered  too  dnmk  to  work  and  was  sent  away  and  was 
injured  while  walking  out  of  the  subway.  It  was  held  that  this  injury 
arose  out  of  and  in  the  course  of  his  employment  and  ccMnpensation  i¥as 
allowed.  {Kieman  y.  Friestedt  Underpinning  Co.,  171  App.  Div.  539.) 
Furthermore,  it  seems  right  that  a  motorman  or  guard  who  has  been  taken 
to  the  end  of  the  line  and  is  compelled  to  lay  off  for  two  hours  or  so  before 
the  next  run  should.be  protected  by  the  act  in  the  case  of  an  injury  sus- 
tained while  in  the  precincts  of  the  company  awaiting  his  next  tour  of  duty. 
There  would,  of  course,  be  no  question  but  that  a  motorman  who  had  thus 
gone  to  the  end  of  his  line  and  who  was  provided  a  waiting  place  &  few 
stations  removed  and  who  rode  on  the  train  to  that  waiting  place  and  mraa 
injured  on  the  way  would  be  said  to  have  sustained  an  injury  growing  out 
of  and  in  the  course  of  his  employment.  In  view  of  the  numerous  deciaiona 
of  the  Appellate  Division  tending  in  this  direction  {Countryman  v.  Neufnan, 
174  App.  Div.  000;  BzepczynsH  v.  Manhattan  Brew  Co.,  179  id.  052; 
MoCahe  v.  Brooklyn  Heights  R.  R.  Co,,  177  id.  107,  and  in  view  of  the 
intimation  at  the  conclusion  of  the  opinion  in  the  De  Voe  case,  it  might 
be  persuasively  argued  that  this  case  was  within  the  act,  if  it  were  not  for 
the  recent  explicit  opinion  of  the  Court  of  Appeals  in  Matter  of  Daly  v.  Bates 
d  Roberts  (224  N.  Y.  126)  in  which  Judge  Hogan  quotes  the  opinion  of 
the  Court  of  Appeals  in  Matter  of  Heitst  v.  Rt^^pert  (218  N.  Y.  148)  as  lay- 
ing down  the  law  applicable  to  these  cases.  In  the  Heitz  case  the  accident 
happened  while  the  act  of  1014  was  in  effect,  but  the  amendment  of  1916 
was  in  effect  at  the  time  of  the  accident  in  the  Daly  case.  However,  as 
above  stated,  I  do  not  think  that  the  amendment  makes  any  difference. 
Judge  HoGAN  says:  '"The  statute  does  not  provide  an  insurance  against 
every  accident  happening  to  the  workman  while  he  is  engaged  in  the  employ- 
ment. The  words  '  arising  out  of  and  in  the  course  of  employment '  are  con- 
junctive, and  relief  can  be  had  under  the  act  only  when  the  accident  arose  both 
'out  of  and  'in  the  course  of  employment.  The  injury  must  be  received 
( 1 )  while  the  workman  is  doing  the  duty  he  is  employed  to  perform,  and 
also  (2)  as  a  natural  incident  of  the  work.  It  must  be  one  of  the  risks 
connected  with  the  employment,  flowing  therefrom  as  a  natural  consequence 
and  directly  connected  with  the  work.' "  In  view  of  this  opinion  I  do  not  see 
how  it  is  possible  to  hold  that  this  accident  was  within  the  purview  of 
the  act,  for  this  workman  was  off  duty,  was  on  his  way  to  his  dentist's  and 
did  not  have  to  report  back  for  duty  for  two  hours.  The  injury  was,  there- 
fore, not  received  while  he  was  doing  the  duty  he  was  employed  to  perform 
nor  was  it  a  natural  incident  of  the  work. 

It  is  also  claimed  that  there  is  no  proof  of  negligence,  but  as  the  plaintiff 
was  a  passenger  and  the  accident  grew  out  of  a  collision  between  the  train 
he  was. on  and  another  train  and  the  circumstances  of  the  accident  are  fairly 
shown,  the  rule  of  res  ipsa  loquitur  applies.  No  proof  was  put  in  by  the 
defendant  to  overcome  the  presumption  of  negligence. 

It  is  claimed  that  the  verdict  is  excessive,  but  a  consideration  of  the 
serious  nature  of  the  injuries,  the  terrible  suffering  that  the  man  endured 
by  reason  of  his  bums,  the  long  snd  painful  treatment,  the  fact  that  he 
still  has  open  sores  on  his  body,  that  these  keep  him  awake  two  or  three 
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nighU  a  week  and  that  lie  will  never  get  over  them  make  the  verdict  not 
unieaeonable,  in  spite  of  the  fact  that  his  earning  capacity  hae  been  but 
little  impaijred. 

The  judgment  and  order  should  be  affirmed,  with  costs.  ClabkBi  P.  J., 
DowLiNe,  Smich  and  Paob^  JJ.,  concurred.  Judgment  and  order  sffirmed, 
with 


An  employee  quit  work  at  eleven-tweixty  o'clock  at  night; 
twenty  minutes  later  fire  broke  out  in  his  employer's  plant;  four 
hours  later  a  falling  wall  killed  him  while  he  was  helping  to  fight 
the  fire;  the  Commission  awarded  death  benefits  to  his  mother 
upon  the  assumption  that  he  had  not  gotten  clear  of,  or  very  far 
froni,  the  premises  after  quitting  work  and  before  engaging  in  the 
fire  fighting;  the  Appellate  Division  held,  td  the  contrary,  that 
the  assumption  was  that  he  had  gotten  clear  during  the  twenty 
minutes'  interval,  since  it  took  but  five  minutes  for  him  so  to  do; 
it  pointed  out  also  that  the  evidence  was  silent  as  to  the  time 
of  his  entry  upon  the  fire  fighting;  it  reversed  the  award  and  dis- 
missed the  claim  with  opinion,  one  justice  dissenting:  Cole  v. 
Fkischmann  Mfg.  Co.,  Death  Case,  ITo.  226894,  Apr.  28,  1919; 
189  App.  Div.  306,  JSTov.  12, 1919.  His  membership  in  the  village 
fire  department  complicated  the  question.     The  opinion  appears 

below,  page  137. 

b.  CompMiMtable  Cases 

A  passenger  elevator  operator,  leaving  his  elevator  to  go  to 
lunch,  lost  his  life  while  trying  to  use  a  freight  elevator  to  procure 
his  hat  and  coat.  The  Appellate  Division  and  the  Court  of 
Appeals  (226  N.  Y.  Rep.  564,  Mar.  11,  1919)  affirmed  an  award 
to  his  father  vnthout  opinion.  Circumstances  of  the  accident  are 
set  forth  in  a  dissenting  opinion  of  Justice  Kellogg,  as  follows: 

HoQAK  y.  Edwabd  EironfKBEniro  Ck>.,  186  App.  Div.  021|  Not.  13,  1918. 

H.  T.  Keixooo,  J.  (dissenting) :  The  business  of  the  employer  was  the 
BAoagement  and  maintenance  of  elevators,  boilers,  etc.,  in  yarious  buildings. 
It  operated  four  elevators  in  a  building,  not  otherwise  controlled  by  it,  which 
lud  an  entrance  on  Fifth  avenue,  and  another  entrance  for  the  handling  of 
freight  on  Nineteenth  street  in  the  city  of  New  York.  On  the  Fifth  avenue 
Bide  there  were  two  passenger  elevators,  and  on  the  Nineteenth  street  side 
two  freight  elevators.  On  the  day  of  the  accident  the  employment  of  the 
^Iccetsed  was  as  an  operator  of  one  of  these  passenger  elevators.  On  the 
^y  before  he  had  been  placed  upon  one  of  the  freight  elevators  for  the  pur- 
pose of  instmction  as  to  the  various  floors,  the  names  of  the  occupants  of  the 
Tirioas  rooms,  and  other  matters.    He  was  so  instructed  upon  that  elevator 
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for  the  reason  that  the  passenger  elevator  which  he  was  designed  to  run  "was 
still  in  charge  of  an  operator  whose  place  he  was  to  take.    On  the  mormn^ 
of  the  accident  he  was  installed  as  an  operator  of  the  passenger  elevator,  and 
from  then  on  his  employment  was  confined  ezelnaiyely  to  the  operation 
thereof.    He  left  the  elevator  at  a  prescribed  hour  to  go  to  his  lun^h.     His 
hat  and  coat  were  in  the  basement,  which  could  be  readied  by  one  of  the 
freight  elevators  only.    He  crossed  the  building  to  the  shaft  of  one  of  these 
elevators,  and  found  that  the  elevator  was  at  the  bottom  of  the  shaft.     He 
was  told  to  ring  a  bell  and  notify  the  operator,  who  was  on  the  basement 
floor,  to  bring  up  the  elevator,  but  instead  of  doing  this  he  lifted  the  gate 
guarding  the  entrance  to  the  shaft,  reached  in  and  pulled  the  cable,  where- 
upon the  elevator  shot  up,  struck  him  in  the  head,^  and  inflicted  sudi  injuries 
that  he  died.    It  is  clear  to  me  that  the  deceased  was  not  acting  in  the  course 
of  his  employment.    It  is  true  that  an  employee  who  is  going  from  or  coming 
to  his  work,  or  is  waiting  for  work,  or  is  on  his  way  to  a  cloakroom  to  ^t 
his  clothes,  always  while  in  the  plant  or  upon  the  premises  of  his  employer, 
may  be  acting  in  the  course  of  his  employment,  so  that  for  an  injury  inflicted 
he  might  have  an  award.    This  is  not  such  a  case.    In  the  flrst  place,  this 
deceased  was  not  in  the  plant  or  upon  the  premises  of  his  employer  at  the  time 
of  the  accident,  for  the  reason  that  his  employer  was  neither  the  owner,  the 
occupant  or  the  custodian  of  the  plant  or  premises.    In  the  second  place,  the 
deceased  was  not  merely  a  passive  agent,  waiting  or  traveling  as  an  incident 
of  his  employment,  but  was  actively  engaged  in  operaiting  machinery  of  his 
employer  which  he  was  neither  employed  to  operate  nor  had  the  right  to 
operate.    He  was  doing  work  which  he  was  not  hired  to  do,  and  through  such 
work  met  his  death.    It  seems  to  me  that  he  stepped  out  of  his  employment 
as  distinctly  as  if  he  had  gone  to  another  building,  the  elevators  in  which 
were  managed  by  his  employer,  and  there  been  killed  while  operating  one  of 
them  without  authority.    I  favor  a  reversal  and  dismissal  of  the  award. 

A  leather  goods  factory  required  its  employees  to  work  on  the 
Fourth  of  July ;  when  quitting  time  came  they  found  the  factory- 
door  locked  and  the  watchman  gone  away  with  the  key;  after 
some  time  they  got  out  by  sliding  down  a  fire  hose  from  a  second 
story  window  and  dropping  ten  or  twelve  feet;  their  aged  foreman 
broke  his  leg  in  so  doing;  the  courts  aflSrmed  an  award  of  com- 
pensation to  him  without  opinion:  Schiff  v.  Scheuer  &  Sons, 
S.  D.  R,  vol.  19,  p.  428,  Jan.  10,  1919;  188  App.  Div.  944, 
May  9,  1919 ;  —  N.  T.  Rep.  — ,  Oct.  21,  1919.  The  main  point 
at  issue  is  set  forth  bdow,  page  151. 

A  steamfitter  and  general  repairer  returned  from  lunch  to  his 
employer's  plant  and  started  for  an  upper  floor  to  fix  a  pipe- 
He  fell  down  the  shaft  of  an  elevator  that  he  was  intending  to  use. 
The  Commission  awarded  compensation  to  him.  The  employer 
contested  the  claim  upon  the  ground  that  the  employee  was  not  on 
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way  to  fix  a  pipe,  but  was  carrying  food  to  some  chickens 
which  he  kept  on  the  roof.  The  Appellate  Division  aflSrmed  the 
award  unanimously  and  without  opinion:  Logamiarssino  v. 
Stamley  Co.,  Case  Xo.  302188,  May  23,  1919;  —  App.  Div.  — , 
Nov.  12,  1919. 

Caaee  of  compensation  to  employees  injured  while  being  trans- 
ported to  and  from  work  by  their  employers  have  been  presented 
in  Bulletin  87,  pages  137,  138.  The  Court  of  Appeals  has  since 
approved  the  awarding  of  compensation  in  such  cases.  Pertinent 
part  of  its  opinion  is  as  follows: 

LiTTUs  V.  Fuixat  Co.,  223  N.  Y.  360,  May  7,  1918,  i»  paTt, 

Poinm,  J.:  Littler,  the  elainuint,  was  a  briddayer.  At  the  time  he  was 
hxkit  ko  was  working  for  GecM-ge  A.  Fuller  Company.  It  was  constructing  a 
residence  at  Great  Xeck,  L.  I.,  two  miles  from  the  railroad  station.  The  work- 
men, who  came  out  by  train,  had  refused  to  remain  on  the  job  unless  the 
employer  would  furnish  free  transportation  to  and  from  the  work  and  to  the 
railroad  station.  The  employer  hired  aa  automobile  truck  to  take  the 
employees,  morning  and  night,  to  and  from  their  work.  At  the  end  of  the 
day's  work  on  May  22,  1917,  when  the  truck  was  making  its  trip  to  the 
station,  it  went  into  the  ditch.    Littler  was  thrown  off  and  injured. 

Tbe  industrial  commission  prc^rly  held  that  the  injuries  arose  out  of  and 
in  tlie  course  of  Littler's  employment.  The  vehicle  was  provided  by  the  em- 
plo7«T  for  the  specific  purpose  of  carrying  the  workmen  to  and  from  the  place 
of  the  employment  and  in  order  to  secure  their  services.  The  place  of  injury 
brought  within  the  scope  of  the  employment  because  Littler,  when  he  was 
I,  was  "*  on  his  way  ♦  •  ♦  from  his  duty  witJiin  the  precincts  of  the 
tpany."  {Matter  of  De  Toe  v.  V.  Y.  State  RaUicays,  218  N.  Y.  318,  920.) 
Tbe  day's  woxic  began  when  he  entered  the  automobile  truck  in  the  morning 
and  ended  when  he  left  it  in  the  evening.  The  rule  is  well  established  that 
in  such  cases  compensation  should  be  awarded.  (Z>onot?an's  Case,  217  Mass. 
76;  Cremms  v.  GuesL  Keen  d  Nettlefolds,  [1908]  1  K.  B.  469;  Stewart  d  Son 
V.  Ixm^hwrstj  [1917]  A.  C.  249.)  ITie  case  would  be  different  if  at  the  time 
<if  the  accident  claimant  had  been  on  the  railroad  train  on  his  way  to  or  from 
<Jreat  Nedc. 

During  a  street  car  strike  an  employer  engaged  an  auto  truck 
for  transportation  of  his  employees  to  work.  He  established  a 
starting  point  at  a  certain  street  intersection.  A  foreman,  being 
late  one  morning,  headed  oflF  the  truck  while  it  was  enroute.  The 
^v^  would  not  stop.  The  foreman  tried  to  jump  upon  the 
truck  while  it  was  going  and  hurt  his  foot  so  badly  that  he  had 
to  hive  it'  amputated  at  the  ankle.  The  Appellate  Division 
af  rmed  an  award  of  compensation  to  him  unanimously  and  with- 
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out  opinion :    DiFazio  v.  Lackawanna  Bridge  Co.,  S.  D.  R.,  voL 
20,  p.  378,  Apr.  26,  1919;  —  App.  Div.  — ,  Ifov.  21,  1919. 

A  street  railroad  guard  finished  his  run,  signed  up  his  time  in 
the  despatcher's  oflSce  and  went  out  upon  the  platform,  apparently 
to  take  a  train  for  home.  The  railroad  furnished  its  employees 
with  free  transportation  to  and  from  worL  Wi^in  ten  minutes 
after  he  had  left  the  despatcher's  office  his  dead  body  was  found 
on  the  track  about  one  hundred  feet  from  the  station.  The  third 
rail  had  electrocuted  him.  No  one  had  witnessed  the  accident. 
There  were  various  theories  as  to  its  cause.  Upon  appeal  from 
awards  to  his  mother  and  sister,  the  Attorney-General  said  tliat 
the  employee  was  entitled  to  a  reasonable  margin  both  as  to  time 
and  space  in  leaving  his  employer's  premises.  The  Appellate 
Division  unanimously  affirmed  the  awards,  with  opinion  as 
follows : 

KowALEE  ▼.  N.  Y.  GoNSOLmATBD  Bt.  Go.,— App.  Div. — ,  Dec.  29,  1919. 

H.  T.  EsLLOGO,  J.:    The  deoeaaed  was  killed  at  about  8:38  p.  m.  on  Sep- 
tember 20,  1918,  by  a  current  of  electricity  received  from  a  third  rail  on.  a 
raUway  of  the  appeUant  at  Bockaway  Park  Station.    The  station  oonaisted 
of  a  platform  three  hundred  feet  long,  elevated  five  feet  above  the  ground, 
together  with  a  building  at  its  ertreme  westerly  end,  which  contained,  aznon^ 
other  rooms,  an  office  for  the  deepatcher  and  a  room  for  train  crews.    Rail-wary 
tracks  came  into  the  station  upon  eadi  side  of  the  platform,  and  were  joined 
by  a  crossover  track  a  short  distance  to  the  west  of  the  station  btiildin^. 
At  about  6  o'clock  on  the  evening  in  queertioii  the  deceased,  who  had  nvorked 
all  day  as  a  flagman  about  one  mile  to  the  west,  came  into  the  station  and 
requested  extra  work  of  the  despatcher.    He  was  assigned  as  a  guard  on   a 
train  then  about  leaving.    Having  made  his  trip  he  returned  to  the  station 
at  8:20,  gave  in  his  time  to  a  clerk,  and  went  out  upon  the  platform  to  take 
a  train,  boimd  west,  for  his  home.    There. was  a  train  due  to  leave  at  8:^12, 
but  he  may  not  have  been  in  time  to  get  aboard  this  train,  for  he  was  seen 
going  through  the  door  of  the  crew  room  as  the  train  was  pulling  out.     The 
next  train  was  due  to  leave  at  8:40.    While  the  cars  to  make  up  this  train 
were  being  shifted  on  the  crossover  between  the  trades  an  automatic  break 
on  one  of  them  tripped,  and  the  train  stopped.     Upon  examination  it  w^s 
found  that  the  object  which  tripped  the  break  was  the  body  of  the  deceased, 
which  lay  dead  upon  the  third  rail  of  the  crossover,  about  twenty  feet  west 
of  the  station  building.    It  is  not  known  how  the  deceased  came  to  be  at  the 
point  where  his  body  was  found.    It  was  suggested  by  a  fellow  employee  that 
he  jiunped  aboard  a  car  of  the  8:32  train,  which,  when  deceased  was  last  seen 
alive,  had  begun  to  move  westerly,  and  fell  therefrom.    It  was  suggested  hy 
another  employee  that  he  boarded  one  of  the  cars  being  switched  for  the  8 :40 
train,  supposing  they  constituted  a  made-up  train  homeward  bound,  and,  upon 
discovering  his  mistake,  stepped  off  upon  the  rail  which  killed  him.     The 
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deceased  was  entitled  to  journey  from  hie  work  free  of  charge  upon  the 
care  of  the  appellant,  and  while  eo  traveling  would  have  been  in  the  course 
of  his  employment  {RvsseU  T.  J7.  R.  R.  R.  Co,,  17  N.  T.  134;  Roms  ▼.  N.  7. 
O.  d  B.  R.  R.  Co.,  5  Hun,  488;  Vick  v.  N.  Y.  C.  d  H.  R.  R.  Co.,  96  N. 
Y.  267;  McLaughlin  v.  Interurhan  R.  R.  Co.,  101  App.  Diy.  134.)  The 
deceased  was  also  entitled  to  a  reasonable  opportunity,  after  his  work  was 
done^  to  remove  himself  from  the  premises  of  his  employer.  (Pope  v.  Merritt 
d  Chapman  Derrick  and  Wrecking  Co.,  177  App.  Biv.  69;  ByXovo  v.  8U  Regie 
Paper  Co.,  179  App.  Biv.  565.)  The  ten  minutes,  which  elapsed  between  the 
moment  when  he  gave  in  his  time  and  the  moment  of  the  accident,  was  a 
reasonable  time  during  which  to  stay  upon  the  premises  of  his  employer, 
waiting  to  take  the  next  train  home.  Therefore,  whether  the  accident  h&p* 
pened  while  the  plaintiff  was  thus  waiting,  or  after  his  homeward  joumey ' 
had  b^gun,  he  was  in  either  case,  under  the  authorities  cited,  unlese  guilty 
of  some  affirmative  act  removing  him  therefrom,  still  in  the  course  of  his 
employment  when  death  overtook  him.  The  case  made  was  one  of  a  con- 
tinuing employment  so  that  the  burden  of  proving  a  cessation  thereof  fell 
upon  the  appellant.  That  burden  was  not  successfully  borne.  Upon  the 
question  whether  the  accident  arose  out  of  the  employment  it  is  sufficient  to 
cite  authority  for  the  proposition  that  accidents  occurring  to  employees  while 
traveling  to  and  from  their  work  in  an  automobile  provided  by  their  employer 
arise  not  only  in  the  course  of  the  employment  b)it  from  hazards  incident 
thereto.  {Matter  of  Uttler  v.  FuUer  Co.,  223  N.  Y.  369.)  Therefore,  I  think 
the  award  nhould  be  affirmed. 

Award  unanimously  affirmed. 

A  supervisor  of  town  highways  lost  his  life  by  the  overturning 
of  his  automobile  while  he  was  transporting  some  highway 
employees  from  their  job  to  their  homes.  Upon  appeal  from  an 
award  to  his  widow,  the  insurance  carrier  protested  that  he  had 
no  duty  to  carry  the  men.  The  Appellate  Division  reversed  the 
award  and  dismissed  the  claim  upon  the  ground  that  the  deceased 
was  an  officer  and  not  an  employee :  Bartz  v.  Township  of  Lock- 
port,  Death  Case,  No.  B-10408,  Mar.  21,  1919 ;  —  App.  Div.  — , 
Dec.  29,  1919. 

During  a  strike  an  employer  was  escorting  some  strike  breakers 
after  their  day's  work  afoot  from  his  plant  along  the  public  streets 
to  a  subway  station  with  the  idea  that  his  presence  would  prevent 
assault  upon  them  by  strikers.  They  were  set  upon,  however. 
The  Commission  awarded  compensation  for  injurj'  bv  the 
assauIterB  to  one  of  them  upon  recommendation  of  Commissioner 
Ijon^  who  said: 
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Romano  v.  Siff  Bbos.,  S.  D.  R.,  ▼ol.  20,  p.  430,  Bui.,  voL  4,  p.  189,  May  28, 

1019,  fA  part. 

I  think  the  fact  that  the  employer  himself  deemed  it  a  wise  precaution  to 
accompany  the  injured  man  makes  it  somewhat  analogous  to  the  cases  where 
the  accident  occurred  while  the  employer  is  furnishing  transportation  to  his 
employees  to  and  from  their  place  of  woilc. 

Other  recent  Commissiozi  awards  to  emplojees  injured  while 
coming  to  or  leaving  work  are:  Henry  v.  Hammondj  S.  D.  R., 
vol.  16,  p.  435,  BnL,  vol.  3,  p.  176,  Apr.  23,  1918 ;  Flarmery  v. 
Gohel,  S.  D.  E.,  voL  17,  p.  586,  Bnl.,  vol.  3,  p.  230,  June  11, 
1918;  McCarthy  v.  U.  8.  Industrial  Alcohol  Co.,  BuL,  voL  4, 
p.  105 ;  Haworth  v.  Brovm,  S.  D.  K.,  vol.  20,  p.  389,  Bui.,  vol.  4, 
p.  170,  Apr.  30,  1919;  and  AUerman  v.  Naram  &  Son^  S.  D.  R., 
vol.  20,  p.  432,  May  31,  1919.  The  Appellate  Division  aflirmed 
the  award  in  the  Alterman  case,  Dec.  29,  1919,  with  opinion 
which  appears  below,  page  141. 

4.  LIYIHG  UPON  PSEIQSES 

A  janitress  lived  in  her  employer's  building,  occupying  an 
apartment  as  part  of  her  pay.  Plastering  from  her  kitchen  ceil- 
ing fell  upon  her  shoulder  and  disabled  her  as  she  was  about  to 
sit  down  to  breakfast.  Upon  appeal  from  an  award  to  her,  the 
employer  protested  that  under  such  finding  she  would  be  entitled 
to  compensation  even  if  asleep  in  bed,  that  she  was  in  the  double 
status  of  janitress  and  tenant  and  was  injured  as  tenant.  The 
Appellate  Division  reversed  the  award  and  dismissed  the  daim 
with  opinion,  one  justice  dissenting.     The  opinion  is  as  follows: 

Lautebbach  v.  Jabkett,  189  App.  Div.  303,  Nov.  12,  1919. 

CocHBANi:,  J.:  The  employers  maintain  an  apartment  house  five  stories 
high.  On  each  floor  tliere  are  tvro  apartments,  each  apartment  consisting  off 
five  rooms,  aU  the  apartments  being  similar.  In  one  of  the  apartments  on 
the  first  floor  the  claimant  resided  with  her  family,  consisting  of  herself 
and  her  husband  and  their  two  children.  She  was  the  janitress  of  the  build- 
ing.  As  compensation  for  her  services  she  was  given  five  dollan  suntUy, 
the  free  use  of  her  apartment  and  gas  for  the  same. 

One  morning  while  about  to  sit  down  at  her  kitchen  table  to  eat  breakfast 
some  plaster  from  the  kitchen  ceiling  fell  on  the  claimant,  causing  her  some 
injuries  for  which  the  award  herein  has  been  made  on  the  theory  that  fkm 
accident  arose  out  of  and  in  the  course  of  her  employment  as  janitress.  SIm 
was  not  at  the  time  doing  any  work  for  her  employer. 
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It  luis  hten  held  maoy  times  that  what  an  employer  customarilj  pennits  hit 
efloyeee  to  eat  tiieir  meals  upoa  his  premises  they  are  not  titereiby  excluded 
from  the  protection  of  such  a  law  as  the  Workmen's  Compensation  Law.  The 
fseto  to  that  effect  are  collated  in  Matter  of  Di  Baivio  t.  Menikcm  Oom^mny 
(226  N.  T.  123,  126) ;  Mmtfer  of  Mclnemey  ▼.  BytffaUi  d  Swquehannm  RmU- 
f&d  thrporaHom  (Id.  130,  133)  and  Matter  of  Moore  Y.  hekigk  ViMeif  Btril- 
road  Company  (169  App.  Div.  177,  183).  The  theory  of  those  esses  is 
that  a  temporary  suspension  of  the  work  for  the  purpose  of  eating  without 
leaving  the  work  to  go  to  the  domicile  of  the  emjrfoyee  for  that  purpose  is 
ineideBtal  to  tile  employment  and  does  not  terminate  or  suspend  for  the  time 
being  the  relation  of  master  sad  servant. 

The  principle  of  those  cases  does  not  apply  to  siich  a  situation  as  here 
«dsfes.  The  case  is  no  different  from  what  it  would  be  if  the  claimant,  although 
janitress  of  the  building  in  question,  had  occupied  an  apartment  in  another 
Mlding  and  the  accident  had  there  occurred.  In  no  proper  sense  can  it  be 
Bsid  that  she  was  janitress  of  her  own  apartment  merely  because  it  happened 
te  ke  a  pert  of  the  building  of  iriiich  she  was  the  janitress.  In  her  own  apart- 
■art  9h»  presided  over  her  ]Mmseh<^d  affairs  and  was  serving,  not  her 
employers,  but  herself  and  her  family.  If  this  award  can  be  sustained  so 
also  it  should  be  sustained  if  the  plaster  had  fallen  on  her  at  night  while 
she  was  slooping  or  while  doing  any  ordinary  housework  for  the  requirements 
or  eonvcnieBee  of  her  family.  At  the  time  of  the  aeeident  she  was  doing 
nothing  for  her  employov  nor  anything  incidental  thereto.  Her  duty  to 
them  did  not  require  her  presence  in  her  apartment.  What  she  was  doing 
was  personal  to  herself.    It  was  entirriy  disaasociated  with  the  work  of  her 


In  Matter  of  Daly  r.  Bates  d  RoherU  (224  N.  Y.  1^6)  the  claimant  was  a 
hmndress  in  a  hotel  and  as  part  of  her  compensation  received  her  board  and 
lodging  and  the  pririlege  of  using  the.  laundry  plant  of  her  employer  to  do 
her  own  laundry  work.  While  thus  engaged  in  working  for  herself  she  was 
injured.  It  was  held  that  she  was  not  working  for  her  employer  bat  for 
herself  and  her  claim  for  compensation  was  dismissed.  In  that  case  it  is  true 
the  claimant  had  regular  working  hours  and  the  accident  occurred  after  the 
time  when  her  duties  to  her  employer  ceased.  But  that  circumstance  does  not 
tiffareutiate  the  case  in  principle  from  the  present  tase.  It  does  not  appear 
in  the  instant  case  whether  or  not  by  the  terms  of  employm^it  of  the  claimant 
her  duties  were  limited  to  specified  portions  of  the  day.  I  am  sssuming, 
hewever,  that  she  was  always  on  duty  when  the  circumstances  required  her 
senriees.  Bat  with  that  assumption  the  fact  is  that  she  was  not  doing  any- 
thing for  her  employers  at  the  time  of  the  accident  but  was  servinp^  exclu- 
sively her  ovtrn  purpose.  What  she  was  doing  did  not  promote  the  interests 
of  her  employers  nor  was  it  in  any  proper  sense  incidental  thereto.  She  was 
m  the  bnilding  in  a  dual  capacity.  Her  family  was  domiciled  in  one  of  the 
apartments.  Her  personal  relations  to  her  family  were  distinct  and  separate 
from  her  relations  to  her  employers  as  janitress  of  the  building.  She  was 
acting  scrfely  for  herself  as  a  member  of  her  family  at  the  time  of  the  accident. 

In  Matter  ef  Di  Bekno  v.  Mmihan  Company  (225  N.  Y.  123)  the  claimant 
had  merely  crossed  the  room  to  say  farewell  to  another  employee  who  had 
been  drafted,  and  while  talking  to  him  was  injured,  and  it  was  held  that  he 


102     CouET  Decisions  obt  Wobkmbn'b  Compbnsation  Law 

was  serviBg  hU  own  purposes  and  that  the  accident  did  not  arise  out  of  and 
in  the  course  of  his  employment.  In  the  opinion  cases  are  cited  from  other 
jurisdictions  sustaining  the  decision. 

In  Matter  of  Urban  y.  Topping  Brothers  ( 184  App.  Div.  633)  it  was  so  held 
also  in  a  case  where  an  employee  on  quitting  work  for  the  day  but  before 
leaving  the  premises  returned  for  some  companions  who  usually  accompanied 
him  home  and  was  killed. 

The  rule  has  been  enunciated  and  reiterated  that  the  injury  to  be  within, 
the  protection  of  the  statute  must  be  received  "while  the  workman  is  doing 
the  duty  he  is  employed  to  perform  "  and  that  it  must  be  "  one  of  the  risks 
connected  with  the  employment^  flowing  therefrom  as  a  natural  consequence 
and  directly  connected  with  the  work."  {Matter  of  Heitz  ▼.  Buppert,  218 
N.  Y.  148,  152;  Matter  of  Di  SaMo  Y.  Menvhan  Company ^  supra;  Matter  of 
Daly  T.  Bates  d  BoberU,  supra.) 

Both  on  principle  and  authority,  therefore,  I  think  this  claim  cannot  be 
sustained. 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concurred, 
except  JoHir  M.  Ejellogg,  P.  J.,  dissenting.  Award  reversed  and  claim 
dismissed. 

A  company  manufacturing  munitions  maintained  a  public 
restaurant  and  provided  a  woman  employee  of  the  restaurant  with 
living  accommodations  upon  the  premises  of  the  plant.  An  auto- 
mobile ran  down  and  injured  the  woman  as  she  was  returning 
to  her  quarters  along  a  private  street  of  the  plant  premises  after 
having  had  her  photograph  taken  by  order  of  her  superintendent 
and  in  accordance  with  wartime  precautions.  The  Commission, 
one  Commissioner  dissenting,  found  that  her  injuries  arose  out  of 
and  in  the  course  of  her  employment  and  awarded  compensation 
to  her.  Upon  appeal,  the  employer  declared  that  she  was  simply 
a  domestic  servant  and  that  she  had  been  escorted  out  of  the  gates 
of  the  plant  proper  and  into  a  street  that  was  open  to  the  general 
public  before  she  met  with  the  accident :  McCaffrey  v.  Dupont, 
De  Nemours  &  Co.,  S.  D.  R.,  vol.  20,  p.  372,  Apr.  4,  1919; 
—  App.  Div.  — ,  reversed  upon  extra-territorial  grounds,  Nov.  21, 
1919. 

6.   LUNCH   mXERVAL   UPON   PBBMISES 

As  a  general  rule  accident  to  an  employee  who  spends  the 
midday  lunch  interval  upon  his  employer's  premises  is  held  com- 
pensatable,  no  matter  what  he  may  have  been  doing  when  hurt. 
The  Conmiission  has  awarded  death  benefits  in  two  unwitnessed 
deaths  of  employees  attempting  to  use  elevators  for  their  own  per- 
sonal purposes,  during  lunch  time:   Donlon  v.  Kips  Bay  Brexoing 


Noon  Intbkval  Accidents  108 

and  MaUing  Co.,  Death  Case,  No.  227250,  Apr.  30,  1919;  Taub 
V.  Empire  Fireproof  Door  Co.,  S.  D.  R.,  vol.  20,  p.  401,  May  2, 
1919 ;  and  has  awarded  compensation  in  a  third  elevator  accident 
where  the  injured  employee  had  been  home  to  lunch,  had  returned 
to  his  employer's  premises  and,  according  to  the  employer,  met 
with  his  accident  while  on  the  way  to  the  roof  to  feed  some 
chickens  that  he  kept  there:  Logarmarssino  v.  Stanley  Co., 
Case  No.  302188,  May  23,  1919.  The  Appellate  Division  unani- 
mously affirmed  the  Donlon  and  Logarmarssino  awards,  Novem- 
ber 12,  1919,  and  the  Taub  award,  December  29,  1919.  Its 
affirmations  in  the  Lc^armarssino  and  Taub  cases  were  without 

opinion.  Its  affirmation  in  the  Dolan  case  was  with  opinion,  as 
follows : 

DoNiJON  v.  Kips  Bat  Bbbwino  &  Maltino  Co.,  1S9  App.  Div.  415,  Nov.  12, 

1919. 

H.  T.  Ebllogo,  J.:     The  deceased  was  found  dead  at  the  hottom  of  an 

elevator  shaft  in  the  plant  of  his  employer  at  about  eleven-thirty  o'clock  in 

the  forenoon.    His  r^^ar  work  consisted  of  carrying  and  emptying  buckets  of 

beer,  and  was  performed  in  a  eeUar  room  of  the  brewery  in  which  he  was 

employed.    Adjoining  this  room  was  a  lunch  room  in  which  the  men  employed 

in  the  cellar  took  their  lunch  between  the  hours  of  eleven  and  twelve.    The 

room  in  which  the  deceased  worked  was  windowless,  cold,  wet,  and  badly 

ventilated.    For  this  reason  the  deceased  and  his  feUow-employees,  after  their 

hmch,  cnstomarUy  went  to  the  ground  floor  to  walk  about  and  get  the  fresh 

air.    In  one  of  the  rooms  upon  this  floor  there  was  a  bar  at  which  beer  was 

served  without  charge.    There  was  also  a  toilet  which  the  men  commonly 

used  during  the  noon  hour.     Through  the  room  adjoining  there  passed  the 

shaft  oi  the  elevator,  at  the  bottom  of  which,  in  the  cellar  below,  the  body 

of  the  deceased  was  found.    The  deceased  ate  his  lunch  in  the  lunch  room 

between  eleven  and  eleven  twenty-flve  in  the  forenoon,  and  went  upstairs.    If 

the  deceased  had  been  killed  while  eating  limch  in  this  room  his  death  would 

have  occurred  in  the  course  of  his  employment.     {Matter  of  Mclnemey  v. 

B.  (£  O.  B.  R,  Corp.,  225  N.  Y.  130.)     If,  during  the  lunch  hour,  he  fell  down 

the  elevator  shaft  while  walking  about  on  the  ground  floor  to  get  the  air,  to 

go  to  the  toilet,  to  wann  up,  to  drink  beer  or  to  rest,  as  cellarmen  were 

expected  to  do,  his  case  could  not  logically  be  distinguished  from  the  case 

'  >«nwn*<i     It  most  be  presumed  that  he  was  present  on  the  ground  floor  for. 

some  one  or  more  of  these  legitimate  purposes  of  his  employment,  that  while 

80  prwent  he  accidentally  fell  down  the  elevator  shaft,  and  that  while  in  the 

conne  of  his  employment  he  was  killed.     {DrUcoll  v.  (HUen  d  Sons,  226 

X  Y.  12,  affg.  187  App.  Div.  908.) 

Hie  award  ahoald  be  affirmed.    Award  unanimously  affirmed. 
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a  PSEPARIN6  LUNCH 

The  following  two  accidents  occurred,  one  during  work,    tlie 
other  during  a  noon  intervaL 

A  woman  inspector  in  an  underwear  factory  hurt  her  foot  in 
a  depression  in  the  floor  of  her  employer's  boiler  room  to  which 
she  had  gone  for  the  purpose  of  setting  a  bottle  of  tea  on  the 
boiler.  The  Appellate  Division,  one  justice  dissenting,  aflSbrmed 
an  award  to  her,  saying  that  "It  was  sufficient  if  she  was  per- 
forming some  act  upon  the  premises  of  her  employer  which, 
though  directly  beneficial  to  herself,  was  an  ordinary  incident  of 
a  day  of  employment."     Full  text  of  its  opinion  is  as  follows : 

Ethebton  v.  Johnson  Knittino  Mills  Co.,  184  App.  Div.  820,  Nov.  13,  19 IS. 

H.  T.  Kkllogg,  J.:  Claimant  waa  injured  during  working  hours  at  tKe 
plant  of  her  employer.  She  came  to  the  plant  at  about  seven  a.  m.,  v^ent 
to  the  basement,  get  a  bottle  of  tea  on  the  boiler,  and  while  on  her  wmj  back: 
to  the  floor  above  slipped  and  fell  at  the  foot  of  the  staircase.  If  claimant^ 
during  working  hours,  had  suspended  work  to  go  to  a  cloakroom  to  change 
lier  clothes,  to  a  washroom  to  wa^  up  or  use  the  toilet,  and  while  in  such 
room  had  been  injured,  she  conldj  under  the  authorities,  have  had  an  airard. 
(Chludainahi  ▼.  Standard  OH  Co.,  176  App.  Div.  87;  Sewion  v.  PubUc  Seroic^ 
CoiniiM9«iow,  180  id.  Ill;  De  FHippia  v.  Falhenhwrg,  170  id.  153.)  In  order 
to  be  aeting  in  the  course  of  her  oni^oyment,  therefore,  it  was  not  neeessary 
tbat  she  should  have  been  actually  engaged  in  the  work  thereof.  It  wa» 
sufficient  if  she  was  performing  some  act  upon  the  premises  of  her  empioyer 
wliich,  though  directly  beneficial  to  herself,  was  an  ordinary  incident  of  a 
day  of  employment.  This  claimant  was  performing  such  an  act  In  placiner 
her  bottle  of  tea  upon  the  boiler  to  keep  it  hot  for  a  midday  meal.  Of 
course,  if  she  had  been  forbidden  to  enter  the  boiler  room  she  was  acting- 
in  violation  of  her  duty,  and,  therefore,  not  in  the  course  of  her  employment. 
It  is  true  that  her  employer  had  long  previously  promulgated  a  rule  proJub* 
iting  the  use  of  the  boiler  room  and  the  boiler  by  its  employees.  However, 
it  was  the  common  practice  of  employees  at  the  time  of  the  accident  to  noake 
use  of  the  room  as  did  the  claimant.  The  acquiescence  of  the  employer  in  this 
practice  was  silfficient  to  abrogate  the  rule.  Also,  the  injuries  sustained  by 
claimant  arose  through  an  accident  arising  out  of  her  employment.  Injuries 
due  to  slipping  or  tripping  on  stairs  or  floors  have  been  held  to  be  due  to 
accidents  arising  out  of  the  employment.  {Leslie  v.  O^Connor  d  Richman,  Inc.^ 
173  App.  Div.  988,  affg.  6  State  Dept.  Rep.  383;  Naro  v.  Rueckheim  Bros.  <t 
Eckstein,  176  App.  Div.  968,  affg.  7  State  Dept.  Rep.  484.)  The  case  of  ZHrfy 
V.  Bates  4  Roherts  (224  N.  Y.  126)  in  no  wise  militates  against  a  recovtery 
here,  for  in  that  case  the  claimant,  entirely  beyond  the  limits  of  her  working 
day,  was  performing  labor  for  herself,  and  at  the  time  was  in  no  sense  an  em- 
ployee. ISo  of  Manor  v.  Pennington  (180  App.  Div.  130).  There  the 
employee,  during  the  noon  hour,  was  injured  by  an  explosion  of  a  boiler  in 
a  basement,  while  eating  his  dinner,  but  in  that  accident  the  basement  w^a» 
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not  ia  the  poMMBion  or  ooenpaiioa  of  lus  mafikfvr.  The  Workaen'e  Ckxn- 
jpnmUam  Lew  Bekee  a  diitiaftion  tetweea  injuries  received  «t  the  pleat  or 
opoe  the  premieee  of  the  CBoq^kjer,  end  thoee  reoeiyed  elsewhere.  Tha 
eetberitiee  eited  emply  jnetifj  ea  award. 

The  award  should  be  aJfinned.  AH  eoncorredf  except  CooHftAHi^  J., 
yjimwatiiig.    Award  aflbmed. 

The  foreman  of  a  yeneer  and  saw  mill  shut  down  the  jdant  for 
the  noon  interval  and  proceeded  to  put  a  pail  of  tea  for  his  lunch 
on  a  stove  beside  the  tea  pail  of  a  fellow  workman  when  the  lid 
blew  off  the  fellow  workman's  pail  and  the  boiling  tea  homed 
his  faee  and  qres.  The  Appellate  Division  affirmed  an  award  to 
him  unanimously  and  without  opinion :  Lavancha  v.  KimbaU  & 
Son,  S.  D.  R,  vol.  17,  p.  623,  July  25, 1918;  187  App,  Div.  962, 
Max.  5,  1919. 

7.  PSOCUSOrO  LUVCH 

A  trolley  car  conductor  customarily  visited  a  restaurant  between 
trips  while  in  charge  of  his  car.  As  he  was  returning  from  the 
restaurant  to  the  car  an  automobile  ran  him  down.  The  accident 
oocurred  on  the  public  highway.  The  Commission  awarded  him 
compenaation.  The  Appellate  Division  reversed  the  award  and 
<lism]8sed  his  claim  upon  authority  of  the  Mclnemcy  decision, 
225  N.  Y.  130 :  Wood  v.  Jamegtown,  Wesifield  &  Northwestern 
Ry.  Co.,  Case  Xo.  7423,  Jan.  16,  1919;  188  App.  Div.  985, 
June  30,  1919. 

A  diauffeur's  helper  in  the  employ  of  lumber  dealers  left  his 
v^cle  to  get  some  cake  from  a  bakery.  An  automobile  of  a  third 
party  ran  him  down  and  killed  him.  The  Commission  awarded 
<ieath  benefits  to  his  wife  and  children.  There  was  difference  of 
opinion  as  to  whether  he  was  procuring  the  cake  for  immediate 
consmnption  by  himself  or  for  consumption  by  his  family  next 
day  (S.  D.  R,  vol.  18,  p.  61,  Bui.,  vol.  4,  p.  102).  The  Appellate 
Division  found  that  his  intention  had  been  to  satisfy  immediate 
pangs  of  hunger.  It  distinguished  his  accident  from  regular 
noon-dcy  interval  accidents  off  of  the  employer's  premisea  Its 
opinicm,  with  decision,  unanimously  affirming  an  award  to  his 
widow,  is  as  follows: 

SzTORC  V.  Staxsbxtbt,  189  App.  Div.  388,  Nov.  12,  1919. 

H.  T.  Kelumg,  J. :     On  the  day  of  the  accident  the  deoeaeed  had  made  a 
trip  upon  a  truck,  as  helper  to  a  chauffeur,  to  deliver  a  load  of  lumber  for 
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Ma  employer.  On  the  return  journey  the  truck  was  stopped  opposite  a 
bakery  at  about  four  p.  m.  The  chauffeur  descended,  crossed  to  the  bakery, 
and  bought  two  cakes  to  use  at  his  breakfast  the  following  day.  On  return- 
ing to  the  truck  he  offered  a  cake  to  the  deceased,  who  gave  it  back,  saying: 
"Willie,  I  will  get  ten  cents  cake.''  Thereupon  the  deceased  left  the  truck 
to  go  to  the  bakery,  and,  having  prooeeded  about  ten  feet,  was  struck  down 
by  an  automobile,  and  instantly  killed.  The  truck  had  left  the  plant  of  the 
employer  at  about  eleven  thirty  in  the  morning.  Just  previously  thereto  an 
official  of  the  employer  suggested  to  the  chauffeur  that  he  get  his  lunch 
before  he  started.  The  deceased  did  not  accompany  the  chauffeur  when,  he 
went  to  get  his  lunch  but  remained  at  the  plant.  Usually  he  brought  his 
midday  meal  to  the  plant,  but  on  this  day  he  had  not  done  so,  for  it  was  Sat- 
urday when  as  a  rule  his  work  ended  at  twelve  o'clock.  He  had  no  money  in 
his  pocket  until  just  before  he  started  on  the  trip,  at  which  time  he  received 
his  weekly  pay.  Consequently  until  then  he  had  no  money  to  buy  a  meal, 
and  throughout  the  journey  to  the  moment  of  his  death  he  did  not  eat.  The 
natural  inference  from  the  proof,  aided  by  the  presumption  of  section  21  of 
the  Workmen's  Compensation  Law,  leads  to  the  conclusion  that  from  break- 
fast until  four  oVslock,  when  the  accident  occurred,  the  deceased  had  had  no 
food,  and  that  being  htmgry  he  had  started  across  the  street  to  get  some 
cakes  with  which  he  might  presently  stay  his  hunger.  {Matter  of  DriacoU  v. 
OiUen  d  Bon  Lighterage,  Inc.,  226  N.  Y.  568,  affg.  187  App.  Div.  908.)  The 
case  is  comparable  to  those  where  employees  are  killed  or  injured  while  seek- 
ing shelter  from  a  storm,  or  while  going  to  a  nearby  place  to  answer  the  calls 
of  nature.  (Matter  of  Moore  v.  Lehigh  Galley  R.  R,  Co.,  169  App.  Div.  177; 
Krawczyk  v.  MadNamara,  187  id.  911.)  It  is  wholly  unlike  those  where  acci- 
dents occur  during  the  noon  hour,  when  emsployees  are  on  their  way  to  or  from 
the  plant  to  get  their  noon-day  meala  In  that  class  of  cases  injuries  are 
received  during  a  definite  period  set  apart  as  belonging  exclusively  to 
employees,  during  which  they  may  go  where  they  choose  and  do  what  they 
please,  subject  to  no  orders  from  their  employers  and  freed  from  all  duty  or 
responsibility  in  reference  to  their  employment.  In  this  instance  the  employee 
was  at  all  times  in  the  immediate  vicinity  of  his  employer's  truck,  which  had 
stopped  but  momentarily,  and  his  duty  to  care  for  it,  to  return  to  it,  and 
help  bring  it  home,  had  not  ceased.  It  was  not  as  if  the  truck  had  been  placed 
in  a  garage  while  the  deceased,  upon  his  own  time,  had  gone  to  a  restaurant 
to  get  a  meal.  Nor  was  it  as  if  the  deceased  had  abandoned  the  truck  and  had 
gone  to  a  saloon  or  drug  store,  not  to  satisfy  a  need  of  eating  because  of  an 
omitted  meal,  but  to  regale  himself  with  refreshing  drinks,  and  otherwise 
indulge  himself.  The  deceased  was  hungry  because  his  employment  that  day 
had  left  him  without  food  for  many  hours,  and  it  was  necessaiy  for  the  con- 
tinuance of  his  work  that  he  should  have  food.  It  was  precisely  as  if  the 
deceased  had  descended  from  the  truck  on  a  hot  day  to  get  a  glass  of  water 
to  satisfy  his  thirst.  It  seems  to  me  that  the  deceased  did  not  step  out  of 
his  employment  when  he  went  toward  the  bakery  to  get  eome  cakes  to  carry 
to  the  truck,  in  order  to  eat  the  same  on  the  journey  home,  and  that  his 
death  arose  in  the  ooune  of  his  employment. 

The  award  should  be  aflbrmed.    Award  unanimouslv  affirmed. 
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8.  BUILDINO  FIS£  FOR  WARMTH 

An  employee  was  helping  to  load  gravel  upon  wagons  from  a 
gravel  bank.  While  waiting  for  a  wagon  he  started  an  open-air 
wood  fire  for  warmth.  A  spark  destroyed  one  of  his  eyes.  The 
Commission  granted  compensation  to  him  upon  the  I'ecommenda- 
tion  of  Commissioner  Lyon,  who  said : 

HALAinmnro  v.  SoxnrHEBJf  New  Yobk  Power  and  R.  R.  Gobp.,  &  D.  R.,  vol. 

20,  p.  438,  BuL,  vol.  5,  p.  28,  July  1,  1019. 

(Lton,  Cammissioner:  There  is  a  good  deal  of  controversy  over  the  question 
vhetlier  in  building  a  Are,  the  claimant  did  anything  more  than  to  follow  a 
]K)t  unoommon  custom  among  the  workmen  in  this  sand  hank  on  these  cold 
mornings,  it  apparently  being  conceded  that  if  it  was  customary  for  the  work- 
men to  build  these  fires,  then  the  accident  arose  out  of  and  in  the  course  of 
the  employment.  It  is  stated  that  the  men  had  been  forbidden  to  build  these 
Hres  and  had  been  allowed  the  privilege  of  using  a  greenhouse  in  the  near 
vidnity  for  the  purpose  of  having  a  warm  place  in  which  to  eat  their  lunch 
tnd  of  warming  thonselves,  but  the  testimony  on  this  point  also  leaves  the 
matter  very  much  in  dispute.  There  is  evidence  in  the  record  from  which  a 
finding  migKt  be  made  thaX  the  claimant  was  only  following  the  custom  in 
building  the  fire  which  was  the  cause  of  his  accident,  but  the  testimony  upon 
which  such  a  finding  could  be  made  is  not  very  convincing  because  it  is 
itrenuously  denied  by  various  witnesses  who  are  in  position  to  know.  I, 
therefore,  put  my  decision  on  the  broad  ground  that  a  workman  does  not  take 
himself  ofot  of  the  scope  of  his  employment  within  the  meaning  of  the  Com- 
pensation Law  when  he  doea  upon  his  employer's  plant  the  things  which  an 
ordinary  workman  may  be  expected  to  do  for  his  own  convenience  or  com- 
fort,—as,  for  instance,  preparing  food,  securing  drink  or  attending  to  calls 
of  nature.  Such  seems  to  have  been  the  view  of  the  courts  in  cases  like  that 
of  ChludsfinMhi  T.  8tanda/rd  OH  Company  (176  App.  Div.  87),  where  an 
employee  on  his  employer's  plant  entered  a  building  which  so  far  as  the 
evidenee  shows,  no  duty  to  his  master  required  him  to  enter,  and  the  case  of 
EtkarUm  ▼.  Johnstown  Knitting  MilU  (184  App.  Div.  820) ,  where  an  employee 
going  to  the  basement  of  the  employer's  plant  to  put  a  bottle  of  tea  on  the 
bolter  in  order  to  hsve  it  kept  warm  for  her  midday  luneh,  slipped  and  fell 
on  the  stairway.  In  neither  of  these  cases  can  it  be  said  that  the  act  which 
the  employee  was  doing  contributed  directly  to  the  benefit  of  the  employer  or 
to  the  furtherance  of  the  worE  in  hand.  It  is  true  that  many  cases  have  been 
dedded  on  the  ground  thai  the  speeifio  thing  being  done  when  the  accident 
bappened  was  directly  in  furtherance  of  the  employer's  work  or  of  his  inter- 
ests, but  I  do  not  think  this  is  the  exdusive  ground  on  which  a  finding  can 
be  made  that  the  accident  arose  out  of  the  employment. 

The  decisions  in  both  of  these  cases  referred*  to  above,  in  my  opinion,  have 
to  rest  upon  the  proposition  that  an  employee  has  the  right  to  do  in  the 
course  of  his  employment  the  common  things  which  men  generally  do  under 
•ach  circumstances.  It  seems  to  me  to  have  been  the  most  natural  thing  in 
the  world  for  these  woikmen  on  this  cold  morning  when  they  had  nothing  to 
do  in  the  absence  of  the  teams  that  were  drawing  the  sand  and  gravel,  to 
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attempt  some  sort  of  irtifieUl  warmtli  aad  tkni  tke  cmplogrer  might  anticipate 
that  thejr  would  do  so.  It  is  true  that  the  buildiiig  of  the  fire  did  not^  except 
in  a  very  remote  degree,  further  the  general  purposes  of  the  employer,  hut 
certainly  the  employer  ought  not  and  probably  did  not  object  to  his  wofkmea 
making  themselTes  as  comfortable  as  possible  in  the  intenrals  wfaeii  their  woriL 
was  not  pressing,  and  it  seems  to  me  that,  on  these  general  principles,  inas- 
much as  this  employee  was  injured  in  the  oourse  of  his  employment  and  on  the 
employer's  plant  while  doing  something  which  is  not  expressly  forbidden  but 
might  have  been  anticipated  hf  4ks  emj^oyer,  he  has  mot  taken  himseJf  oat 
from  under  the  protection  el  the  statute  and  I  advise  an  award  for  loss  of 
the  eye. 
Pebkcns  and  Mitcheli^  Commissioners,  concur. 

The  Appellate  Divisioeii  heard  aigument  in  the  Malandrino  ease^ 
January  18,  1920. 

9.  RELIEF  OF  KATUSS 

The  courts  have  affirmed  benefits  for  two  nnwitxiessed  acci- 
dental deaths  in  which  the  employees  were  possibly  sedking  relieC 
of  nature.  In  one  case  an  devator  operator  fdl  down  the  elevator 
siiaft:  White  v.  Argw  Co.,  S.  D.  K.,  vol.  15,  p.  632,  Mar.  13, 
1918;  186  App.  Div.  924,  Ifov.  13,  1918;  in  the  other,  a  street 
sweeper  stepped  between  two  railroad  freight  cars  and  was  run 
down  by  them  upon  their  sudden  starting:  KroAVCzyk  v.  MacNc^- 
man,  Death  Claim;  Na  26810,  Feb.  28,  1918;  187  App.  Div. 
911,  Jan.  8,  1919;  226  N.  Y.  Rep.  567,  Mar.  11,  1919.  Earlier 
cases  are  given  in  Bulletin  81,  pages  197,  198,  and  Bulletin  87, 
page  160. 

10.  WAITIHG,  RBSnKG  OR  SUEPHfG 

Accidents  happen  during  leisure  or  idle  moments  due  to  wait- 
ing for  work,  shutting  down  of  machinery  and  other  causes;  or 
during  rest  intervals,  regular  or  intermittent,  occurring  with  or 
without  the  employer's  consent  and  approval.  Occasionally  an 
employee  falls  asleep  and  is  hurt  wbile  sleeping.  Compensation 
of  two  idle  moment  cases  has  been  noted  in  Bulletin  87,  pages  153, 
156;  also  denial  of  compensation  in  two  cases  of  failing  asleep, 
with  texts  of  court  opinions,  pages  154r-156.  Affirmation  of 
award  for  death  of  a  laborer  injured  while  standing  on  the  street 
awaiting  arrival  of  the  tnick  that  it  was  his  duty  to  load  has  been 
noted  in  the  Downey  case,  below,  page  126. 

In  contrast  with  the  sleeping  cases  of  Bulletin  87,  pages  154r- 
156,  awards  have  been  affirmed  for  accidents  to  employees  while 
asleep  in  Ahiial  v.  Oreasonia  Paper  JfiUs,  S.  D.  R.,  vol.  17, 
p.  571,  Bui.,  vol.  3,  p.  217,  May  29,  1918;  185  App.  Div.  920, 
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Sept  26,  1918,  and  Sumpter  v.  N.  T.  Consolidated  R.  R.  Co., 
Death  File,  No.  877,  July  3,  1918;  187  App.  Div.  911,  Jan.  8, 
1919.  In  the  Abrial  case,  a  superintendent  had  told  the  injured 
employee  to  take  a  rest  from  his  long  and  exhaustive  work.  In 
the  Sumpter  case,  a  railway  station  porter  died  apparently  of 
aflphyziation  while  taking  a  nap  in  a  locker  room  and,  the  acci- 
doit  being  without  witness,  the  employer  was  at  disadvantage  of 
the  law's  presomptions. 

A  lumber  handler  was  awaiting  arrival  of  his  employers^  truck 
at  a  Tftiljoad  freight  car  which  he  was  to  help  unload.  He  went 
to  a  telephone  to  ascertain  from  his  employers  when  the  truck 
would  arriTe.  Shortly  after  the  telephone  conversation  &  train 
ran  down  and  killed  him  not  far  from  the  place  of  telephoning 
and  the  freight  car.  The  Commiasion  awarded  death  benefits 
to  his  widow.  The  accident  having  occurred  without  witness, 
the  Appellate  Division  said  that  the  presumptions  of  the  law 
favored  the  award.  It  unanimously  affirmed  the  award,  with 
opinion,  as  follows: 

Smith  v.  Oebiekhjeld  A  Son,  189  App.  Div.  384,  Xov.  12,  1919. 

H.  T.  Kelloog,  J. :  On  the  day  thmt  the  deceased  was  killed  he  had  gone, 
at  dbcmi  serea  in  the  nMmung,  to  the  private  railroad  yard  of  the  Harlburt 
Motor  Company  in  the  city  of  New  York,  to  unload  a  carload  of  lumber. 
This  yard  lay  to  the  west  of  Third  avenue,  while  the  yard  of  the  Central 
Kailroad  of  New  Jersey  lay  to  the  east  of  that  avenue.  The  trucks  which  were 
to  remove  the  hnnber  did  not  arrive,  so  at  about  eight  o'clock  the  deceased 
telephoned  to  the  office  of  his  employer  inquiring  the  cause  of  delay.  He  was 
told  that  the  trucks  were  on  their  way.  The  first  truck  arrived  and  was 
loaded  about  ten  o'clock.  The  deceased  again  telephoned  to  his  employer, 
asking*  when  the  next  trudc  would  arrive,  and  was  advised  that  it  would  be 
one  o'clock  before  it  came.  At  about  ten-thirty  a  telephone  message  caaie  in 
to  the  employer  announcing  that  the  deceased  had  been  run  over  and  killed 
in  the  yards  of  the  Central  Railroad  of  New  Jersey.  Shortly  before  the 
deceased  was  killed  he  was  seen  crossing  the  tracks  of  that  railroad  on  the 
easterly  nde  of  lliird  avenue,  evidently  heading  for  the  railroad  offices.  It  is 
not  known  definitely  from  what  point  the  deceased  had  sent  in  the  telephone 
calls  to  his  ^nployer,  but  there  was  a  telephone  at  the  offices  of  the  railroad 
near  the  place  where  the  deceased  was  killed.  The  Commission  assumed  that 
the  deceased  was  oa  his  way  to  telephone  his  employer  once  more  when  he  was 
itnick  and  killed.  No  one  knows  the  purpose  to  serve  which  the  deceased 
kad  gone  upon  the  railroad  landa  He  may  have  gone  there  in  aid  of  his 
or  upon  busincas  or  pleasure  of  his  own.  There  being  no  substantial 
to  indieate  the  contrary,  it  must  be  presumed  that  his  journey  was 
made  to  serve  hia  master,  and  that  he  was  killed  by  an  accident  arising  out 
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of  and  in  tli«  couree  of  his  employment.  {Matter  of  DriscoU  v.  OiUeti  d 
Bom  Lighterage,  Inc.,  226  K.  Y.  568,  affg.  187  App.  Div.  90S.)  The  sward 
should  be  affirmed.    Award  unanimoualy  affinned. 

11.  OPENING  A  WINDOW 

A  druggist's  employee,  making  glycerite  of  tannin,  cut  his 
little  jSnger  wliile  opening  a  window  to  let  the  fumes  escape. 
Upon  appeal  from  an  award  for  loss  of  the  finger  from  ensuing 
infection  the  insurance  carrier  protested  that  opening  a  window 
was  an  ordinary  act  not  specially  applicable  to  the  hazardous 
work  in  process.  The  Appellate  Division  reversed  the  award  and 
dismissed  the  claim  upon  the  ground  that  the  employment  was  not 

hazardous:  Freess  v.  Kleinau,  S.  D.  R,  vol.  21,  p.  179,  May  27, 
11919;  —  App.  Div. — ^  Dec.  29,  1919.     Opinion  in  the  Freess 

case  is  given  above,  page  67. 

la.  DOING  OWN  LAUNDRY  WOKE 

An  employee  in  a  hotel  laundry,  together  with  other  hotel 
employees,  received  board,  room,  stipulated  wage  and  permission 
to  use  the  laundry  after  hours  for  laundering  her  own  clothes- 
While  in  the  laundry  one  evening  washing  her  clothes,  she  broke 
her  wrist.  The  Commission  awarded  compensation  to  her  upon 
theory  that  in  doing  her  own  laundry  work  she  was  '*  in  some 
sense  working  out  her  own  payment,"  and  that  her  case  was 
"  somewhat  analogous  to  the  case  where  an  employee,  after  busi- 
ness hours,  goes  to  his  employer's  premises  for  the  purpose  of 
collecting  wages  and  receives  an  injury"  (S.  D.  E.,  vol.  14, 
p.  618,  Bui.,  vol.  3,  p.  9).  The  Appellate  Division  affirmed  the 
award  without  opinion,  two  justices  dissenting  (183  App.  Div. 
914).  But  the  Court  of  Appeals  reversed  it  and  dismissed  the 
claim,  with  opinion,  saying  that  her  evening  laundry  work  with 
her  own  clothes  was  '^  entirely  disassociated  with  the  work  of  her 
employer."     The  opinion  is  as  follows: 

Daly  v.  Bates  &  Roberts,  224  N.  Y.  126,  July  12,  1918. 

HooAN,  J.:  The  employer  is  engaged  in  conducting  a  hotel  in  the  city  of 
New  York.  The  claimant  was  employed  as  a  laundress  in  the  hotel.  Her 
hours  of  employment  were  usually  from  7:15  a.  m.  to  6  or  5:30  P.  u.  As 
compensation  for  her  labor  claimant  received  as  wages  a  money  considera- 
tion, boarding  and  lodging  and  the  privilege  after  the  regular  working  hours 
of  the  day  to  use  the  plant  of  the  employer  to  do  her  laundry  work. 
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QzL  M&rdi  12,  1917,  the  claimant  finished  her  work  at  half  past  four  o'clock 
in  the  afternoon.  During  the  evening,  while  she  was  engsged  in  the  laundry 
doing  her  personal  laundry  she  sustained  injury  to  her  wrist.  The  Industrial 
Commiaaion  determined  the  injury  was  accidental  and  arose  out  of  and  in  the 
coarse  of  her  employment  and  made  an  award  therefor.  Upon  appeal  the 
determination  of  the  Commission  was  affirmed  by  the  Appellate  Division. 

In  Matter  of  Eeitz  y.  Ruppert  (218  N.  Y.  148,  151)  we  sought  to  establish 
general  principles  applicable  to  a  construction  of  subdivision  7  of  section  3 
of  the  Workmen's  Compensation  Law,  a  recitation  of  which  will  bear  repeti- 
tion here:  "  the  statute  does  not  provide  an  insurance  against  every  accident 
happening  to  the  workman  while  he  is  engaged  in  the  employment.  The 
words  '  arising  out  of  and  in  the  course  of  employment '  are  conjunctive,  and 
relief  can  be  had  under  the  act  only  when  the  accident  arose  both  '  out  of ' 
and  *  in  the  oourse  of '  employment.  The  injury  must  be  received  ( 1 )  while 
the  worianan  ia  doing  the  duty  he  is  employed  to  perform,  and  also  ( 2 )  as  a 
natural  incident  of  the  work.  It  must  be  one  of  the  risks  connected  with  the 
employment,  flowing  therefrom  as  a  natural  consequence  and  directly  con* 
neeted  with  the  work." 

Applying  the  principles  stated  to  the  case  at  bar,  we  are  led  to  the  con- 
clusion that  the  injury  to  claimant  did  not  arise  from  or  in  the  course  of  her 
employment.    She  was  employed  to  perform  the  laimdry  work  of  her  employer. 
Such  employment  was  to  be  performed  within  established  hours.    On  the  day 
in  question  claimant  had  completed  her  labors  for  her  employer  some  few 
hours  before  the  happening  of  the  accident.     Her  duty  to  her  employer  did 
not  require  her  presence  in  the  laundry  again  until  the  following  morning. 
The  accident  occiirred  in  the  evening  while  she  was  engaged  in  doing  work 
personal  to  herself.    At  that  time  she  was  not  engaged  in  the  performance  of 
any  duty  she  was  employed  to  perform,  or  directly  connected  with  or  inci- 
dental to  the  work  of  the  employer,  but  her  labor  there  was  entirely  dis- 
usodated  with  the  work  of  her  employer.    The  fact  that  she  was  permitted 
to  use  the  laundry  for  her  personal  benefit  did  not  change  the  relation  of  the 
parties.    {Brimen  v.  Wi^conain  Public  Service  Comm.,  163  N.  W.  Rep.  182.) 
Had  the  claimant  remained  in  her  room  in  the  hotel  and  engaged  her  time 
in  mending  her   clothing,  and  while  so  engaged  met  with  an  accident  by 
reason  of  using  a  scissors,  it  could  scarcely  be  held  that  such  injury  would 
arise  out  of  and  in  the  course  of  her  employment  or  was  incidental  thereto. 
{Matter  of  De  FiUppis,  170  App.  Div.  153;  affd.,  219  N.  Y.  581;  HaUetVa 
Cm  [Mass.,  May  28,  19181,  119  N.  £.  Rep.  673;  Oriffith  v.  Bobbins,  Court 
of  Appeal,  England,  December  14,  1916,  10  Butterworth's  Woikmen's  Com- 
pensation Oases,  92. ) 

In  the  latter  case  a  girl  employed  as  a  parlor  maid  was  sitting  in  the 
kitchen,  occupying  her  spare  time  in  mending  a  rent  in  her  dress.  Hearing 
a  bdl  rang  by  her  mistress,  she  left  the  darning  needle  in  her  dresaf  and 
v«&t  to  answer  the  beU.  In  walking  to  the  door  she  managed  in  some  way 
to  driTs  the  needle  into  her  knee,  breaking  it  off  short,  causing  her  serious 
iiijury.  An  award  was  made  in  her  favor,  which  was  reversed  by  the  Court 
of  Appeal  of  England,  and  it  was  there  held  there  was  no  evidence  to  show 
that  Xh»  injury  was  due  to  any  risk  incidental  to  her  employment  and  that 
tlie  accident  did  not  arise  out  of  her  employment. 
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Hie  order  of  the  Appellate  Dmatoa  ead  tlie  determination  of  the  Stato^ 
Industrial  Oommiaflkm  miut  be  reversed  and  the  claim  dismissed,  with  eoeta- 
in  this  court  and  in  the  Appellate  Xkirision  against  the  State  Indnatrial 

v^ODUnifiSlOB* 

HiBOOGK,  Ch.  J.,  CSABE,  POUKD,  McLAIJSHLIlf,  CRANX  and   AJVDBEW8,   JJ., 

concnr.    Order  reversed,  etc 

18.  COLLBCTIRG  DEBT 

A  newspaper  pressmaiL,  on  the  way  to  the  toilet,  encovintereil 
a  fellow  employee  in  a  passageway.  The  fellow  employee  handed 
him  some  money  by  way  of  paying  a  debt.  A  dollar  bill  dropped 
to  the  floor.  In  rescuing  it  the  pressman  lost  some  of  his  fingers. 
in  an  electric  fan.  There  was  dispute  whether  the  accident  was. 
due  to  instinctive  grabbing  or  deliberate  attempt  to  take  the  bill 
out  of  the  fan.  The  Appellate  Division  affirmed  an  award  to 
the  pressman  unanimously  and  without  opinion:  Tkompson  v» 
N.  Y.  EeraU  Co.,  Case  Xo.  75635,  Jan.  18, 1918;  184  App.  Div. 
919,  May  8,  1918. 

14.  SATIK6  GOOD-BTE 

During  a  lull  in  his  work  a  fourteen  year  old  boy  crossed  the 
factory  room  in  which  he  was  working  to  say  good-bye  to  a  fellow 
employee  who  was  leaving  for  military  service.  While  talking, 
he  unwittingly  placed  his  hand  upon  some  unguarded  gears  of 
the  machine  his  fellow  employee  was  operating  and  lost  two  of 
his  fingers.  The  Commission  awarded  him  compensation.  ITpon 
appeal  the  Attorney-General  argued  that  the  compensation  law^ 
was  not  so  strict  as  to  tie  an  employee  to  his  bench  and  machine ; 
that  the  room  in  this  case  was  the  ambit  of  employment  and  th^t 
the  employee  was  subject  to  the  hazards  of  any  machine  within  it. 
The  Appellate  Division  affirmed  the  award  unanimously  and  with- 
out opinion  (184  App.  Div.  922),  but  the  Court  of  Appeals 
reversed  the  order  and  dismissed  the  claim  upon  opinion  of  Judge 
Hiscock  reviewing  judicial  precedents.    The  opinion  is  as  follows : 

Di  Salvio  v.  Mszohan  Co.,  225  N*.  Y.  123,  Jan.  7,  1919. 

BisooGC,  C3l  J. :  We  are  nnahle  to  see  hoir  the  award  in  this  case  can  be 
sustained.  As  found  by  the  Industrial  Commission  the  claimant  was  in  the 
employ  of  defendant  Menihan  Company,  which  was  engaged  in  -the  manu- 
facture of  shoes,  and  his  duties  consisted  in  marking  soles  with  a  rubber  hand 
stamp.  At  the  time  of  the  accident  he  **  had  crossed  the  room  in  whidi  he 
was  working  to  talk  to  a  feUow-employee  w^  had  been  drafted  and  wlu> 
would  be  required  to  leave  wozk  on  account  of  the  draft  in  a  little  while. 
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JH  SklMo  wished  to  say  good-by  to  the  drafted  maa  before  he  went  to  the- 
frailty  and  while  leaning  cm  the  bench  oonneeted  with  the  splitting  madune- 
wlucii  was  being  operated  by  said  employee,  the  right  arm    *     •     •    was-* 
capght  in  an  miguarded  cogwheel,  and  he  sustained  the  injuries    •    *    * 
(for  which  the  award  has  been  made).     At  the  time  that    *     *     *    iDi 
Salrio  walked  across  the  room  to  greet  his  f dlow-employee  he  had  finished 
the  work  that  had  been  assigned  to  him  and  was  awaiting  the  arrival  of  more^ 
work.'' 

Jji  our  opinion  the  accident  did  not  in  any  degree  arise  out  of  or  in  the- 
eonne  of  rtaimanfs  employment. 

The  courts  have  been  liberal,  as  they  should  be,  in  so  interpreting  work- 
mai^m  eompensation  statutes  as  to  extend  in  many  cases  the  relationship  of 
employee  to  acts  whidi  seemed  to  be  outside  of  the  strict  and  ordinary  lines- 
of  doty,  as  a  basis  for  compensation.    In  accordance  with  this  policy  it  has*. 
been  held  that  the  accident  arose  oat  ot  and  in  the  course  of  employment. 
where  an  injury  happened  to  an  employee  eating  his  dinner  upon  his  employ- 
er's premises  in  accordance  with  expreaa  permission  of  the  latter  or  usuals 
custom    {Mann  T.  Gtasionlmry  Knitting  Co.y  96  Atl.  Bep.  368);   or  to  a. 
workman  on  a  telegraph  line  who  had  taken  refuge  during  a  storm  under  a 
frmgfai  ear  and  had  gone  to  sleep  {Moore  T.  Lehigh  Y alley  R.  R,  Co.,  2\T 
K.  Y.  627) ;  or  to  an  employee  injured  while  returning  from  a  cabin  on  the* 
premises  of  a  railroad  company  to  which  employees  were  permitted  to  go  to 
eat  their  meals  (Bamthmo  ▼.  Lancashire,  eto,,  Rioa/y.  Oo^  5  W.  C.  C.  28) ;  or- 
to  an  employee  injured  by  a  falling  wall  while  he  was  taking  dinner  on  his^ 
employer's  premises  {Blovelt  t.  Bawyer,  6  W.  €.  C.  16) ;  or  to  a  lighterman, 
who,  while  waiting  for  the  tide  to  ebb,  went  from  his  barge  to  a  small  boat 
a  short  distance  therefrom  to  rest  {May  v.  Isom,  7  B.  W.  C.  G.  148) ;  or  to^ 
an  employee  who  in  accordance  with  a  general  practice  left  the  composing- 
room  where  he  worked  to  go  upon  the  roof  and  get  fresh  air  on  a  hot  night 
{Matter  of  Von  Ette,  111  N*.  E.  Rep.  696) ;  or  to  an  employee  engaged  in- 
dumping  cars  who  on  a  cold  night  during  an  interval  of  leisure  for  the  pur- 
pose of  protection  laid  down  in  a  position  where  he  was  subsequently  injured' 
by  a  moving  car  {N.  W.  Iron  Co.  v.  Industrial  Oommisaion,  160  Wis.  633) ; 
or  even  to  an  employee  who  was  injured  while  getting  down  from  a  moving^ 
wagon  where  he  properly  belonged  to  pidc  up  his  pipe  {M^Lauchlan  v.  Ander- 
eon,  4  B.  W.  C.  O.  376) ;  or  to  an  employee  who  was  injured  in  attempting 
to  stop  the  runaway  horse  of  his  employer  although  his  r^^lar  work  was 
entirely  unconnected  with  horses  {Rees  v.  Thomae,  1  W.  G.  G.  9) ;  or  to  an 
employee  who  as  the  result  of  reproof  administered  in  his  line  of  duty  to 
a  ftilow-workman  was  struck  by  the  latter  in  the  eye  {Matter  of  EeUz  v.. 
Ritppert,  218  Hf.Y.  148). 

And  this  court  perhaps  went  farther  than  any  of  these  cases  in  extending 
the  benefits  of  a  compensation  act  when  it  held,  as  it  did,  in  Matter  of  Waters 
T.  TayiUyr  Oompany  (218  N.  Y.  248)  that  an  employee  was  acting  within  the- 
seope  of  his  employment  so  as  to  be  entitled  to  the  benefits  of  the  act  when 
he  left  his  strict  line  of  employment  in  the  attempt  to  rescue  another  work- 
man, technically  in  the  employ  of  an  independent  contractor,  from  a  danger- 
whidi  threatened  his  life.     We  thus  held  on  the  broad  principle  that  asv 
betweeu  the  employee  and  the  employer  "  It  must  have  been  within  the  reason- 
able  anticipation  of  his  employer  that  his  employees  would  do  just  as  Waters 
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did  if  the  occaalon  arose,  for  it  is  quite  inconceivable  that  any  employer  shofuld 
expect  or  direct  his  employees  to  stand  still  while  the  life  of  a  fellow- 
workman  working  a  few  feet  away  was  imperiled  by  such  an  accident  as 
occurred  here,  and  it  seems  to  us  that  the  accident  arose  out  of  his 
employment." 

In  each  of  these  cases  an  award  was  sustained  because  the  court  was  able 
fairly  to  say  that  between  the  work  for  which  the  employee  was  engaged  and 
the  disputed  act  which  led  to  the  accident  there  was  either  naturally  or  aa 
the  result  of  some  act  of  the  employer  or  of  custom  a  real  relationship  which 
brought  the  accident  within  the  range  of  employment,  and,  therefore,  it  could 
be  said  to  have  arisen  out  of  and  in  the  course  of  the  employment. 

But  in  the  present  case  we  search  in  vain  for  any  such  feature  or  relation- 
ship. There  was  no  connection  between  the  employment  for  which  claimant 
was  engaged,  of  marking  soles,  and  his  trip  across  the  shop  to  say  good-by 
to  a  fellow-employee.  This  act  did  not  enable  him  either  directly  or  indirectly, 
in  any  tangible  sense,  the  better  to  perform  his  work,  discharge  his  duties  or 
carry  forward  the  interests  of  his  employer.  It  was  not  a  natural  incident 
to  the  work  for  which  he  was  hired.  It  did  not  grow  out  of  any  emergency 
where  he  was  justified  in  taking  an  imusual  step  to  protect  his  employer's 
interests.  It  was  simple  and  solely  the  expression  of  a  private  desire  and 
the  consummation  of  a  personal  purpose.  However  natural  and  even  conmiend- 
able  his  act  may  have  been  it  was  neither  beneficial  to  his  employer  nor  to 
himself  in  the  way  of  completing  and  performing  his  work. 

The  impulse  may  be,  not  unnaturally,  to  say  in  justification  of  it  that  an 
employee  ought  not  to  be  compelled  to  stand  idly  at  his  post  while  waiting 
for  work  and  that  claimant's  deviation  from  his  proper  course  was  only  by 
a  few  feet.  But  these  reasons  will  not  stand  analysis.  So  far  as  the  first 
one  is  concerned,  as  has  been  pointed  out,  it  would  doubtless  be  possible  for 
an  employee  temporarily  out  of  work,  and  if  he  could  do  so  without  inter- 
fering with  his  duties,  to  seek  some  proper  and  available  place  for  rest  with- 
out destroying  his  relation  of  employee.  And  so  far  as  concerns  the  second 
one,  the  conduct  of  an  employee  in  a  crowded  machine  shop  is  not  to  be 
measured  by  mere  distances.  In  this  case  claimant  went  far  enough  to 
exchange  a  perfectly  safe  occupation  for  a  condition  of  danger  and  accident. 
After  all  other  considerations,  the  controlling  and  inevitable  question  remains 
whether  it  is  part  of  the  employment  of  an  employee  in  a  shop,  hired  to 
perform  simple  and  fixed  duties,  to  leave  these  and  visit  his  fellow-workmen 
on  errands  of  a  purely  personal  character  utterly  unconnected  with  his 
regular  duties.  We  think  that  the  answer  to  this  question  is  self-evident! 
unless  we  are  to  extend  the  relation  of  employment  for  purposes  of  the  Com- 
pensation Act  over  areas  which  will  not  only  be  new  but  difficult  to  define 
by  any  certain  or  logical  boundaries. 

The  tests  of  such  a  claim  as  this  were  succinctly  stated  by  Judge  Pouin> 
in  Matter  of  Heite  v.  Ruppert  (218  N.  Y.  148,  152) :  "The  injury  must  be 
received  ( 1 )  while  the  woricman  is  doing  the  duty  he  is  employed  to  perform, 
and  also  (2)  as  a  natural  incident  of  the  work.  It  must  be  one  of  the  risks 
connected  with  the  employment,  flowing  therefrom  as  a  natural  consequence 
and  directly  connected  with  the  work." 

Claimant's  injury  does  not  survive  these  tests  and  his  case  comes  within 
the  principles  of  Matter  of  (yTooU  (118  N.  E.  Bep.  [Sup.  Judicial  Court 
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Muflachiuetts]  303),  where  it  was  held  that  accidental  death  occurring  to 
a  deoedeut  who  had  temporarily  left  hit  employment  to  talk  with  a  fellow- 
employee  about  personal  mattera  could  not  be  said  to  have  arisen  out  of 
and  in  the  course  of  his  employment'  so  as  to  become  the  basis  for  a  claim; 
of  Beed  t.  Chreat  Wft.  Rway,  Co.  (78  L.  J.  K.  B.  31),  where  it  was  held  that 
in  engine  driyer  who  had  left  his  engine  while  at  rest  and  crossed  a  siding 
to  receive  from  a  friend  a  book  unconnected  with  his  duties,  was  not  so 
engaged  in  his  employment  that  an  injury  then  received  by  him  would  be  the 
basis  for  a  claim  under  the  Gompeouation  Act;  of  BUchoff  y.  American  Car 
d  Foundry  Company  (157  K.  W.  Rep.  [Supreme  Court  of  Michigan]  34), 
where  it  waa  held  that  an  employee  who  transgressed  his  instructions  in  order 
to  assist  a  fellow-employee  in  the  repair  of  a  machine  could  not  recover  eom« 
pensation  for  an  accident  then  arising,  although  the  injured  employee  thought 
that  his  acta  were  for  the  benefit  of  his  employer;  of  Smith  v.  Lancashire, 
etc,f  Ry,  Co.  (1  W.  C.  C.  1),  where  a  ticket  collector  having  finished  his 
duties  tarried  on  the  footboard  of  the  car  for  a  moment  to  speak  to  a  pas- 
senger and  was  injured;  of  Bpooner  v.  Detroit  Saturday  Night  Co.  ( 153  N.  W. 
Kep.  [Supreme  Ck>urt  of  Michigan]  657),  where  an  employee  who  was  injured 
while  conveying  some  fellow-employees  in  an  elevator  to  their  work  as  a  favor 
to  them  and  which  act  waa  outside  of  his  line  of  duty  was  denied  workmen's 
compensation;  of  Matter  of  Oifford  v.  Pattereon,  Inc,  (222  N.  Y.  4),  where 
it  is  stated  that  "when  an  employee  ia  injured  through  some  act  of  his 
own,  not  an  incident  to  his  employment,  and  not  authorized  or  induced  by 
his  employer  in  connection  with  his  employment,  the  injury  docs  not  arise  out 
of  and  in  the  course  of  his  employment  within  the  meaning  of  *  *  *  the 
Workmen's  Compensation  Law." 

We  think  that  the  order  of  Appellate  Division  and  award  of  the  industrial 
commission  must  be  reversed  and  the  claim  dismissed,  with  costs  in  this  court 
and  in  the  Appellate  Division  against  the  industrial  conunission. 

CoLUH,  CuDDEBACK,  HooAN  and  MoLauohlin,  JJ.,  concur;  Chask  and 
Crane,  JJ.,  dissent.    Order  reversed,  etc. 

15.  YISITING  BEYOND  PREMISES 

The  Appellate  Division,  two  justices  dissenting,  has  reversed 
an  award  to  the  widow  and  children  of  a  night  watchman  who  left 
his  employer's  dock  for  a  social  visit  with  the  captain  of  a  boat 
anchored  alongside  and  who  fell  into  the  water  upon  attempt  to 
jump  hack  from  the  boat  to  the  dock.  Opinion  in  the  case  is  as 
follows: 

Knro  V.  Stajtdabd  On.  Co.  of  N.  Y.,  184  App.  Div.  453,  Sept.  11,  1918. 

Ltov,  J.:  James  King  was  employed  as  a  special  night  watchman  by  the 
Standard  Oil  Company  of  New  York  at  its  Empire  yard  in  that  city.  His 
dnties  were  to  wateh  the  yard;  to  keep  strangers  out;  to  look  for  fires,  and 
to  go  around  through  the  yard  and  punch  the  watchman's  clock  every  half 
boor.  There  were  four  clocks  on  the  dock.  One  was  situated  about  ten  feet 
iaaide  the  barricade  which  the  workmen  erected  every  night  to  keep  persons 
from  walking  onto  the  dock,  which  was  being  repaired.    This  barricade  was 
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about  four  feet  six  inches  in  hei^t,  and  separated  the  dock  from  tte  place 
wliere  repairs  were  being  made.  This  barricade  extended  from,  tin  ed|ge  of 
the  city  pier,  which  was  north  of  the  dock,  to  a  building  apon  the  landA  of 
tha  Standard  Oil  Company.  King  went  to  Tisit  the  owner  of  tte  OuOen, 
a  boat  which  was  futeaed  about  two  feet  abova  the  dock,  and  about  ttree 
feet  from  the  end  of  the  dock.  'WhU»  there  he  had  two  drinks  of  irtiisky. 
Attempting  to  return  he  jumped  from  the  boat  upon  that  portion  of  the  dock 
irilich  was  being  rq^alred  and  which  was  fenced  off  hj  the  barricade.  He 
jumped  either  upon  a  plank  which  broke,  or  into  the  open  water.  He  was 
rescued,  but  the  next  day  died  as  the  result  of  the  exposure.  Hie  injuries 
were  sustained  on  April  2,  1917. 

We  do  not  think  the  deceased  was  engaged  in  the  performance  of  Us  duty 
at  the  time  he  jmnped  from  the  boat.  He  had  gone  outside  his  employment 
at  the  time  he  went  onto  the  barge.  He  sustained  the  injury  while  returning 
to  his  work.  His  duties  were  confined  to  the  jard.  This  visit  to  the  captain 
was  a  clear  violation  of  his  duty.  He  was  employed  to  watch  the  premises. 
He  voluntarily  abandoned  his  employment.  His  injury  was  not  received  a» 
a  natural  incident  of  his  work.  It>  was  neither  a  risk  connected  with  his 
employment,  nor  a  risk  arising  out  of  his  employment.  The  accident  resulted 
from  the  act  of  the  claimant's  intestate,  disconnected  wholly  from  the  sphere 
of  his  employment.  It  was  held  in  Matter  of  Oifford  v.  Patterson,  Inc.  (222 
K.  Y.  4)  that  a  man  who  had  departed  from  his  employment  sufficiently  long 
to  drop  asleep  while  employed  as  a  night  watchman,  by  means  of  which  he 
fell  down  a  chute  and  was  killed,  could  not  be  awarded  compensation.  As  the 
court  said  in  that  case:  "His  injury  was  not  received  as  a  natural  inodent 
of  his  work.  It  was  not  a  risk  connected  with  his  employment  or  arising  out 
of  and  in  the  course  of  his  employment.  The  acts  of  GifTord  as  found  by  the 
commission,  instead  of  being  in  the  course  of  his  employment,  were  directly 
contrary  to  the  object  and  purpose  for  which  he  was  employed."  The  deceatspd 
was  injured  while  attempting  to  return  to  his  employment. 

In  Reed  v.  Great  Western  Ry.  Go.  (2  B.  W.  C.  C.  109),  where  an  engine 
driver  in  the  employment  of  the  respondent  company  left  his  engine  when 
it  was  standing  at  rest,  and  crossed  the  line  in  wder  to  communicate  with  the 
fireman  of  another  engine  on  business  of  his  own  not  in  any  way  concerning  his 
work  or  his  employer's,  on  his  way  back  to  his  engine  he  was  knocked  down 
by  a  truck  and  killed.  Held,  upholding  the  decision  of  the  Court  of  Appeal 
ol  Bngland,  that  the  accident  did  not  arise  ''out  of  and  in  the  ooune  of  "  bis 
employment  within  section  1    (1>   of  the  Workmen's  Compensation  Act  of 

1897.* 

In  Bpooner  v.  Detroit  Saturday  Vight  Co.  (187  Mich.  125),  where  decedent 
was  employed  to  operate  an  engine  and  dynamo  in  the  basement,  and  do  duty 
called  him  to  the  ui^er  floors,  injuries  incurred  which  caused  his  death  while 
running  an  elevator  from  the  second  to  the  third  floor,  did  not  arise  out  of 
and  in  the  course  of  his  employment.  *  The  injury  must  have  been  a  natural 
incident  of  the  work."  {Matter  of  0*Nea  v.  Carley  Heater  Co.,  218  K.  Y. 
414.) 

**  If  there  is  only  a  casual  or  remote  connection  between  the  hazard  of  the 
employment  and  the  loss  —  if  the  one  does  not  flow  naturally  from  the  odker 
—  the  liability  is  not  established."  So  where  a  person  was  employed  in  driver- 


•  'See  60  &  61  Vict.  chap.  37,  |  1,  eubd.  1. — [Rep. 
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ixig  floirars  but  in  addition  helped  put  them  into  a  window  box  and  wma 
injured^  causing  his  death,  no  recovery  waa  allowed.  {Uatter  of  Olatzl  ▼• 
Stmmpp,  80  K.  T.  71.) 

The  htpBy  nuiBt  be  received  (1)  while  the  woiioMui  is  doing  tin  datj  he  is 
empfeyed  to  perform,  (2)  and  also  as  a  natural  iBeident  of  the  woric  tt 
imist  he  one  of  the  riake  connected  with  the  employment,  flowing  therefrom  as 
a  natoral  conBequence,  and  directly  connected  with  the  work.  {Muster  of 
Heitz  ▼.  JTiii^ei  I,  218  K  Y.  14A.) 

Betuming  to  the  dock  waa  incidental  to  returning  to  hia  dutiea  which  he 
abandoned  irhen  he  went  to  call  on  the  captain  of  the  OuZIen.  The  deoeaaed 
waa  not  bade  m  hia  em^oyment  until  he  landed  aafely  upon  tiie  dock. 

Ihe  award  liicnild  be  leyeieed,  and  the  caae  diemieMd.  All  eoncurred,  eBwpk 
JoBir  M.  KbexjOGG,  P.  J.,  and  Woovwabd,  J.,  diaacating.  Award  revened  an! 
claim 


16.  TAKOr G  HOL»AT 

A  New  Yoiic  salesman  trayeling  in  Kansas  in  his  €niplo76r'8 
automobile  declared  a  holiday  on  the  Fourth  of  July.  While 
retamiiig  from  a  celebration  the  machine  overturned  and  killed 
hinL  Ccmunissioner  Sayer,  with  o(Hnmait  on  the  argument  that 
^'a  tracing  salesman  is  always  on  duty/'  advised  denial  of 
deatii  benefits  on  the  ground  that  the  trip  had  been  entirely  given 
over  to  pleasure:  Johnson  v.  Ajaa  Rubber  Co.y  S.  D.  R.,  voL  18, 
p.  606,  BuL,  vol  4,  p.  91,  Dec  23,  1918. 

17.  ASSAXTLT  B7  AHOTHER  THAN  IHJUIAD  SUPLOTSS 

This  topic  and  the  three  that  follow  are  more  or  less  akioL 
They  all  involve  eoimeetion  of  a  person  or  persons  other  than  the 
injured  employee  with  the  accident.  Older  cases  illustrative  of 
them  are  in  Bulletin  81,  pages  95-100,  205-217,  and  Bulletin  87, 
pages  139-148,  165. 

A  di^mte  arose  between  a  negro  and  a  contractor  to  whom 
he  was  delivering  some  sewer  pipe.  The  n^^o  began  throwing 
bricks  at  the  contractor.  One  of  the  bricks  fractured  the  skull  of 
sn  employee  of  the  contractor  who  came  to  his  employer's  rescue* 
Hie  injury  was  fatal.  The  courts  affirmed  awards  to  the 
esa^^eefa  widow  and  children:  Sassano  v.  Paino^  Death  Case, 
No.  72463,  May  20,  1918;  186  App.  Div.  927,  Nov.  IS,  1918; 
226  N.  Y.  Rep.  699,  June  3,  1919. 

A  carpenter,  upon  entering  the  washroom  of  a  building  that 
bis  employers  were  constructing,  found  a  workman  bound  with 
topes  and  released  him.    A  foreman  and  other  employees,  authors 
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of  the  horseplay,  resented  the  rescue  and  assaulted  the  carpenter. 
The  foreman  inflicted  wounds  upon  the  carpenter  with  a  saw. 
Upon  attempted  appeal  from  an  award  to  the  carpenter,  the 
Appellate  Division  held  that  no  appeal  had  heen  taken  (187  App. 
Div.  962,  Mar.  5,  1919).  Upon  appeal,  later,  it  aflSrmed  the 
award  with  the  following  opinion,  two  justices  dissenting: 

Mabiano  v.  Erasnogeb  Bbos.,  190  App.  Div.  65,  Dec.  20,  1919. 

Lton,  J. :  The  question  presented  by  this  appeal  is  whether  the  injury 
arose  out  of  the  employment.  Krasnoger  Brothers  were  employed  in  con- 
structing a  building  in  the  City  of  New  York.  The  claimant  wae  ^nployed 
by  them  as  a  carpenter.  Workmen  in  the  employ  of  other  employers  were 
working  on  the  same  buildii^.  On  August  10,  1918,  during  working  hours, 
claimant  entered  a  washroom  and  found  a  workman  in  the  employ  of  the 
general  contractor  tied  hand  and  foot  and  fastened  to  the  floor.  He  asked 
claimant  to  untie  him  which  the  claimant  did.  Some  workmen  not  in  the 
employ  of  claimant's  employer  were  angered  at  claimant's  action  and  seized 
claimant  and  said  they  were  going  to  tie  him  down,  but  claimant  successfully 
resisted  them.  Before  the  altercation  had  entirely  subsided,  the  structural 
superintendent  having  general  charge  of  the  work  struck  the  claimant  several 
times  with  a  saw  inflicting  injuries  for  which  claimant  demands  compensa- 
tion. The  State  Industrial  Commission  awarded  compensation  against  the 
employer,  from  which  an  appeal  is  taken. 

The  evidence  is  very  conflicting.  The  evidence  of  the  claimant  and  his 
witnesses  tends  to  show  that  the  attem(pt  to  tie  the  claimant  had  ceased, 
and  that  while  the  claimant  was  leaving  the  foreman  struck  him.  The 
evidence  of  the  foreman  is  that  hearing  the  disturbance  he  went  to  the  place 
to  quiet  it  when  claimant  pushed  him  away  and  drew  a  knife;  he  attempted 
to  restrain  him  but  that  claimant  cut  him  in  the  shoulder  three  times;  the 
foreman  recreated  to  another  room  and  the  claimant  followed  him;  the  fore- 
man picked  up  a  saw  and  warned  the  claimant  he  would  use  it  if  claimant 
approached  him;  the  claimant  limged  several  times  at  the  foreman  with  the 
knife,  and  the  foreman  struck  him  with  the  saw.  The  State  Industrial  Com- 
mission made  no  general  finding  as  to  the  actual  transaction,  but  made  the 
general  finding  that  the  claimant  was  assaulted  by  the  foreman,  and  sustained 
severe  injuries  consisting  of  a  linear  fracture  of  the  skull ;  an  irregular  trans- 
verse fracture  of  the  left  ulna,  and  lacerated  wounds  of  the  fordiead  and 
elbow,  with  severing  of  the  ulna  nerve.  These  injuries  they  find  were  acci- 
dental injuries,  and  arose  out  of  and  in  the  course  of  the  claimant's  employ- 
ment. 

The  claimant  had  been  handling  chalk  and  went  to  the  washroom  just 
before  the  closing  of  the  day's  work  to  wash  his  hands.  It  would  appear, 
therefore,  that  the  claimant  was  in  the  discharge  of  his  duties,  and  in  the 
course  of  his  employment.  The  employer  in  his  report  of  the  injury  says 
that  the  employee  was  doing  his  regular  work  at  the  time  he  was  injured. 
The  claimant  had  been  doing  a  merciful  act  to  the  employee  in  releasing  him. 
There  is  evidence  that  the  attempt  to  tie  the  claimant  had  ceased  and  that 
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be  was  struck  by  Um  foreman  while  leaying.  This  brings  the  case  within  the 
decision  in  Carhot^e  v.  Loft  (219  N.  Y.  679),  in  which  the  workman  was  struck 
three-quartera  of  an  hour  after  the  verbal  altercation.  The  award  of  com- 
pensation was  aflSrmed. 

In  Matter  of  WaterB  v.  Taylor  Company  (218  N.  Y.  248)  the  Court  held 
that  an  employee  was  acting  within  the  acope  of  hia  employment  so  as  to  be 
entitled  to  the  benefit  of  the  act  when  he  left  the  strict  line  of  his  employ- 
ment in  the  attempt  to  rescue  another  workman  technically  in  the  employ  of 
an  independent  contractor  from  a  danger  which  threatened  his  life  and  which 
cost  the  life  of  the  intercessor.  The  Court  held  that  it  must  have  been  within 
the  reasonable  anticipation  of  his  employer  that  his  employees  would  do  just 
as  Waters  did  if  the  occasion  arose. 

Hie  award  should  be  ai&rmed.  All  concurred,  except  Oooheaitb  and  H.  T. 
Hbjjoqb,  JJ.y  dissenting.    Award  affirmed. 

Some  employeee  were  carrying  bundles  of  cardboard  into  their 
employer's  factory.  A  passing  stranger  volunteered  to  help  thein* 
One  of  the  employees  resented  his  intrusion  and,  when  a  bundle 
hrcke,  called  him  by  an  opprobrious  name.  The  passerby  assaulted 
the  employee.  A  short  time  thereafter  the  employee,  while  at 
work,  fell  to  the  floor  of  the  factory  and  fractured  his  jaw. 
Paralysis  and  mental  incompetency  ensued.  The  Commission, 
apon  opinion  of  Commissioner  Lyon,  held  the  case  clearly  com- 
pensatable,  whether  the  accident  resulted  from  the  assault  or  not. 
The  Appellate  Division  affirmed  the  award  unanimously  and  with- 
out opinion:  LorchUsky  v.  Oothcmi  Folding  Box  Co.,  S.  D.  R., 
▼oL  18,  p.  616,  Bui.,  vol.  4,  p.  89,  Dec.  23,  1918;  —  App.  Div. 
— ,  Dec  29,  1919. 

An  expressman  asked  the  doorman  of  a  motor  car  company  for 
some  tools  and  pipe  left  by  plumbers  who  had  been  doing  work 
in  the  company's  building.  The  doorman  had  instructions  to  let 
no  property  go  from  the  building  without  a  pass.  While  he  was 
deterring  the  expressman  another  employee  of  the  company 
entered  into  an  argument  with  him  as  to  who  had  authority  to 
deliver  the  property  and  assaulted  him.  The  Commission 
awarded  him  compensation  for  injuries  inflicted  by  the  assailant. 
The  Appellate  Division  affirmed  the  award  unanimously  and 
without  opinion:  SuUivcm  v.  Detroit  Cadillac  Motor  Car  Co., 
8.  D.  K,  vol.  20,  p.  370,  Mar.  28,  1919;  —  App.  Div.  — , 
Nov.  12,  1919. 

An  employer  was  escorting  some  strike  breakers  after  their 
day's  work  afoot  along  public  streets  to  a  subway  station  with  the 
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idea  that  his  presence  would  prevent  assault  upon  them  bj  striken. 
They  were  set  upon,  however.  The  Commission  awarded  one 
of  them  compensation  for  injuries  inflicted  by  the  strikers: 
Jiamano  v.  Siff  Bros.,  S.  D.  R*,  vol.  20,  p.  430,  BuL,  voL  4, 
fi.  189,  May  28,  1919. 

An  employee  suffered  a  hernia  in  the  course  of  worL  While 
he  was  still  weak  from  an  operation  for  the  hernia,  his  emjdoyer 
:set  him  to  watch  a  building.  Three  men  entered  the  placa  He 
was  afraid  to  eject  or  report  them.  Instead,  at  their  suggestion, 
lie  shared  his  evening  lunch  with  them  and  procured  them  some 
beer.  JSText  day  he  found  one  of  them  in  the  building.  Upon 
his  failure  to  share  his  lunch  again,  the  intruder  struck  him  over 
the  head,  inflicting  wounds  for  which  the  Commission  awarded 
"Compensation,  one  Commissioner  dissenting:  Ministruth  v. 
VaugJit  &  Co.,  S.  D.  R,  vol.  21,  p.  385,  Bui.  5,  p.  23,  Oct. 
:29,  1919. 

18.  ASSAULT  BT  THE  INJURED  EMPLOYEE 

In  the  Lorchitsky  case,  above,  language  of  the  injured  employee 
provocative  of  the  assault  upon  himself  did  not  affect  the  cotn- 
pensatableness  of  his  case.  Likewise,  language  of  a  third  party, 
-co-employee  or  other,  provocative  of  an  assault  by  the  injured 
-employee,  which  results  in  his  own  injury,  does  not  figure.  Such 
assault,  with  wilful  intention  to  injure,  excludes  compensation, 
according  to  §  10.  If  such  assault  is  made  to  protect  the 
-employer's  property  or  to  maintain  law  and  order,  interpretation 
-of  the  phrase,  "willful  intention  to  injure,^'  permits  compensa- 
tion.    The  following  cases  fall  within  the  heading. 

Two  employees  of  the  same  firm  got  into  an  altercation  as  to 
•which  should  load  his  motor  truck  from  a  railroad  car  first.  One 
.assaulted  the  other.  A  return  blow  broke  his  neck.  The  Com- 
mission awarded  death  benefits  evidently  upon  ground  that  the 
assault  had  been  made  ^'  in  connection  with  the  employer's  work 
and  in  some  sense  in  the  employer's  interest"  (Bui.,  vol.  3,  p.  99). 
The  courts,  however,  took  a  different  view  of  the  case.  The  Ap- 
ellate Division  reversed  the  award,  one  justice  dissenting.  The 
Court  of  Appeals  affirmed  the  Appellate  Division's  order  unani- 
mously and  without  opinion  (224  N.  Y.  Rep.  714).  The  Appel- 
late Division  handed  down  majority  and  minority  opinions  as 
-follows : 
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SnLLWAQON  T.  C ALLAN  Bros.,  183  App.  Div.  141,  May  8,  1018. 

WoomrASD,  J.:  This  claim  was  originally  disallowed,  but  upon  a  reliearin^ 
the  OmmiBsioii  unanimously  reversed  the  deputy  making  the  report,  and  the 
employer  and  insurance  carrier  appeal  to  this  court,  contending  that  the 
iojorioi,  which  resulted  in  death  to  the  claimant's  husband,  did  not  arise  out 
of  and  in  the  course  of  his  employment. 

The  Commission  has  found  that  Henry  Stillwagon  was  employed  by  Callai^ 
Brothers,  Ine.,  on  the  21st  day  of  May,  1917,  and  that  he  was  engaged  in 
the  work  of  transportation,  moving  bricks  from  a  car  by  the  use  of  an  auto- 
nohile  trade;  that  Stillwagon  was  employed  as  a  chauffeur  in  the  operation 
of  SQch  motor  tmdc;  that  on  the  day  in  question  Stillwagon  was  working  for 
his  employer  at  the  Pennsytrania  Bailroad  yards  in  New  York,  and  that  while- 
engaged  in  the  regular  course  of  his  employment  he  was  struck  and  knocked 
down  by  a  fellow-employee,  which  resulted  in  a  broken  neck  and  almost  instant 
death;  that  ^  Henry  Stillwagon  and  a  fellow-employee  were  each  running  a^ 
motor  truck  and  had  gone  to  the  premises  hereinbefore  mentioned  for  the  pur- 
pose of  loading  their  trucks  with  brick  from  cars  standing  upon  the  track. 
Henry  Stillwagon  and  his  fellow-employee  got  into  an  altercation  in  respect 
to  the  right  of  priority  in  loading  their  trucks.  Each  one  claimed  the  right  to 
load  his  wa^n  first  from  one  of  the  cars.  After  a  short  battle  of  words,  th& 
two  men  came  to  blows,  and  in  the  melee  Henry  Stillwagon  was  struck  by  his 
fdlow-employee  and  knodced  down  with  the  result  above  mentioned." 

Upon  this  basis  of  allied  fact,  the  Commission  has  held  as  a  matter  of  law 
that  the  case  is  within  the  statute,  and  has  awarded  compensation  to  the- 
widow  and  minor  children. 

The  undisputed  evidence  is  that  there  were  three  carloads  of  brick  which 
were  being  unloaded;  that  Stillwagon  had  unloaded  one  car  and  one  Vogt,  the 
fdlow-employee,  had  nearly  unloaded  a  second  car,  and  that  the  third  car  was 
to  be  unloaded  jointly.    Vogt  reached  tlie  third  car  first  and  then  Stillwagon 
came  and  demanded  to  know  why  Vogt  did  not  take  the  remaining  load  f rom^ 
the  second  ear.    Vogt  replied  that  he  did  not  feel  like  it.    Stillwagon  began 
swearing  at  Vogt  and  invited  Vogt  out  of  the  car,  evidently  for  the  purpose 
of  fighti-qg  it  out.    Vogt  started  to  leave  the  car,  when  he  was  assaulted  by 
tkillwagon.     Vogt  struck  back  with  his  fist,  delivering  a  blow  which  resulted 
ia  the  death  of  Stillwagon.    There  is  no  conflict  in  the  evidence;  three  eye- 
witnesses, including  Vogt,  testify  to  the  circumstances,  and  all  agree,  not  only- 
thai  Stillwagon  opened  the  quarrel,  but  that  he  struck  Vogt  before  the  latter 
had  made  any  demonstration  of  fight,  other  than  to  leave  the  car.    To  calF 
this  an  accident  **  arising  out  of  and  in  the  course  of  employment "  requires 
some  stretch  of  definition.     (Workmen's  Compensation  Law  [Consol.  Laws, 
chap.  67;  Laws  of  1914,  chap.  47],  }  10;  id.,  S  3,  subd.  7,  as  am'd  by  Laws 
of  1916,  chap.  622.)     Stillwagon  does  not  appear  to  have  had  any  authority 
over  Vogt;  indeed,  the  evidence  is  that  Vogt  had  two  tickets  for  the  unloading 
of  the  cars,  while  Stillwagon  had  but  one.    Stillwagon's  employment  was  that 
of  a  chauffeur  with  the  incidental  duty  of  helping  to  load  the  truck,  and  he 
initiated  a  quarrel  with  Vogt,  and  then  left  all  of  his  legitimate  work  for 
the  purpose  of  committing  an  assault  upon  Vogt,  He  was  not  employed  as  a 
fighter;  his  work  was  driving  the  truck  and  helping  to  load  it,  and  there 
is  not  a  suggestion  that  any  interest  of  the  roaster  was  involved  in  this  assault. 
Vogt  was  not  interfering  with  any  work  of  the  employer;  he  appears  to  have- 
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had  a  perfect  right  to  be  where  he  was,  and  to  have  been  there  prior  to  Still- 
wagon,  and  to  have  been  engaged  in  the  work  for  which  he  was  employed. 
It  was  V^gt  who  had  the  card  for  the  unloading  of  this  third  car,  and  while 
it  Ib  probably  true  that  Stillwagon  had  a  right  to  work  upon  this  same  car  he 
had  no  duty  there,  under  his  employment,  except  to  get  his  load  of  brick  and 
go  away.  StiUwagon'a  compensation  did  not  depend  on  the  number  of  loads 
he  drew;  he  was  working  by  the  day,  and  there  is  nothing  in  the  evidence 
which  suggests  that  Vogt  was  interfering  with  anything  which  Stillwagon 
was  bound  to  do  for  the  employer.  All  there  was  of  it,  Stillwagon  picked  a 
quarrel  with  Vogt  and  then  left  his  occupation  as  a  chauffeur  for  the  purpose 
of  carrying  out  his  desire  to  punish  Vogt  for  some  real  or  imaginary  grievance, 
in  no  wise  affecting  the  interests  of  the  employer.  The  fight  which  ensued 
had  none  of  the  elements  of  an  accident  about  it.  It  was  initiated  and  invited 
by  StiUwagon,  not  for  any  purpose  of  the  master,  but  to  gratify  his  own 
personal  desires,  and  the  fact  that  it  occurred  during  the  hours  when  his 
services  belonged  to  the  employer  does  not  give  it  the  character  of  having 
been  done  in  the  course  of  that  employment. 

If  Stillwagon  had  left  his  employment  for  the  purpose  of  assaulting  some 
person  not  in  the  employ  of  Ckillan  Brothers  no  one  would  seriously  contend 
that  the  master  could  be  held  liable  for  the  injury,  for  he  had  not  employed 
Stillwagon  for  any  such  purpose,  and  did  not  encourage  or  suggest  the  assault, 
and,  in  the  absence  of  serving  some  purpose  of  the  master,  we  are  unable  to 
discover  any  reason  for  holding  that  the  fnsurance  carrier  in  the  present 
Instance  is  in  any  wise  liable  to  the  claimant. 

It  seems  to  us  entirely  clear  that  this  case  comes  squarely  within  the 
exception  found  in  section  10  of  the  Workmen's  Compensation  Law.  It  is 
there  provided  that  compensation  shall  be  paid  without  r^^rd  to  fault  as  a 
cause  of  such  injury,  "  except  where  the  injury  is  occasioned  by  the  willful 
intention  of  the  injured  employee  to  bring  about  the  injury  or  death 
of  himself  or  of  another,"  etc.  Obviously  Stillwagon's  injury  was  ''occa- 
sioned by  the  willful  intention  of  the  injured  employee  to  bring  about  the 
injury"  of  Vogt;  he  initiated  the  quarrel  and  he  struck  the  first  blow, 
and,  in  the  natural  course  of  events,  he  was  injured  himself.  It  is  highly 
probable  that  Vogt  did  not  intend  the  result  of  his  blow;  he  had  no  time  to 
deliberate  upon  that;  he  was  assaulted  and  retaliated,  and  Stillwagon  was 
killed,  not  as  the  result  of  an  accident  but  as  the  culmination  of  a  fight  which 
he  had  started.  The  case  of  Matter  of  Heitg  v.  Ruppert  (218  N.  Y.  148), 
relied  upon  by  the  respondents,  was  concededly  a  close  case,  and  was  justified 
upon  the  proposition  that  it  was  the  duty  of  the  claimant  to  take  care  of 
the  horsee  with  which  he  was  intrusted,  and  to  see  that  they  were  not  injured 
by  injudicious  wetting  or  otherwise  by  a  fellow-employee,  and  that  where  a 
quarrel  arose  over  the  act  of  an  employee  in  improperly  wetting  the  horses, 
and  an  injury  resulted  from  the  personal  encounter  which  ensued,  the 
accident  arose  out  of  and  in  the  course  of  the  employment.  Here  no  such 
facts  are  involved;  there  was  no  effort  to  show  that  any  possible  interest 
of  the  master  could  be  served  by  Stillwagon  committing  an  assault  upon 
Vogt  In  Matter  of  Heitg  v.  Ruppert  {supra)  the  court  say:  "The  words 
'  arising  out  of  and  In  the  course  of  employment '  are  conjunctive,  and  relief 
can  be  had  under  the  act  only  when  the  accident  arose  both  '  out  of '  and  '  in 
the  course  of '  employment.    The  injury  must  be  received  ( 1 )  while  the  work- 
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man  is  doing  the  duty  he  is  employed  to  perform,  and  also  (2)  as  a  natural 
incident  of  the  work.  It  must  be  one  of  the  risks  connected  with  the 
employment^  flowing  therefrom  as  a  natural  consequence  and  directly  con- 
nected with  the  work."  Tried  by  this  test,  the  claimant's  case  is  not  within 
the  statute.  Stillwagon  was  not  doing  the  duty  he  was  employed  to  per- 
form when  he  left  his  work  lor  the  purpose  of  assaulting  Vogt,  nor  was  the 
injury  a  natural  incident  of  the  work  which  he  was  required  to  perform.  The 
injnty  resulted  solely  because  Stillwagon,  in  serving  his  own  purposes,  will- 
fully sought  to  injure  Vogt,  and  the  statute  ha«  specially  excepted  such 
injmies  from  its  operation.  The  award  should  be  reversed.  All  concurred, 
except  JoHir  M.  Esllooo,  P.  J.,  dissenting,  with  memorandiun. 

Jomr  M.  Eeixogo,  P.  J.  (dissenting) :  Vcgt  and  Stillwagon  were  removing 
brick  from  three  railroad  cars  by  automobile  trucks.  Stillwagon  had  unloaded 
his  car.  There  was  another  truck  load  remaining  in  the  car  that  Vogt  was 
unloading.  Arriving  at  the  cars,  Vogt,  instead  of  going  to  the  car  he  had 
been  unloading^  went  to  the  remaining  ear  which  neither  of  them  had  worked 
upon.  Stillwagon  claimed  that  Vogt  should  finish  his  own  car,  as  the  work 
was  more  difilcult,  and  until  then  should  not  remove  brick  from  the  third 
car.  They  were  both  in  the  third  car  and  were  disputing  about  who  was 
entitled  to  load  first,  and  somehow,  as  a  result  of  that  dispute,  the  parties 
came  to  blows  and  the  accident  happened. 

We  quote  from  Matter  of  Seite  v.  Ruppert  (218  N.  Y.  148) :  "Altercations 
and  blows  may,  however,  arise  from  the  act  of  a  fellow-servant  while  both 
are  engaged  in  the  employer's  work  and  in  relation  to  the  employment.  The 
employer  may  be  badly  or  carelessly  served  by  two  men  engaged  in  his  work, 
and  yet  it  may  be  inferred,  when  one  injures  the  other  in  a  quarrel  over  the 
manner  of  working  together  in  a  conmion  employment,  that  the  accident  arose 
out  of  the  emploiyment  and  was  not  entirely  outside  of  its  scope,  if  it  was 
tonnected  with  the  employer's  work  and  in  a  sense  in  his  interest." 

I  favor  an  aflirxnanoe. 

Award  reversed  and  claim  dismissed. 

A  traveling  Baleeman  for  a  New  York  firm  got  into  a  brawl 
with  a  dmggist  in  Detroit,  Michigan,  in  the  course  of  which  the 
druggist  fractured  the  salesman's  skull  with  a  baseball  bat.  The 
salesman  died  two  days  later.  In  a  trial  that  ensued  testimony 
as  to  which  was  the  general  aggressor  and  which  began  the  assault 
was  conflicting.  The  Appellate  Division,  accepting  the  Attomey- 
Generars  statement  that  the  salesman  had  called  the  druggist  vile 
iiames  and  had  turned  and  struck  him  upon  being  led  out  of  the 
store,  affirmed  denial  of  award  by  the  Commission  unanimously 
and  without  opinion :  Jacobowitz  v.  Ex-Lax  Mfg.  Co.,  Death  Case, 
No.  55890,  Aug.  8,  1918;  187  App.  Div.  915,  Jan.  15,  1919. 

In  a  like  case  of  conflicting  testimony  the  Appellate  Division, 
with  opinion  reviewing  the  facts,  also  accepted  the  Commission's 
findings  denying  award.    The  opinion  is  as  follows : 
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MuLLEB  V.  C0HE2T,  186  App.  DIt.  845,  Mar.  5,  1919. 

ILtoit,  J. :  The  Tital  question  in  this  case  ia  whether  the  injury  was  iaduced 
by  the  acta  of  the  employee  in  the  line  of  his  duty,  or  outside  it. 

The  claimant  was  the  superintendent  of  an  apartment  house  in  the  city 
oi  New  York.  An  assault  was  committed  upon  him  by  a  tenant  of  the  build- 
ing. The  superintendent's  yersion  of  the  affair  was  that  the  tenant  asked 
him  for  a  key  to  the  front  door,  and  that  the  superintendent  told  him  that  he 
had  nothing  to  do  with  the  keys,  and  with  an  oath  the  tenant  stmdc  him  ix» 
the  face.  The  claim  of  the  tenant  is  that  the  evening  of  the  day  before  the 
masault  the  superintendent  had  gone  to  the  tenant's  rooms,  and  in  the  absence 
of  the  tenant  had  inquired  of  the  tenant's  wife  where  her  husband  was  work- 
ing, when  he  would  be  home,  and  what  time  he  left  in  the  morning.  The 
wife,  considering  the  questions  insulting,  did  not  answer  them,  and  the 
superintendent  after  talking  about  the  fixtures  of  the  room  left.  The  wile  told 
her  husband  about  the  visit  of  the  superintendent,  and  the  next  morning  the 
husband  met  the  superintendent  on  the  stairs  and  a^ed  him  why  he  went 
to  his  wife  and  asked  fifty  cents  for  the  key,  why  should  he  not  have  come 
to  him.  The  superintendent  said  to  him,  "  Get  out,  I  have  no  key,  the  boss 
has  the  key,"  and  with  those  words  hit  the  tenant  upon  the  wrist  with  a 
stick  which  he  had  in  his  hand.  Thereupon  the  tenant  struck  him  in  the 
face.  He  fell  upon  the  iron  railing  resulting  in  an  increase  of  a  small  hernia. 
These  in  short  are  the  two  versions  of  the  assault. 

Under  the  testimony  in  the  case  the  credibility  of  the  witnesses  was  a  ques- 
tion of  fact  for  the  determinaticm  of  the  Commission.  They  evidently  believed 
the  version  of  the  assault  given  by  the  tenant.  Nor  could  we  say,  if  the 
matter  were  for  our  decision,  that  in  view  of  the  final  testimony  given  before 
the  Commissioners  their  judgment  was  not  correct.  Assaults  are  accidents 
arising  out  of  the  employment  within  the  meaning  of  the  Workmen's  Com- 
pensation  Law  only  when  the  employee  is  engaged  in  his  master's  business. 
{Oriffin  v.  Roherson  d  Son,  176  App.  Div.  6.) 

The  award  should  be  affirmed.    Determination  unanimously  affirmed. 

An  old  man  working  in  an  abattoir  was  the  butt  of  his  co-em- 
ployees. One  of  them  coiled  a  bnirs  penis  about  his  neck.  In 
resentment  he  struck  the  supposed  author  of  the  indignity  with 
the  penis.  The  employee  thus  mistakenly  assaulted  kicked  him 
in  the  testicles.  The  Commission  awarded  compensation  for  his 
injuries,  two  Commissioners  dissenting.  It  based  its  award  upon 
the  following  opinion: 

Vebschleiseb  v.  Stern  &,  Son,  BuI.,  vol.  4,  p.  102,  Dec.  31,  1918. 

Ltow,  Commissioner:  T  suppose  it  was  the  employer's  duty  to  furnish  the 
claimant  with  protection  against  insult  while  doing  his  work«  and  that  elaim- 
ant  had  the  right  to  resent  tho  insult  put  upon  him.  Under  the  circum- 
stances here  disclosed,  I  do  not  think  it  necessary  to  determine  who  began 
the  melee.  Certainly  the  claimant  did  not  begin  it.  He  merely  mistook 
the  person  who  subjected  him  to  the  insult.     Some  co-employee  put  upon 
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daimant  an  indignity  whidi  he  bad  a  right  to  resent.  I  do  not  think  that 
dauaaat's  resentment  of  the  insult  can  be  said  to  be  a  wilful  intent  to  bring 
aboat  the  injury  or  death  of  Dudler.  Clearly  the  injury  grew  out  of  the 
enploymeot.  I  think  this  is  in  line  with  our  decision  made  December  20, 
1916,  in  Biane  v.  Cording,  et  al.  The  award  should  be  confirmed  and  case 
continued. 

I 

Upon  appeal  the  Attorney-General  cited  testimony  to  indicate 
that  the  injured  employee  had  not  done  any  striking  previously 
to  the  kicking.  The  Appellate  Division,  however,  reversed  the 
award  upon  authority  of  the  Stillwagon,  Griffin  and  DeFilippia 
decisions.  The  reversal  was  without  opinion,  except  dissenting 
opmion  by  Justice  Kellogg,  as  follows : 

Vebschusiscb  t.  Stebn  &  SoK,  188  App.  Div.  937,  May,  1919. 

JoHV  M.  KjOXOGO,  P.  J.  (dissenting) :     The  claimant,  at  the  time  of  tha 
injury,  was  engaged  in  removing  offal  from  a  slaughter  house,  with  a  hand 
trnrk.    He  was  somewhat  adraneed  in  years  and,  owing  to  his  age  and 
perhaps  to  some  peculiarities,  the  other  employees  were  aeooatomed  to  pick 
OB  him  and  this  made  him  somewhat  irritable.     While  doing  his  work,  a 
fdiow  employee  threw  a  boll's  penis  around  his  neck.     Tlie  claimant  evi- 
datly  understood,  from  the  situation  of  the  parties,  that  Dudler  had  com- 
mitted the  assault,  and  he  immediately  struck  Dudler.     Dudler  kicked  him, 
inflicting  serious  injuries,  for  which  compensation  has  been  allowed.    If  the 
old  man  had  been   right  in  assuming  that  Dudler  conunitted  the  assault 
upon  him,  his  striking  back  would  have  been  a  natural  result  of  the  act, 
and  it  might  then  well  be  said  that  the  claimant  would  be  within  the  act. 
{Matter  of  Heiiz  v.  Ruppert,  218  N.  Y.  148.)     "Altercations  and  blows  may, 
bowerer,  arise  from  the  act  of  a  fellow-servant  while  both  are  engaged  in 
the  employer's  work  and  in  relation  to  the  employment.    The  employer  may 
be  badly  or  earelesoly  aenred  by  two  men  engaged  in  his  work,  and  yet  it  may 
be  inferred,  when  one  injuries  the  other  in  a  quarrel  over  the  manner  of 
vorking  together  in  a  conmion  employment,  that  the  accident  arose  out  of 
the  employment  and  was  not  entirely  outside  of  its  scope,  if  it  was  connected 
'With  the  employer's  work  and  in  a  sense  in  his  interest.    Such  cases  neces- 
strily  present  close  questions  of  fact."     (Id.  153.)     The  mere  fact  that  the 
<:bumant  was  mistaken  as  to  the  aggressor  does  not  show  that  he  attempted 
to  commit  an  affirmative  assault  on  Dudler.    He  was  defending  himself  and, 
with  many  fellow-workmen  around,  hit  the  person  who  appeared  to  be  his 
tttsgonisL     Within  the  liberal  spirit  of  the  act,  the  claimant  should  be 
tretted  in  the  same  msjiner  as  if  he  had  actually  struck  the  party  who 
^waulted  him;  that  was  what  he  intended  to  do.    He  was  clearly  in  error 
tt  to  the  identity  of  the  assailant,  and  in  that  respect  his  assault  upon 
l^ler  was  a  mistake.    Nevertheless,  it  was  not  such  an  intentional,  affirm*- 
tire  wrong,  that  it  put  him  outside  the  protection  of  the  act.    Compensation 
is  awarded  without  regard  to  •  fault,  and  the  mistake  of  the  claimant  as  to 
who  ssaaolted  him  is  not  fatal  to  his  claim.    We  find  nothing  to  the  contrary 
in  BtiOwagon  v.  CaUan  Brothers,  Inc.  (183  App.  Div.  141;  affd.,  224  N.  Y. 
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714).  There  the  injured  person  committed  an  unlawful  intentional  assault 
upon  another^  and  it  was  held  that  he  had  brought  the  injury  upon  himself 
by  his  illegal  act.  The  claimant  in  this  case  belieyed  that  he  was  protecting 
himself  from  his  real  assailant.  He  was  mistaken  in  the  identity  of  the 
aggressor  but,  as  we  have  said,  his  mistake  is  not  fatal  to  his  daim.  The 
award  should,  therefore,  be  affirmed.    Woodwabd,  J.,  concurred. 

19.  UNINTSNTIONAL  INJURY  BY  ANOTHER  THAN  INJURED 

EMPLOYEE 

The  case  of  Glturke  v.  Sherman^  in  which  the  injured  employee 
lost  an  eye  by  the  unintentional  thrust  of  a  fellow  employee's 
pitchfork,  has  been  noticed  above,  page  84. 

Two  employees  were  standing  by  their  employer's  team.  One 
of  them  rescued,  a  blanket  that  was  falling  from  a  horse  and  in 
so  doing  unintentionally  struck  the  other  with  it  in  such  wise  as 
to  knock  him  down  and  fracture  his  pelvis.  Death  resulted  from 
the  injury.  The  Commission  awarded  death  benefits.  Upon 
appeal  the  carrier  allied  fooling  or  horseplay  but  the  Appellate 
Division  affirmed  the  award  unanimously  and  without  opinion: 
Dovmey  v.  Vandewater^  Case  No.  47807,  Jan.  17,  1918 ;  185  App. 
Div.  917,  Sept.  11,  1918. 

The  following  two  cases  of  accidental  injuries,  both  occurring 
in  garages,  turn  upon  the  point  of  gratification  of  curiosity. 

In  the  first  case,  two  employees  were  at  work  in  their  employer  s 
garage.  A  dynamite  percussion  cap  that  one  of  them  was  examin- 
ing exploded  and  destroyed  an  eye  of  the  other.  The  Appellate 
Division  has  written  two  opinions  in  the  case  in  the  first  of  which 
it  holds  that  unintentional  injury  to  an  employee  due  to  gratifica- 
tion of  curiosity  by  a  fellow  employee  is  not  compensatable  but  in 
the  second  of  which  it  holds  that  such  injury  due  to  carelessness  or 
negligence  of  a  fellow  employee  is  compensatable.  The  curiosity 
of  the  fellow  employee,  it  says,  is  not  incidental,  but  the  n^ligence 
or  carelessness  of  a  fellow  employee  is  incidental  to  the  employ- 
ment. It  reversed  the  award  in  the  first  decision  but  affirmed  it 
in  the  second.  The  statements  of  facts  in  the  two  opinions  differ 
in  that  the  first  declares  that  the  explosive  cap  was  not  found  upon 
the  employer's  premises  while  the  second  declares  that  it  was,  the 
restatement  being  due  to  remanding  of  the  case  in  the  interim  to 
the  Commission  and  the  making  of  new  findings  by  it.    Upon  the 
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fint  appeal  the  carrier  stated  that  the  injured  employee  was  "^  loo}[- 
iDg  on  '^  but  upon  the  eeoond  the  Commission's  amended  findings 
stated,  that  he  was  '^  walking  past."  The  order  a£Srming  the 
award  was  afiKrmed  by  the  Court  of  Appeals  without  opinion, 
two  judges  dissenting  (226  N.  Y.  Rep.  700).  The  Appellate 
Division's  first  opinion  is  as  follows : 

Laubino  v.  DoNOVAi?,  183  App.  Div.  168,  May  8,  1918. 

CooHSA2fx,  J.:  The  claimant  was  doing  his  master's  work.  His  feUow- 
aerranty  Earle,  by  whose  act  he  was  injured  on  March  2,  1017,  was  not  in 
the  eommiwtion  of  such  act  doing  the  work  of  the  master  or  representing 
him  in  anj  sense  whate7er.  He  brought  into  the  garage  where  the  claimant 
was  at  work  a  percussion  cap  which  he  had  found  somewhere  not  on  the 
premises  of  the  employer,  and  with  which  he  was  experimenting  when  it 
eq^oded  injuring  the  plaintiff.  Both  men  were  chauffeurs,  and  the  percub- 
aioa  cap  which  oeeasioiied  the  injury  had  nothing  to  do  with  their  employ- 
SMnt.  Earle  in  experimenting  with  it  was  merely  gratifying  his  curiosity. 
Hie  injury,  therefore,  did  not  arise  "out  of"  the  employment.  (Worlonen's 
Oompensaticii.  Law  [Gonsol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41],  i  10; 
Id.  )  Z^  subd.  7,  as  amd.  by  Laws  of  1916,  chap.  622.)  I  do  not  think  the 
case  ia  distingaiahable  in  principle  from  Matim'  of  De  FHippia  v.  FaVcenherg 
(170  App.  Div.  153;  affd.,  219  N.  Y.  581)  and  Matter  of  Saenger  v.  Locke 
(220  id.  556).  As  stated  in  the  case  last  cited:  "The  injury  must  be 
reeeiTed  as  a  natural  incident  of  the  work.  It  must  be  one  of  the  risks 
eomieeted  with  the  employment,  flowing  therefrom  as  a  natural  consequence 
sod  directly  connected  with  the  work."  Such  is  not  this  case,  and  hence  I 
f STor  a  reversal. 

AU  concurred,  except  John  M.  Kxllogg,  P.  J.,  and  Woodwabo,  J., 
dissenting.    Award  reversed  and  claim  dismissed. 

The  Appellate  Division's  second  opinion  is  as  follows : 

LAxncENO  T.  DoKOVAzr,  186  App.  Div.  387,  Jan.  8,  1019. 

Ltok,  J.:  This  is  an  appeal  from  an  award  of  the  State  Industrial  Com- 
mission  for  the  loes  of  an  eye.  On  March  2,  1917,  the  claimant  and  one 
William  Earl  were  employed  aa  chauffeurs  by  John  E.  Donovan.  They  had 
been  that  afternoon  directed  by  him  to  clean  up  the  garage  and  cars.  The 
jffemises  of  the  employer  consisted  of  a  garage,  dock,  stable,  blacksmith  shop 
•nd  w*Ai^>>5TH*  shop.  Laurino  and  other  employees  of  Donovan  had  been  haul- 
ing coal  to  the  dock  that  forenoon.  There  was  a  pile  of  coal  on  the  dotk 
shoot  200  feet  from  the  garage.  Earl  found  an  explosive  cap  with  a  copper 
wire  attachment  in  the  pile  of  coal.  He  brought  it  into  the  garage  and  wan 
attempting  to  remove  the  wire  from  the  cap  when  it  exploded  and  struck 
Laurino,  who  was  passing  in  the  performance  of  his  work,  in  the  right  eye, 
destroying  the  sight.  The  Commission  awarded  Laurino  compensation  for 
the  loss  of  an  eye,  from  which  award  this  appeal  has  been  taken. 

Upon  a  former  api>eal  the  award  was  reversed  and  the  claim  dismissed. 
(188  App.  DiT.   169.)     Upon  application  the  order  was  modified,  and  the 
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<»laim  remitted  to  the  CJonuiiission  for  a  further  hearing.  The  evidence  t]ie& 
"vrag  that  the  cap  was  found  somewhere  not  on  the  premises' of  the  employer, 
^llie  evidence  now  is  that  Earl  found  the  cap  in  the  employer's  coal  then  oo. 
the  dock.  It  was  the  duty  of  Earl  to  acquaint  his  employer  with  the  fact 
that  he  had  found  the  cap  in  the  coaL  His  failure  ao  to  do  might  result  in 
the  cap  being  put  iuto  the  furnace  of  the  employer,  which  might  brin^ 
^Uioot  an  explosion,  severely  damaging  the  employer's  property,  and  endma- 
igerlng  life.  The  appellant  contends  that  the  accident  did  not  arise  oat  of 
olaimant's  employment.  It  was  perhaps  careless  for  Earl  to  experiment 
"With  the  cap,  but  it  was  neither  a  sportive  nor  a  willful  act.  The  claimant 
suffered  injury  from  BSarVs  acts  while  claimant  was  about  his  employer's 
tNisiness.  He  was  engaged  in  the  disdiarge  of  his  duties  when  the  explosion 
^occurred.  He  was  injured  through  the  carelessness  and  neglect  of  a  fellow- 
"vrorkmaa  which  was  an  incidental  risk  of  his  employment. 

The  award  should  be  affirmed.    Award  unanimously  affirmed. 

Xeitiier  cariosity  nor  carelessness  of  the  injured  employee 

figared  in  the  Laurino  case  according  to  the  final  findings.    Both 

appear  to  have  figured  in  the  second  garage  accident.     In  this 

second  accident  a  foreman  called  an  automobile  washer  into  his 

office  to  look  at  a  revolver  that  had  been  found  in  an  automobile. 

,As  he  was  passing  the  revolver  to  the  washer  it  went  oflf  and  killed 

iim.     The  Commission  awarded  death  benefits  to  the  washer's 

widow  and  children  (S.  D.  E.,  voL  19,  p.  442)  but  the  Appellate 

Division  reversed  the  award  and  dismissed  the  claim.     In  this 

garage  accident,  the  court,  in  opinion,  finds  that  the  washer  as 

well  as  the  foreman  was  gratifying  curiosity.    It  says  nothing  of 

the  duty  of  the  foreman  to  care  for  a  loaded  revolver  found  upon 

his  employer's  premises  or  of  his  carelessness  in  pointing  the 

revolver  at  the  washer  as  he  handed  it  to  him.     It  finds  that  an 

invitation  from  a  foreman  to  his  subordinate  is  not  a  command. 

The  opinion  is  as  follows : 

CuLHAJ^E  V.  EcoNOinc  Gakage,  188  App.  Div.  1,  May  20,  1919. 

ijOCBJtAWB,  J. :  The  employer  operated  a  public  garage.  The  employee  was 
employed  to  wash  automobiles.  The  Commission  has  made  findings  as  fol- 
lows "  On  October  18,  1918,  William  F.  Culhane  was  working  for  his  em- 
ployer at  his  employer's  plant.  While  engaged  in  the  regular  course  of  his 
employment  he  was  directed  by  the  foreman  in  charge  of  the  garage  to 
«Kaiiiine  an  automatic  revolver  which  had  been  found  in  <»e  of  the  autome- 
tiiles.  While  obeying  the  order  of  his  superior,  and  while  hoding  out  his 
hand  to  receive  the  pistol,  and  while  the  pistol  was  still  in  the  possession  of 
the  foreman,  it  accidentally  discharged  and  a  bullet  therefrom  entered  the 
chest  of  William  F.  Culhane,  causing  his  death  ten  minutes  later." 
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'llw  foregoing  findings  are  entirely  nnnipported  by  the  evidence.  Day 
was  the  foreman  in  charge  of  the  garage  having  authority  to  give  orders  to 
the  deceased  in  connection  with  the  business.  From  this  fact  it  has  been 
assumed  that  whatever  he  said  to  Culhane  was  an  order  eycting  from  him 
obedience.  The  revolver  that  caused  the  fatal  accident  was  in  an  automobile 
which  was  taken  to  the  garage.  At  the  request  of  the  chauffeur  the  revolver 
was  taken  from  the  automobile  by  Day,  the  foreman,  and  placed  in  a  desk  in 
ihB  office  for  safekeeping.  That  was  about  two  o'clock  in  the  afternoon.  It 
appesrs  from  the  evidence  that  thereafter  Day  had  no  duties  in  respect  to 
the  revolver  until  such  time  as  it  might  be  called  for  by  the  chauffeur  or 
owner  of  the  car.  Tlie  accident  occurred  after  eleven  o'clock.  The  only 
testimony  in  the  case  as  to  how  it  happened  was  giyen  by  Day  and  is  as 
follows:  **  Q.  And  when  next  did  you  see  the  piartolT  A.  When  I  called  my 
friend  in  to  show  it  to  him.  *  *  *  Q.  Did  you  have  anything  to  do  with 
that  pistol  as  far  as  your  work  was  concerned?  A.  Nothing  at  all  —  only 
just  happened  to  pull  open  the  drawer,  and  I  calle<>  Will  in  to  show  it  to  him. 
Q.  Will  is  Mr.  Culhane?  A.  Mr.  Culhane,  yes.  Q.  Where  was  he  when  you 
called  him  in?  A.  He  was  coming  in  the  door  of  the  garage  after  being  out 
to  his  supper;  he  had  supper  right  in  the  garage  and  he  went  out  to  have 
a  glass  of  beer  after  supper.  Q.  It  was  the  door  between  the  main  jMirt  of 
the  garage  and  the  office?  A.  Yes,  sir,  a  big  wicker  door.  Q.  What  did  you 
eaj  to  him  and  what  did  he  say  to  you?  A.  I  heard  him  and  John  Rhine 
coming  in,  and  I  says,  'Come  in  here.  Bill.  Want  to  show  you  a  pistol  I 
took  out  of  a  Massachusetts  car  to-day,'  and  he  took  it  and  put  it  against 
his  shoulder  and  says,  *  That's  a  nioe  one  —  let's  look  at  it,'  and  I  was  just 
about  to  lay  it  onto  his  hand  when  she  went  off  —  it  was  just  about  slipping 
off  of  my  luind  onto  his.  *  *  *  Q.  You  had  general  supervision  over  him 
—  told  him  what  he  must  do?  A.  I  didn't  tell  him  what  he  must  do  —  I 
just  asked  him  to  come  in  and  look  at  the  pistol." 

It  clearly  appears,  therefore,  that  Day  was  not  acting  in  his  capacity  as 
foreman  when  he  asked  the  deceased  to  enter  the  office  for  the  purpose  of 
looking  at  the  revolver.  That  was  not  a  command  but  an  invitation.  The 
deceased  was  under  no  obligation  to  comply.  For  his  refusal  to  do  so  he 
conld  not  hare  been  lawfully  discharged.  Had  Day  invited  Culhane  to  go 
across  the  street  to  examine  the  revolver  and  the  accident  had  there  occurred 
it  certainly  could  not  be  said  that  either  man  vras  engaged  In  the  perform- 
ance of  a  duty  he  owed  his  employer.  The  case  does  not  differ  materially 
because  the  accident  happened  on  the  premises  of  the  employer.  Or  if  the 
two  men  had  been  engaged  in  a  game  of  cards  in  the  office  «md  while  thus 
^gi^ged  the  accident  had  occurred  the  case  would  not  be  materially  differ- 
ent. In  either  of  the  supposed  cases  both  men  would  have  been  engaged 
ontdde  of  their  duty.  The  two  men  were  gratifying  their  curiosity  in 
respect  to  the  revolrer  and  were  doing  nothing  to  further  the  interest  of 
their  employer.  In  Matter  of  Baenger  ▼.  Locke  (220  K.  Y.  566)  ^  was 
aid:  ''The  injury  must  be  received  as  a  natural  incident  of  the  work.  It 
must  be  one  of  the  risks  connected  with  the  employment,  flowing  therefrom 
as  a  natural  consequence  and  directly  connected  with  the  work."  Such  is 
not  the  case  here.     The  respondent  cites  the  case  of  Laurino  t.  Donovan 
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(186  App.  Div.  987).  The  distinction  between  that  case  and  this  is  suffi- 
ciently indicated  by  a  single  sentence  from  the  opinion:  ''He  was  engaged 
in  the  discharge  of  his  duties  when  the  explosion  occurred."  In  the  instant 
case  neither  Day  nor  Culhane  was  so  engaged.  They  had  both  temporarily 
departed  therefrom  to  serve  a  purpose  of  their  own. 

In  Matter  of  Di  Satvio  v.  Menihan  Company  (226  NT.  Y.  123)  the  injured 
employee  crossed  the  room  in  which  he  was  woricing  to  say  good-bye  to  a 
fellow-employee  who  had  been  drafted'  into  the  military  service,  and  while 
doing  so  was  injured  by  machinery.  The  court  said:  ''There  was  no  con- 
nection between  the  employment  for  which  claimant  was  engaged,  of  mark- 
ing soles,  and  his  trip  across  the  shop  to  say  good-bye  to  a  fellow-employee. 
This  act  did  not  enable  him  either  directly  or  indirectly,  in  any  tangible 
sense,  the  better  to  perform  his  work,  discharge  his  duties  or  carry  forward 
the  interests  of  his  employer.  It  was  not  a  natural  incident  to  the  work 
for  which  he  was  hired.  It  did  not  grow  out  of  any  emergency  where  he 
was  justified  in  taking  an  unusual  step  to  protect  his  employer's  interests. 
It  was  simply  and  solely  the  expression  of  a  private  desire  and  the  oon- 
summation  of  a  personal  purpose.^  The  circumstance  that  Day  was  the 
foreman  of  Culhane  does  not  a£fect  the  situation.  Day  was  not  acting  in 
the  discharge  of  his  duties  as  foreman  or  carrying  forward  the  interests  of 
his  employer  but  with  Culhane  was  engaged  In  the  consummation  of  a  pur- 
pose personal  to  each  of  them.  Culhane  was  not  obeying  an  order  of  Day  in 
any  proper  view  of  the  occurrence.  To  draw  such  an  inference  as  that  the 
oocurrenoe  must  be  warped  out  of  its  true  significance. 

The  award  should  be  reversed  and  the  claim  dismissed.  All  ccmcurred. 
Award  reversed  and  claim  dismissed. 

20.   HORSEPLAY 

According  to  court  decisions,  unintentional  injury  of  an 
employee  due  to  horseplay  of  a  fellow  employee,  as  well  as  unin- 
tentional injury  due  to  curiosity  or  mistake  of  a  fellow  employee, 
is  not  compensatable.  Horseplay  of  a  fellow  employee,  unlike 
carelessness  or  negligence  of  a  fellow  employee,  is  not  incidental 
to  the  employment.  The  court  decisions  have  not  distinguished 
between  horseplay  that  injures  an  employee  who  is  going  industri- 
ously about  his  employer's  work  and  horseplay  which  the  injured 
employee  has  abandoned  his  employer's  work  to  initiate  or  to  par- 
ticipate in,  as  the  Appellate  Division  has  done  relative  to  curiosity 
in  the  garage  accidents.  Horseplay  and  mistake  precedents  are 
cited  as  authority  in  the  Culhane  curiosity  opinion. 

Horseplay,  of  which  the  injured  employee  was  innocent  figured 
in  the  assault  cases  of  Mariano  and  Verschleiser  noticed  above. 
Horseplay  initiated  by  the  injured  employee  resulted  in  his  death 
in  Ourian  v.  Moss  Theairical  Enterprise,  BuL,  vol.  4,  p.  25,  Sept. 
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29,  1918.     Earlier  horseplay  decisions  are  in  Bulletin  81,  pages 
95-98,  and  Bulletin  87,  page  165. 

A  boy  employee  having  met  death  in  an  elevator  accident,  his 
employer  charged,  upon  appeal,  that  he  was  skylarking  with 
another  boy  at  the  time;  the  Appellate  Division  affirmed  death 
benefits  to  the  boy's  relatives  unanimously  and  without  opinion: 
Slutsky  V.  Ludtuig-Bcuumann  &  Co.,  Death  Case  No.  30O522,  Apr. 
25, 1919 ;  —  App.  Div.  — ,  Nov.  12,  1919. 

81.  SLIPPING  ON  EMPLOTEK'S  FLOOKS  OS  STAISS 

Instances  of  court  affirmation  of  awards  for  accidents  due  to 
slipping  on  the  employers'  stairs  or  floors  have  been  given  in  Bulle- 
tin 81,  page  197,  and  Bulletin  87,  page  158.  The  principle  of 
these  cases  is  noticed  and  applied  in  the  opinion  in  the  later  stair- 
way slipping  case  of  Etherton  v.  Johnson  Knitting  Mills  Co.,  text 
of  which  appears  above,  page  104. 

9M.  SUPPING  ON  PUBLIC  HIGHWAY 

If  the  work  of  an  employee  for  his  employer,  or  the  employer's 
commands,  involve  the  traversing  of  a  public  highway  by  the 
employee,  an  accident  to  him  from  ordinary  street  risks  is  com- 
pensatable.  The  New  York  courts  have  so  decided,  with  rejection 
of  certain  English  precedents,  in  Redner  v.  Faher  wnd  Son.  The 
opinion  of  the  Appellate  Division  in  this  leading  case  has  been 
given  in  Bulletin  87,  pages  156-158 ;  also  the  opinion  of  the  Court 
of  Appeals  in  the  similar  stairway  slipping  case  of  Orieb  v.  Hamr 
merle,  pages  149-151.  The  opinion  of  the  Court  of  Appeals  in 
the  Bedner  case  is  as  follows: 

Rediveb  t.  Faber  a  Son,  223  N.  Y.  379,  May  14,  1918. 

CuBDEBACKy  J.:  The  indufltrial  eommiaeion  has  awarded  Georgiana  Aliise 
Hedner  oompeneation  for  damages  sustained  by  the  death  of  her  husband, 
Charles  W.  Redner.  The  findings  of  the  commission,  which  have  been 
nnanimonsly  aiBrmed  at  the  Appellate  Dinsion,  show  that  on  January  20, 
1916,  the  deceased,  Redner,  was  employed  by  H.  C.  Faber  &  Son  Company,  a 
corporation  engaged  in  the  business  of  manufacturing  trunks  on  Meadow 
■treet,  in  the  city  of  Utiea.  On  the  opposite  side  of  Meadow  street,  diago- 
nally across  from  the  Faber  plant,  was  another  trunk  factory  operated  by 
A.  W.  Winahip  Company.  Both  oorporations  had  the  same  stockholders 
and  were  under  the  same  management. 
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On  the  day  when  he  was  injured,  Eedner  was  directed  by  the  superintend- 
ent of  the  Faber  Company  to  go  from  the  Faber  factory  to  the  Winahip 
factory  and  letter  a  trunk.  For  thia  purpose  he  crossed  Meadow  street,  and 
after  completing  his  work,  and  while  returning,  he  slipped  and  fell  on  the 
ice  or  snow  in  the  street  and  thereby  received  the  injuries  which  resulted  In 
his  death. 

It  is  said  on  the  part  of  the  appellants  that  Redner's  injuries  did  not 
arise  out  of  his  employment,  and  that  his  accident  resulted  from  an  ordinary 
street  risk  which  was  common  to  all  pedestrians  in  the  street.  I  think  we 
have  decided  to  the  contrary  on  the  question  of  law  involved.  In  Matter  of 
Orieh  V.  Hammerle  (222  K.  Y.  982)  a  cigarmaker  after  working  hours, 
while  passing  the  factory  in  which  he  was  employed  during  the  day,  saw  a 
light  in  the  factory  and  he  went  upstairs  where  the  light  was.  There  he 
foimd  his  employer  tying  up  some  boxes  of  cigars.  Grieb  was  accustomed  to 
make  delivery  of  cigars  during  working  hours  and  his  employer  asked  him 
to  deliver  the  boxes  to  a  customer  who  had  ordered  the  same.  Grieb  con- 
sented, received  the  boxes  and  the  bill  therefor.  He  then  left  the  factory 
and  on  his  way  downstairs  he  fell  and  was  killed.  We  held  that  Grieb's 
injuries  arose  out  of  and  in  the  course  of  his  employment.  That  case  goes 
quite  as  far  in  establishing  liability  as  we  are  asked  to  go  in  this  case. 

In  Matter  of  Orieb  the  court  cited  with  approval  the  decision  of  the 
English  courts  in  the  case  of  Dennis  v.  White  d  Oo.  (1917  App.  Cas.  479). 
Dennis  v.  White  d  Oo,  was  a  case  where  the  employee  was  injured  while 
traveling  in  a  public  street,  and  in  that  respect  more  closcdy  resembles  the 
present  case  than  Matter  of  Orieb.  Both  parties  to  the  present  appeal  cite 
as  authority  for  their  arguments  the  English  cases.  Those  cases  are  not 
in  complete  harmony  as  to  the  employer's  liability  on  what  are  called  street 
risks.    Denrnis  V.  White  d  Oo.  is  a,  late  case  and  the  court  said: 

**  If  a  servant  in  the  course  of  his  master's  business  has  to  pass  along  the 
public  street,  whether  it  be  on  foot  or  cm  a  bicycle,  or  on  an  omnibus  or  car, 
and  he  sustains  an  accident  by  reason  of  the  risk  Incidental  to  the  streets, 
the  accident  arises  out  of  as  well  as  in  the  course  of  his  employment. 
*  *  *  The  use  of  the  streets  by  the  workman  merely  to  get  to  or  from 
his  work  of  course  stands  on  a  different  footing  altogether,  but  as  soon  as 
it  is  established  that  the  work  itself  involves  exposure  to  the  perils  of  the 
streets  the  worknmn  can  recover  for  any  injuries  so  occasioned." 

That  is  a  satisfactory  statement  of  the  law.  In  the  present  case  the 
superintendent  of  the  Faber  factory  directed  Hedner  to  go  from  his  factory 
to  the  Winship  factory  and  for  this  purpose  he  crossed  Meadow  street. 
After  completing  his  work,  and  while  returning  across  the  street,  he  fell  on 
the  ice  or  snow  and  received  his  injuries.  Within-  the  principle  of  the  cases 
cited,  the  award  of  compensation  to  his  widow  was  proper. 

llie  order  appealed  from  riiould  be  affirmed,  with  costs.  Hiboock,  Ch.  J., 
Casdozo,  PouicD,  Gbanb  and  Aitdbews,  JJ.,  concur.    Order  affirmed. 

A  dalesman  sent  to  collect  a  bill  slipped  on  the  street  and  injured 
himself.  The  Commission  held  his  ease  in  abeyance  pending  the 
above  decision  of  the  Court  of  Appeals  in  the  Eedner  case  and 
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awarded  him  compensation  two  weeks  after  such  decision :  Meyer 
V.  Meyer  &  Lcmge^  S.  D.  R,  vol.  17,  p.  576,  BuL,  vol.  3,  p.  217, 
ilav  29,  1918. 

If  an  employee's  duties  consist  in,  or  are  connected  with,  street 
construction  and  cleaning,  accident  to  him  incidental  to  such 
duties  is  unquestionahly  compensatable  as  in  Putnam  v.  Murray^ 
opinion  in  which  is  given  in  Bulletin  87,  pages  115-117,  and  in 
Antonio  v.  Rogers  &  Haggerty^  S.  D.  R,  vol.  13,  p.  621,  Mar.  8, 
1917;  179  App.  Div.  950,  July  3,  1917. 

2S.  FALL  WHILE  UNDER  EXPOSURE  TO  UNUSUAL  RISK 

An  employee  may  fall  because  of  loss  of  consciousness  or  self- 
control.  If  his  work  involves  precarious  position  on  a  high  place, 
as  in  building  work,  or  proximity  to  dangerous  machinery,  the 
results  of  the  fall  are  much  more  liable  to  be  serious  than  the 
results  of  a  fall  at  ground  level  or  upon  an  open  floor.  A  fall 
mav  be  due  to  dizziness  or  to  disease.  Dizziness  may  be  due 
entirdiy  to  high  position  and  in  such  case  accident  originating 
from  it  is  clearly  compensatable,  as  the  Appellate  Division  has 
held  in  its  opinion  in  Santacroce  v.  Sag  Harbor  Brick  Worhsy 
Bulletin  81,  page  49.  In  cases  of  injury  from  falls  apparently  due 
to  loss  of  consciousness,  the  Appellate  Division,  unanimously  and 
without  opinion,  has  affirmed  awards  in  O'Rourke  v.  McNulty 
Bros.,  Case  No.  68116,  Mar.  8,  1918;  186  App.  Div.  925,  Nov. 
13,  1918 ;  Marland  v.  Smith  and  Pearson^  S.  D.  R,  vol.  18,  p.558, 
Bui.,  vol.  4,  p.  35,  Nov.  12,  1918;  188  App.  Div.  942,  May  7, 
1919 ;  and  Baraih  v.  Arnold  Paint  Co.,  Case  No.  1138,  Jan.  25, 

1918;  185  App.  Div.  920,  Sept.  26,  1918; App.  Div. , 

^ov.  12,  1919.  In  the  O'Rourke  case  a  plasterer  fell  from  a  scaf- 
fold said  to  have  been  less  than  ten  feet  high ;  in  the  Marland  case 
.  a  foreman  fell  from  a  stoop  three  feet  high ;  in  the  Barath  case 
a  painter  fell  while  descending  from  a  scaffold  at  quitting  time. 
In  these  cases  the  insurance  carriers  argued  that  the  accidents 
were  not  compensatable  because  the  falls  were  due  to  epilepsy, 
)  apoplexy  and  dizziness  from  other  cause  than  high  position,  while 
the  Attorney-General  ai^ed  that  they  were  compensatable  because 
the  falls  were  due  to  vertigo  from  the  height,  slipping  or  stumbling 
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Bndy  even  if  due  to  disease,  were  oompeiisatable  because  of  the 
unusual  risks  of  position.  The  Commission  has  held  that  falls 
made  more  serious  by  the  specially  dangerous  position  of  the 
employees  falling  are  compensatable  even  when  loss  of  seLf-eontrol 
is  due  entirely  to  disease  or  weakness.  It  has  awarded  eompensa-- 
tion  to  a  laundress  whose  fainting  caused  her  to  bum  her  hand 
upon  an  iron  heater:  Dcdy  v.  Wallachy  S.  D.  R,  vol.  15,  p.  596, 
Feb.  4,  1918 ;  and  to  a  brickyard  employee  whose  epilepsy  oauBed 
him  to  fall  from  a  platform :  DeVos  v.  Rochester  Brick  S  TUe 
Co.,  S.  D.  R,  vol.  16,  p.  581,  BuL,  vol  8,  p.  218,  May  28,  1918. 
The  conclusions  of  Commissioner  Sayer  adopted  by  the  Commis- 
sion hold  that  fall  from  platforms,  not  epilepsy  or  dizzy  spell,  was 
proximate  cause  of  the  injuries  in  the  DeVos  and  Marland  cases. 

M.  BITE  BT  DOG 

In  Barone  v.  Brambach  Piano  Co.,  full  text  of  opinion  in  which 
appears  in  Bulletin  87,  page  263,  an  engineer  stationed  in  a  fac- 
tory cellar  had  kept  a  dog  with  him  for  so  long  a  time,  a  year  op 
more,  that  the  employer's  consent  to  its  presence  was  presumable. 
The  dog  bit  a  boy  who  was  carrying  factory  materials  into  the 
cellar.  In  holding  the  compensation  law  exclusively  applioable 
and  reversing  judgment  in  favor  of  the  boy  in  an  action  for  negli- 
gence, the  Supreme  Court,  Appellate  Term,  Fourth  Department, 
said: 

Babone  v.  Bbakbach  Piano  Co.,  101  Misc.  669,  Dec  6,  1917,  m  par-t. 

Plaintiff  aiso  urged  that  the  law  does  not  apply  beeanie  the  injuiy  com- 
plained of  was  not  sustained  by  the  employee  '^arislBg  oat  of  and  in.  the 
course  of  his  employment,''  as  provided  by  section  10.  This  subject  has 
been  discussed  in  an  elaborate  opinion  of  Mr.  Justice  Lyon  in  JfcUter  of 
Moore  v.  Lehigh  Valley  R.  R.  Co.,  169  App.  Dit.  177.  8ee,  also.  Matter  of 
BhemuxOd  y.  BuiOder^  Brick  d  Supply  Co.,  168  App.  Div.  426.  The  instant 
case,  however,  seems  to  me  to  be  much  simpler  of  eolation.  There  ia  no 
doubt  that  the  plaintiff  was  engaged  in  performing  the  duties  of  his 
employment  at  the  time  he  was  bitten.  The  presence  of  the  dog  -with 
defendant's  implied  knowledge  and  consent  was  one  of  the  physical  oondi- 
tions  of  the  plant  under  which  the  defendant  required  the  plaintiff  to  per- 
form his  duties.  The  mere  fact  that  the  direct  cause  of  the  injiuy  was 
animate  rather  than  inanimate  does  not  alter  the  result;  nor  in  this  view 
can  I  see  any  force  in  the  suggestion  that  the  dog  was  not  especially  kept 
as  a  watchdog  or  for  some  similar  purpose  (though  I  think  the  proof  showed 
that  it  was  eo  employed).    The  rig^t  of  the  plaintiff  to  a  recovery  doea  not. 
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an  anj  theory  of  which  I  am  made  aware,  depend  upon  the  comparative 
uaefulneas  to  the  employer's  business  of  the  immediate  cause  of  the  injury. 
PmLBiR  and   Qbdwat,  JJ.,  concur.     Judgment  reyersed  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

95.  FRIGHT  FROM  FIRS  ALARM 

Upon  a  cry  of  fire  in  a  factory  a  woman  employee  fainted  and 
remained  unconscious  for  two  hours.  In  consequence  she  became 
choreic.  She  had  been  in  excellent  health  and  spirits  before  incur- 
ring the  fright.  The  briefs  in  Appellate  Division  arrayed  numer* 
ous  precedents  for  and  against  affirmation  of  an  award  to  her. 
The  court  affirmed  the  award  unanimously  and  without  opinion : 
LrnidoTv  V.  Camno  Waist  Co,,  Case  No.  60642,  Aug.  2,  1917;  181 
App.  Div.  962,  Dec.  29,  1917. 

M.  REPAIRING  MACHINERY 

A  brickyard  employee  was  repairing  his  employer's  machinery. 
An  iron  bar,  accidently  pushed  off  a  ledge  by  a  co-employee, 
struck  him  on  the  head.  The  blow  paralyzed  his  side  and  caused 
him  to  become  mentally  incompetent.  The  courts  affirmed  an 
award  to  him  without  opinion :  Smith  v.  Washbum  &  Co.y  Case 
No.  18783,  Sept.  6,  1917;  183  App.  Div.  911,  Mar.  5,  1918;  224 
X.  Y.  Rep.  619,  Oct.  22,  1918. 

27.  EXPERIMENTING  WITH  MACHINE 

Having  finished  his  regular  work,  a  boy  employee  in  a  tin  can 
factory  lost  four  fingers  while  experimenting  with  a  machine. 
Argument  conflicted  as  to  whether  in  so  doing  he  was  violating 
his  employer's  rules.  The  Attorney-General  argued  that  the  boy's 
motive  was  "  to  gain  experience  "  and  that  he  "  did  not  want  to 
be  seen  standing  around."  The  Appellate  Division  affirmed  award 
for  the  injury,  one  justice  dissenting,  but  the  Court  of  Appeals 
reversed  the  order  and  dismissed  the  claim  upon  authority  of  its 
own  decision  in  the  Di  Salvio  case,  text  of  opinion  in  which  appears 
above,  page  112:  Bendino  v.  Continental  Can  Co.,  Case  No. 
68754,  Apr.  19,  1918;  186  App.  Div.  924,  Nov.  13,  1918;  226 
N.  Y.  Rep.  565,  Mar.  11,  1919. 
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as.  EH12AND  FOR  EMPLOYER 

An  employee  was  retuming  by  railroad  train  from  a  business 
errand  for  his  employer.  The  train  colliding  with  a  lumber  truck, 
he  went  out  on  the  car  platform  and  fell,  breaking  his  arm,  while 
trying  to  see  what  was  the  trouble.  Commissioner  Sayer  advised 
an  award  to  him  declaring  that  in  going  to  the  platform  he  had 
done  what  "  any  ordinary  and  reasonable  individual  would  have 
done  ":  Schmaiiss  v.  Dvich  &  Co.j  S.  D.  R,  vol.  17,  p.  569,  Bui. 
vol.  3,  p.  218,  May  29,  1918. 

•       29.  TAKING  SUPERINTENDENT  HOME 

The  superintendent  of  a  building  job,  having  missed  his  trolley 
car  for  home  at  the  close  of  a  day's  work,  asked  an  assistant  fore- 
man of  carpenters  who  had  a  motorcycle  to  run  home  with  him. 
The  assistant  foreman  was  helping  to  plan  the  next  day's  work. 
He  complied  with  the  superintendent's  request  and  started  to 
return  to  the  job.  His  machine  collided  with  an  automobile.  A 
deputy  commissioner  denied  him  compensation  for  injuries  due 
to  the  collision  but  the  Commission,  one  Commissioner  dissenting, 
held  that  his  accident  had  arisen  out  of  and  in  the  course  of  his 
employment.  It  so  held  upon  recommendation  of  Commissioner 
Sayer  citing  Orieb  v.  Hammerle^  223  N.  Y.  382,  relative  to  the 
position  of  power  and  dependence  subsisting  between  superior  and 
subordinate  in  connection  with  such  a  request :  Johnson  v,  Fari- 
bauU  Building  Corp.,  S.  D.  R,  vol.  20,  p.  453,  July  9,  1919. 
Text  of  the  opinion  in  the  Grieb  case  is  in  Bulletin  87,  pages 
149-151. 

80.   TAKING  CO-EMPLOYEE  TO  HIS  BREAKFAST 

A  taxi  driver  came  to  work  very  early  on  Thanksgiving  morning 
without  breakfast.  Going  home  later  for  the  meal,  he  took  a 
fellow  driver  along  to  bring  the  machine  back.  He  did  the  driving 
to  his  home.  The  taxi  upset  and  fatally  injured  his  companion. 
Upon  appeal  from  death  benefits  appellants  urged  that  the  trip  of 
fellow  driver  was  without  the  employer's  consent  or  advantage 
The  Attorney-General  replied  that  the  acting  manager  had 
approved  of  the  trip,  that  custom  had  been  so  to  use  the  cars  and 
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that  the  fellow  driver  was  not  going  to  any  meal  or  on  any  busi- 
ness of  his  own.  The  Appellate  Division  affirmed  the  award  unani- 
mously and  without  opinion:     Terrell  v.  Acco  Taxi  Co.,  Death 

Case  No.  375745,  Mar.  3,  1919; App.  Div. ,  Nov.  12, 

1919. 

81.  FIGHTING  FIS£  IN  PLANT 

An  employee  responded  to  a  midnight  alarm  of  fire  on  his 
employer's  premises,  about  twenty  minutes  after  he  had  been 
relieved  from  his  regular  duties,  and  was  killed  by  a  falling  wall. 
He  was  an  associate  member  of  the  village  fire  department.  The 
village  paid  $1,500  in  firemen's  benefits,  presumably  to  his  estate. 
His  employer  paid  $1,000  to  his  family.  The  Commission  found 
his  mother  dependent  and  awarded  death  benefits  to  her.  The 
employer  appealed  from  the  award,  declaring  that  deceased  had 
met  his  death  as  a  fireman,  not  as  an  employee.  The  court  took 
this  view  of  the  case  and  also  emphasized  the  absence  of  a  special 
request  by  the  employer  to  the  employee  that  he  perform  the  out- 
of-hours  fire  fighting  service.  One  justice  dissenting,  it  reserved 
the  award  and  dismissed  the  claim  with  opinion  as  follows: 

Cous  V.  Fleischmann  Mpo.  Co.,  189  App.  Div.  306,  Nov.  12,  1919. 

CocHRAirE,  J.:  Walter  Cole,  the  deceased  employee,  ceajsed  working  at 
twenty  minutes  after  eleven  o'clock  in  the  evening.  Twenty  minutes  there- 
after a  fire  brc^e  out  in  one  of  the  buildings  of  the  employer's  plant  and 
burned  aU  night.  About  four  o'clock  in  the  morning  Cole  was  assisting 
other  firemen  to  extinguish  the  fire  when  the  walls  of  the  building  collapsed 
and  he  was  buried  thereunder  and  killed.  Compensation  has  been  awarded 
to  his  mother  and  is  resisted  on  the  ground  that  the  accident  did  not  arise 
out  of  or  in  the  course  of  the  employment. 

The  Commission  has  made  inconsistent  findings.     It  has  found  that  Cole 
did   not  leave   the  premises   of  the   employer   after  he   ceased   his   usual 
employment  on  the  night  in  question.    It  also  adopts  as  part  of  its  findings 
the  facts  stated  in  the  opinion  of  the  Commission.     In  such  opinion  it  is 
stated  that  it  cannot  be  definitely  ascertained  whether  or  not  the  fire  was 
discovered  before  the  deceased  left  the  premises  and  that  it  must  be  assumed 
that  he  was  either  on  the  premises  or  not  far  therefrom  when  the  fire  was 
discovered,     llie  evidence,  however,  is  absolutely  silent  as  to  the  where- 
abouts of  Cole  intermediate  the  time  when  he  stopped  work  and  the  time 
when  he  wae  killed,  more  than  four  hours  thereafter.     The  evidence  shows 
concJnsively  that  it  did  not  require  more  than  fiye  minutes  for  him  to  leave 
the  premises  after  he  stopped  working.    The  only  permissible  inference  is 
that  he  had  left  the  premises  before  the  fire  occurred  and  no  inference  can  be 
drawn  ae  to  when  he  returned  before  four  o'clock  in  the  following  morning. 
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Cole  was  an  associate  member  of  a  volunteer  fire  department  in  the  village 
of  Feekskill  where  the  fire  occurrecL  When  a  vacancy  oocurredl  in  the  act- 
ive membership  of  the  department  it  was  filled  by  one  of  the  associate 
members.  Associate  membership  conferred  certain  privil^;e8  but  did  not 
involve  the  obligation  of  responding  to  alarms  of  fire.  Such  members,  how- 
ever, frequently  did  render  voluntary  assistance  in  fighting  fires  and  their 
usefulness  in  that  particular  enhanced  the  probabilities  of  their  appoint- 
ment to  active  membership  when  vacancies  occurred  in  the  latter  body.  It 
appears  that  after  the  death  of  Cole  the  village  paid  the  sum  of  $1,600 
under  section  205  of  the  General  Municipal  Law  (as  amd.  by  Laws  of  1914, 
chap.  400),  which  provides  for  such  payment  in  the  case  of  an  active  mem- 
ber of  a  volimteer  fire  company  who  "dies  from  injuries  incurred  while  in 
the  performance  of  his  duties  as  such  fireman."  As  stated,  Cole  was  not  an 
"  active  **  member  of  the  company  but  the  village  recognized  the  fact  that  he 
was  (performing  the  duties  of  an  active  member  and  acknowledged  its 
liability  accordingly. 

Reliance  is  placed  by  the  respondent  on  the  ca^e  of  Matter  of  Orich  v. 
Hammerle  (222  N.  Y.  382).  In  that  case  emphasis  is  given  to  the  fact  that 
the  employer  specially  requested  the  particular  service  which  the  employee 
was  rendering  out  of  his  regular  working  hours  at  the  time  when  he  was 
injured  and  which  was  of  the  same  nature  he  was  accustomed  to  perform 
for  his  employer.  Here  there  was  no  request.  The  employer  was  not  at 
liberty  to  make  such  a  request  nor  to  accept  or  reject  the  services  of  any 
person  in  extinguishing  the  fire  when  Cole  met  his  death.  Operations  at  the 
fire  were  imder  the  control  of  the  chief  engineer  of  the  village  fire  depart- 
ment. He  alone  had  the  power  to  give  orders.  He  was  not  subject  to 
interference  even  by  the  owner  of  the  property.  He  so  testified  at  the  hear- 
ing before  the  Commission.  Independently  of  his  testimony  such  is  the  law. 
(Laws  of  1859,  chap.  62,  !§  23,  24;  Laws  of  1883,  chap.  117,  tit.  6,  U  2,  4; 
Village  Law,  %  208;  Penal  Law,  {  1901.)  The  case  cited,  therefore,  has 
no  application. 

It  seems  to  me  that  the  accident  to  Cole  did  not  arise  out  of  or  in  the 
course  of  his  employment  nor  was  it  incidental  thereto.  The  accident  occurred 
while  he  was  rendering  services  as  a  fireman  and  while  he  was  subject  to 
the  control  and  direction  of  the  chief  engineer  of  the  fire  department  and  not 
of  his  employer.  The  fact  that  the  fire  occurred  on  the  premises  of  his 
employer  was  a  coincidence.  If  it  had  occurred  elsewhere  the  legal  aspect  of 
the  case  would  not  be  different.  Cole  may  have  responded  more  willingly 
because  the  fire  was  on  his  employer's  premises.  It  is  impossible  to  deter- 
mine whether  he  did  or  not.  It  is  immaterial.  No  duty  required  him  to 
act.  Mo  request  to  do  so  came  from  his  employer.  His  allegiance  and  duty 
were  to  the  organization  with  which  he  was  acting,  and  to  the  orders, 
direction  and  control  of  its  chief  engineer  alone  he  was  subject. 

We  do  not  hold  that  if  the  deceased  pursuant  to  a  request  of  his  employer 
had  acted  as  a  fireman  with  the  acquiescence  of  the  chief  engineer  of  the  fire 
department  and  subject  to  his  orders  liability  would  not  exist  on  the  part  of 
the  appellants.  But  such  request  by  the  employer  was  not  expressed  and 
the  circumstances  clearly  are  not  such  as  to  justify  an  inference  of  an 
implied  request  even  assuming  that  an  implied  request  would  ereate 
liability  against  the  appellants. 
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It  appears  furthennore  that  the  employer  paid  the  family  of  the  deceased 
11,000  after  the  accident^  which  was  not  considered  in  making  the  award. 
But  independently  of  that  faet  for  the  reasons  heretofore  stated  the  claim 
should  he  (jjamissed. 

All  concurred,  except  John  M.  Kbllogg,  P.  J.,  disMuting.  Award 
reversed  and  claim  dismiased, 

tSL  DSUVESIHG  A  TELSPHONE  MESSAGE 

A  coke  dealer  telephoned  to  his  teamster  who  was  unloading 
coke  at  a  foundiy.  An  employee  in  the  foundry  office  went  out 
to  ddiver  the  message  and  in  doing  so  slipped  on  a  steel  plate 
and  broke  his  1^.  Commissioner  Lyon  said  that  liberal  inter- 
pretation of  the  law  permitted  the  employee  to  perform  such  an 
act  of  courtesy  without  taking  himself  out  of  his  employment. 
The  Commission  awarded  compensation:  Job  v.  Hishp  &  Mar- 
shall EstcUe,  S.  D.  R,  vol.  21,  p.  182,  Sept.  9,  1919. 

SS.  BITTING  WOKK  SHOES 

An  employer  in  the  trucking  business  set  out  from  his  premises 
with  one  of  his  teams  to  procure  a  load  of  coal  for  his  home.  As 
he  set  out  he  ordered  a  teamster  in  his  employ  to  appear  at  the 
eoal  yard  for  the  purpose  of  loading  the  coal  but  gave  him  per- 
mission and  time  enroute  to  buy  heavy  shoes  needed  in  his  work. 
An  automobile  ran  the  teamster  down  and  fatally  injured  him 
while  he  was  on  the  way  to  get  the  shoes.  The  Commission 
awarded  death  benefits  to  his  widow,  one  Commissioner  dissent- 
ing: Qisner  v.  Dunlop,  21  S.  D.  R.  352,  June  12,  1919. 


G.  PECUNIARY  GAIN 

Full  history  of  the  pecuniary  gain  proyision  of  Workmen's  Com- 
pensation Law,  §  8,  snbd.  5,  till  June,  1918,  has  been  given  in 
Bulletin  87,  pages  166-186.  The  following  instances  illustrate 
the  subject  further. 

The  Commission,  upon  opinion  of  Commissioner  Lyon,  awarded 
compensation  to  a  workman  whose  eye  had  been  destroyed  by  a 
lime  bum  while  he  was  repairing  the  plaster  on  a  ceiling.  The 
carrier  contested  the  award  on  three  grounds,  one  of  which  was 
that  the  employer  had  not  been  carrying  on  the  work  for  pecuniary 
gain.  The  facts  are  sufficiently  set  forth  in  Commissioner  Lyon's 
refutation  of  the  pecuniary  gain  argument,  as  follows: 

Hui7QiB3roBD  T.  BoNN,  8.  D.  R.,  ToL  14,  p.  720,  BuL,  toL  S,  p.  121,  Jan.  2, 

1018,  in  part. 

I  am  also  of  the  opinion  that  Mr.  Bonn,  was  making  the  alterations  in  the 
house  in  question  for  pecuniary  gain,  within  the  meaning  of  the  Workmen's 
Compensation  Law.  In  fact  the  title  to  the  house  was  not  in  the  employer's 
name  at  all,  hut  I  am  not  disposed  to  put  great  weight  upon  this  fact, 
because  apparently  the  title  was  taken  in  the  name  of  Mrs.  Bomi  as  a  mat- 
ter of  business  convenience.  Nevertheless  it  is  true  that  the  ownership  of 
the  property  was  in  a  different  individual  than  the  ]>er8on  who  assumed  the 
position  of  employer.  The  real  point  of  the  case,  however,  in  my  mind,  lies 
in  the  fact  that  it  was  a  part  of  the  regular  business  of  the  employer  to 
buy  old  and  partially  dismantled  houses,  remodel  and  reconstruct  them  for 
the  purpose  of  selling,  and  this  was  precisely  the  thing  which  he  had  done 
with  the  house  in  question,  turning  it  from  a  one-family  house  into  a  three- 
family  house  and,  as  he  said,  he  was  ready  to  seU  it  at  any  time  if  a  favor- 
able opportunity  presented  itself.  The  fact  that  he  was  contemplating  using 
one  of  the  apartments  for  himself  and  for  the  time  being  had  some  of  his 
goods  in  the  room  where  the  accident  occurred,  did  not  differentiate  this 
house  from  other  houses  of  a  similar  character  which  the  employer  was  in 
the  habit  of  buying  and  selling.  I  think  the  purchase,  remodeling  and  sale 
of  houses  was  a  part  of  the  regular  business  of  the  employer. 

The  Appellate  Division,  however,  took  a  different  view  of  the 
question  as  the  following  quotation  from  its  opinion  shows: 

HnNGEEn)BD  V.  BowN,  183  App.  Div.  818,  July  1,  1918,  in  part 

The  woric  being  performed  at  the  time  was  in  the  parlor,  which  was  being 
fitted  for  a  residence  for  the  family.  Apparently  the  house  would  he  sold  if 
a  satisfactory  price  was  given  for  it  That  perhaps  is  true  of  most  resi* 
deuces,  but  the  work  done  was  not  with  reference  to  fittin£  the  house  for 
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sale,  but  with  reference  to  making  it  attractive  and  useful  for  the  family  as 
a  residenoey  sad  the  putting  of  the  little  plaster  on  the  rough  spot  in  the 
eeilii^  was  not  being  done  in  preparing  the  premises  for  sale,  but  was  a 
mere  incident  to  the  irftianTwiwi^g  work  which  usually  is  done  upon  ordinary 
residential  property  for  the  satisf actitm  of  the  occupant.  The  house  belonged 
to  the  wife  of  the  appellant,  the  alleged  employer;  the  mason  work,  the  car- 
penter work,  the  painting,  andl  all  of  the  work  in  overhauling  and  repairing 
it,  had  been  done  by  independent  contractors,  except  the  little  job  of  kalso- 
mining,  which  was  too  small  and  indefinite  to  be  done  in  that  way.  It 
cannot  be  said  that  the  appellant,  with  reference  to  this  house,  was  engaged 
in  "construction,  repair  and  demolition  of  buildings,"  or  in  any  other 
employment  declared  hazardous  by  the  Workmen's  Compensation  Law.  The 
fact  that  the  kalsondner  found  it  necessary  to  smooth  the  ceiling  and  fill  a 
little  hole  with  plaster  in  order  to  ^roperlj  do  his  work,  did  not  bring  the 
employer  within  the  hazardous  business  of  plastering  for  profit.  The  work 
did  not  differ  from  the  ordinary  work  dcme  periodically  by  aU  house- 
holders of  kalsomining  certain  rooms  in  the  house.  The  evidence  is  undis- 
puted. It  was  error  of  law  to  say  that  the  alleged  employer  was  carrying  on 
a  hazardous  employment  at  this  time  and  place  for  profit.  {Matter  of 
Schmidt  V.  Berger,  221  N.  Y.  27;  GeUer  v.  Republic  Noveltff  Works,  180 
App.  Div.  762;  Solomon  v.  Bonie,  181  id.  672;  Matter  of  Kammer  Y.  Hawk, 
221  N.  Y.  378.) 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concurred, 
except  Cochrane,  J.,  dissenting.    Award  reversed  and  claim  dismissed. 

But  accidental  injury  while  doing  hazardoua  work  regularly 
and  constantly  for  an  employer  whose  business  is  non-hazardous 
is  compensatable.  The  Appellate  Division  has  so  held  in  unani- 
inoualy  affirming  an  award  to  a  carpenter  in  the  employ  of  a 
department  store,  with  opinion  as  follows: 

Ai.TEBMAN  V.  Namm  &  SoN,  190  App.  Dlv.  76,  Dec.  29,  1919. 

Cochrane,  J.:  The  employer  conducted  a  large  department  store  which  at 
the  time  of  the  accident  on  June  17,  1917,  was  a  non-hazardous  occupation  not 
covered  by  the  Workmen's  CompenBation  Law.  In  its  store  on  the  seventh 
floor  it  had  a  carpenter  shop  in  connection  with  its  business  and  incidental 
thereto.  It  had  in  its  regular  and  permanent  employment  five  or  six  car- 
penters to  do  work  in  and  about  the  store.  The  claimant  was  thus  employed 
as  a  carpenter  in  moving  some  partitions  and  on  leaving  his  work  for  the 
duy  he  was  injured  in  an  elevator  in  the  building.  His  employment  in  the 
store  had  been  of  short  duration  but  that  feature  of  the  case  is  not  important. 
It  is  claimed  that  the  employer  was  not  conducting  a  hazardous  business  for 
pecuniary  gain. 

In  Matter  of  Schmidt  v.  Berger  (221  N.  Y.  26),  the  superintendent  of  an 
apartment  house  was  injured  while  planing  the  top  of  a  door  where  it  bound. 
It  was  held  that  the  words  "  structural  carpentry  "  in  Group  42  of  section  2 
did  not  include  an  isolated  act  of  planing  wood.  Much  the  same  question  was 
involved  in  Matter  of  Solomon  v.  Bonit  (181  App.  Div.  672;  affd.,  223  N.  Y. 
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689),  where  the  claimant  was  injured  while  engaged  in  the  single  or  isolated 
act  of  plastering  one  of  the  rooms  of  an  apartment  house.  It  would  also 
appear  that  the  claimant  in  that  case  stood  in  the  relation  of  an  independent 
contractor  to  the  employer.  Those  cases  have  no  application  here  because 
the  r^ular  and  constant  employment  of  the  claimant  as  well  as  of  other 
carpenters  in  this  case  was  hazardous  as  distinguished  from  isolated  or 
particular  acts  of  employment. 

In  Matter  of  Mulford  v.  A.  8.  Pettit  d  Sans,  Inc.  (220  N.  Y.  540)  the 
employer  was  engaged  in  a  non-hazardous  occupation  but  furnished  its 
employees  with  a  motorcycle  for  use  in  its  business  and  while  so  using  the 
motorcycle  the  employee  was  killed.  The  operation  of  such  Tehicle  was 
hazardous.  It  was  held  that  although  the  business  of  the  employer  was  nor: 
the  operation  of  motorcycles,  in  any  sense  nevertheless  the  operation  of  a 
motorcycle  by  the  deceased  was  an  incident  to  his  employer's  business  and 
that  if  in  connection  with  that  business  the  purpose  of  using  the  motor- 
cycle was  profit  that  was  sufficient  to  bring  the  case  within  the  act.  That 
case  was  decided  before  the  accident  in  question  and  is  not,  therefore,  in  its 
application  to  the  present  case  affected  by  subsequent  amendments  to  the 
statute.  I  think  it  controls  the  decision  which  should  be  made  here.  In  both 
cases  the  employees  were  regularly  and  permanently  engaged  in  a  hazardous 
employment  incidental  to  the  employer's  business  and  conducted  in  connection 
with  that  business  for  tlie  purpose  of  profit.  No  other  argument  against  the 
award  is  advanced. 

The  award  should  be  affirmed.     Award  unanimously  affirmed. 

The  chief  engineer  of  the  Underwriters'  Association  of  New 
York  State  incurred  series  facial  disfigurement  from  the  lashing 
of  a  hose  attached  to  a  municipal  fire  engine  that  he  was  testing. 
The  Commission  awarded  him  $2,000  compensation  upon  opinion 
of  Commissioner  Sayer,  who  said: 

Daw  y.  UiTDEBWBiTEBs'  AfiSOdATioir  or  Nbw  Yoke,  S.  D.  R.,  toI.  16,  p.  454, 

Bui.  vol.  3,  p.  198,  May  10,  1018,  in  part. 

Satbb,  Commissioner:  It  is  contended  in  this  case  that  the  employment  is 
not  one  carried  on  for  pecuniary  gain.  To  my  mind,  it  wiU  be  a  perversion 
of  the  «pirit  of  the  law  to  so  hold.  While  it  is  true  that  the  Underwriters' 
Association  is  not  engaged  in  business  to  make  a  profit  for  itself,  it  is 
engaged  in  business  to  make  a  profit  for  its  constituent  membership.  Every- 
thing done  by  the  Underwriters'  Association,  toward  securing  fair  and  ade- 
quate insurance  rates,  and  toward  reducing  fire  losses,  tends  to  create  a 
profitable  condition  in  the  fire  insurance  business.  In  order  that  the  Tarious 
municipalities  in  the  state  may  not  be  subjected  to  the  neoeesity  of  inspec- 
tions by  the  engineers  of  140  different  insurance  companies,  and  that  the 
companies  may  not  be  compelled  to  employ  140  inspectors  where  one  would 
do,  they  have  generally  pooled  their  interests  and  pooled  their  experience  in 
fire  losses,  and  such  pooling  is  carried  out  by  the  medium  of  the  Under- 
writers' Asaodatioii  to  which  they  all  contribute.    The  effect  of  this  pooling 
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amngement  is  to  atabilue  tlie  entire  fire  inBuranoe  bnainess  and  to  make  for 
better  practicee  and  greater  saf^gnardB  against  fire  losses.  It  is  certainly 
not  a  charitable  institution.  It  is  a  business  association,  carried  on  by 
business  men  in  the  interest  of  the  fire  insurance  companies,  who  operate  for 
pecnniary  gain. 

A  chnrch  corporation  engaged  in  building  a  church  took  out 
workmen's  compensation  insurance.  A  workman  was  badly  dis- 
abled while  at  work  on  the  building.  The  church  and  the  work- 
man entered  into  an  agreement  for  compensation  which  the  Com- 
mission approved  and  from  which  the  insurance  carrier  took  no 
appeal.  The  carrier  paid  the  compensation  periodically  for 
thirty-two  weeks  and  then  procured  a  rehearing  before  a  deputy 
commissioner  who  terminated  the  agreement  upon  the  ground  that 
the  church  had  not  carried  on  the  work  for  pecuniary  gain.  The 
workman  appealed  to  the  Commission  which  reinstated  the  agree- 
ment saying  that  the  carrier  was  estopped  to  raise  the  question 
of  jurisdiction  because  the  point  relative  to  pecuniary  gain  was  a 
litigated  fact  adjudged  in  favor  of  the  party  that  had  averred 
jurisdiction.  The  insurance  carrier  thereupon  appealed  to  the 
Appellate  Division  which  unanimously  reversed  the  award  and 
dismissed  the  claim  with  citation  of  Doey  v.  Rowland  Co.  (Bul- 
letin 87,  page  375)  and  Hassen  v.  Elm  Coal  Co.  (Bulletin  95, 
page  249)  upon  the  subject  of  estoppel :  Tine  v.  West  End  Pres- 
hyterian  Church,  S.  D.  R.,  vol.  19,  p.  492,  BuL,  vol.  4,  p.  145, 
Mar.  5, 1919;  —  App.  Div.  — ,  Nov.  12, 1919. 


H.    EMPLOYER,  STOCKHOLDER  OR  OFFICER  ACTING 

AS  AN  EMPLOYEE 

The  leading  ease  of  Bovme  v.  Bovme  Co.,  and  other  cases  falling 
under  this  topic,  have  been  presented  in  Bulletin  87,  pages  186— 
193.     See  also  Bulletin  81,  pages  259-262. 

A  factory  superintendent  also  acted  as  treasurer  of  the  corpo- 
ration that  operated  the  factory.  He  owned  180  of  1,500  shares. 
His  salary  was  $5,000.  While  instructing  an  employee,  he  caught 
his  hand  in  a  machine  and  lost  four  of  his  fingers.  The  Com- 
mission awarded  him  $15  per  week  for  214%  weeks  for  propor- 
tionate loss  of  use  of  his  hand  and  commuted  the  award  to  a  lump 
sum  of  $3,007.94.  Upon  appeal  the  employer  corporation  pre- 
sented a  brief  on  behalf  of  its  injured  superintendent  and  the 
attorney-general  declared  that  he  had  been  on  the  payroll  esti- 
mate for  executive  officers  which  was  part  of  the  insurance  policy 
according  to  Workmen's  Compensation  Law,  §  54,  subd.  4.  The 
Appellate  Division  affirmed  the,  award  with  opinion,  two  justices 
dissenting.  It  distinguished  the  case  from  Bovme  v.  Bovme  Co., 
saying  that  Berman,  though  an  officer,  was  injured  in  the  course 
of  his  r^ular  employment.  Full  text  of  the  court's  opinion  is 
as  follows: 

Berhan  v.  Rbliancb  Mstal  Sfhtiong  k  Stascfinq  Co.,  187  App.  Div.  816, 

May  7,  1919. 
WooDWABD,  J. :  Morris  Berman  is  the  o^mer  of  a  considerable  number  of 
shares  of  stock  in  the  Reliance  Metal  Spinning  and  Stamping  Company,  and 
is  the  treasurer  of  such  company,  though  his  duties  as  treasurer  appear  to 
be  comparatively  unimportant.  He  was  on  July  dO,  1918,  at  the  time  of  the 
accident  resulting  in  the  loss  of  four  of  his  fingers  on  the  right  hand, 
employed  as  manager  of  the  plant,  and  was  engaged  in  instructing  an 
employee  in  the  use  of  a  machine.  No  question  is  raised  as  to  the  general 
character  of  his  employment;  no  one  questions  that  he  was  injured  while  in 
the  discharge  of  his  ordinary  duties;  but  it  is  urged  that  because  he  was  the 
treasurer  of  the  company,  and  was  paid  a  salary  of  $5,000  per  year,  he  was 
not  within  the  Workmen's  Compensation  Law;  and  the  case  of  Matter  of 
Bovme  v.  Bowne  Co.  (221  N".  Y.  28)  is  relied  upon  for  this  contention.  We 
think  there  is  a  clear  distinction  in  the  cases.  The  Industrial  Commission 
in  that  case  found  that  the  claimant  was  "employed  as  president,"  and  he 
was  injured  while  temporarily  assisting  some  laborers  in  handling  lumber. 
He  was  paid  a  salary  of  $70  per  week  in  his  employment  as  president,  and 
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this  salary  was  oontinued  after  the  accident,  the  claimant  being  the  majority 
stockholder  of  the  corporation,  and  it  is  entirely  obyious  from  the  facts 
stated  that  the  claimant  was  not  employed  in  a  hazardous  occupation  within 
the  meaning  of  the  statute,  for  he  was  employed  as  president,  and  there  is 
nothing  in  the  duties  of  a  president  of  a  manufacturing  corporation,  having 
ehaige  of  the  business,  which  requires  him  to  handle  lumber.  He  was  not, 
Bo  f ar  as  appears  from  the  case,  employed  for  such  a  purpose. 

Here  the  claimant  is  a  high-priced  laborer,  the  superintendent  of  the 
plant,  and  he  is  injured  while  in  the  discharge  of  the  duties  in  which  he  is 
regularly  employed,  and  of  course  is  entitled  to  the  same  protection  which 
comes  to  any  other  man  actually  employed  in  a  hazardous  work.  It  is  not 
the  fact  that  a  man  is  a  stockholder  and  officer  of  the  corporation  that 
detenninee;  it  is  the  character  of  his  employment.  If  the  claimant  had  been 
employed  as  treasurer  of  the  corporation  at  a  fixed  salary  as  such  treasurer, 
and  he  was  employed  for  that  purpose  and  such  duties  as  should  be  incident 
to  such  employment^  he  would  not  be  entitled  to  compensation  if  he  went 
out  into  the  factory  and  undertook  other  employment,  because  he  would  not 
be  employed  for  euch  a  purpose;  would  not  be  within  the  contemplation  of 
the  insurance.  But  this  man  was  included  in  the  insurance  as  superintend- 
ent or  manager  of  the  plant,  and  while  engaged  in  his  regular  employment 
he  was  within  the  letter  and  the  spirit  of  the  act. 

We  are  of  the  opinion  that  under  the  statute  it  was  competent  for  the 
Industrial  Commission  to  estimate  the  proportionate  loss  of  the  use  of 
claimant's  hand,  and  that  the  award  is  not  to  be  disturbed  on  this  account. 

While  the  commuting  of  awards  and  the  payment  of  lump  sums  is  not  to 
be  encouraged,  and  should  not  be  resorted  to  except  in  special  cases  where 
justice  will  be  promoted  upon  the  shown  facts,  we  think  there  is  no  occasion 
for  interference  here,  as  the  parties  appear  to  have  originaUy  acquiesced  in 
this  disposition,  while  questioning  the  authority  to  make  the  award. 

The  award  of  the  State  Industrial  Gonmiission  should  be  affirmed.  All 
concurred,  except  Lton  and  GoomuinB,  JJ.,  dissenting.    Award  afllrmed. 

A  laborer  for  a  milling  company  was  also  its  secretary  and  one  of 
its  stockholders.  The  Commission,  upon  recommendation  of  Com- 
missioner Lyon,  awarded  him  compensation  for  an  injury. 
Commissioner  Lyon  distinguished  his  case  from  Bowne's  case  be- 
cause of  the  unimportance  of  his  secretarial  duties  and  found  noth- 
ing in  Bowne's  case  that  would  prevent  a  stockholder  from  being  at 
the  same  time  an  employee :  Pike  v,  McDonald  Milling  Co.,  S. 
D.  R,  vol.  16,  p.  481,  Bui.,  vol.  3,  p.  195,  May  10,  1918. 


I.    FARM  LABORERS 

The  compensation  law  denies  compensation  to  farm  laborers. 
Earlier  cases  contested  upon  the  ground  that  the  injured 
employees  were  farm  laborers  have  been  presented  in  Bulletin  87, 
pages  79-81,  193-195.     Later  cases  are  presented  here. 

A  canning  factory  raised  vegetables  to  supply  the  needs  of  its 
canning  business.  It  sent  its  employees  from  the  factory  into 
the  field  to  pull  and  bunch  some  beans.  In  this  outside  virork  one 
employee  accidentally  destroyed  the  eye  of  another  with  a  pitch- 
fork. The  Commission  refused  to  hold  the  injured  employee  a 
farm  laborer  upon  ground  that  the  bean  pulling  was  but  incidental 
to  the  canning.  The  Appellate  Division  affirmed  an  award  to 
the  injured  employee  unanimously  and  without  opinion :  Clarke 
V.  Shennan,  S.  D.  R.,  vol.  15,  p.  602,  Feb.  15,  1918;  184  App. 
Div.  921,  May  21,  1918. 

A  real  estate  speculator  was  improving  the  buildings  and  land- 
scape of  an  abandoned  farm  which  he  had  bought  with  a  view  to 
sale  at  a  profit  after  so  making  the  place  attractive.  One  of  his 
employees  was  gathering  the  apples  from  a  tree  that  he  had  been 
ordered  to  trim.  His  ladder  slipped  and  threw  him  to  the  ground 
(S.  D.  R.,  vol.  19,  p.  523,  Bui.,  vol.  4,  p.  166).     Upon  appeal 

from  an  award  for  his  injuries,  the  Appellate  Division  unani- 
mously held  that  the  employer  was  not  engaged  in  farming.  Its 
opinion  in  the  case  is  as  follows: 

O'Dell  y.  Bowman,  189  App.  Div.  386,  Nov.  12,  1919. 

H.  T.  Kjelloch},  J.:  The  claimant  was  injured  by  a  fall  from  a  ladder 
which  he  had  mounted  for  the  purpoee  of  picking  apples  from  a  tree,  and 
the  question  in  the  case  is  whether  or  not  he  was  at  the  time  a  farm  lahorer, 
and  as  such  not  entitled  to  compensation  under  the  exceptions  contained  in 
the  Workmen's  Ck>mpensatian  Law.  The  employer  waa  a  building  oontra4H»r 
and  speculator,  who  had  bought  the  farm  where  the  tree  stood,  for  the  pur- 
pose of  improving  the  place,  and  eventually  making  a  sale  of  the  farm  at  a 
profit.  Ue  made  his  purchase  in  May,  1918,  and  through  the  days  from  then 
until  the  fifth  of  October  following,  when  the  accident  occurred,  he  erected  a 
cow  stable  100  feet  long  by  30  feet  wide,  built  a  silo,  and  made  various  other 
improvements.  During  all  this  time  the  claimant  was  engaged  in  carrying 
lumber,  mixing  cement  and  doing  other  odd  Jobs.  There  were  120  acres  in 
the  farm,  but  it  had  not  been  cultiyated  or  occupied  for  fifteen  yean.  There 
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Here  ne  eattle  upon  the  plftoe,  nor,  during  the  spring  and  enmnier  of  1918, 
was  there  any  plowing,  cultivating,  planting  or  harveeting  done  thereupon,  by 
the  employer  or  any  other  person.  The  employer  testified  that  he  was  not  a 
farmer,  that  he  did  not  bi^  the  farm  to  farm  it,  and  that  his  purpose  at 
all  times  was  to  improre  the  farm  to  sell  it^  but  never  himself  to  farm  it. 
On  the  day  of  the  accident  the  claimant  was  sent  out  to  prune  a  few  apple 
trees.  It  was  not  the  purpoee  of  the  employer  to  harvest  the  ap^es,  nor  did 
he  ever  sell  them.  He  desired  only  to  prune  the  trees  for  the  sake  of  appear- 
snees  to  make  the  place  look  more  attractive.  It  was  in  the  oourse  of  the 
work  so  ordered  to  be  done  that  the  claimant  wss  injured.  It  seems  very 
dear  to  me  that  the  claimant  was  not  a  farm  laborer.  There  is  no  farm 
labor,  and  hence  no  farm  laborer,  unless  fanning  is  in  operation,  or  unless 
constructive  or  other  work  is  being  done,  in  anticipation  of  fanning  or  in 
aid  thereof.  In  this  instance  there  had  been  no  farming  for  fifteen  years. 
No  farming  was  being  done  by  the  employer  and  no  farming  was  in  anticipa* 
tion  except  remotely  by  a  possible  purdmser  from  the  employer.  I  think, 
therefore,  that  the  claimant  was  not  ezoepted  from  the  operation  of  the 
Compensation  Law  end  that  he  was  entitled  to  an  award. 

The  award  should  be  affirmed.    Award  unanimously  afllrmed^ 

The  City  of  New  York  employed  a  man  to  take  care  of  the 
horses  of  a  New  York  National  Guard  squadron.  Incidentally 
to  this  employment,  the  man  plowed  the  ground  of  the  hay  farm 
upon  which  the  horses  were  kept.  He  was  fatally  injured  while 
driving  a  horse  into  a  bam  upon  the  farm.  The  Commission 
declared  that  he  was  not  engaged  in  farm  labor  and  awarded  death 
benefits  to  his  widow.  The  Appellate  Division  reversed  the 
award  and  dismissed  the  claim,  one  justice  dissenting.  Its 
opinion  is  presented  above,  page  77.  It  did  not  pass  upon  the 
farm  laborer  question,  but  contented  itself  with  declaring  that 
the  claimant  was  not  a  city  employee:  Muller  v.  City  of  New 
York,  S.  D.  R,  vol.  20,  p.  375,  Apr.  21, 1919 ;  189  App.  Div.  368, 
Nov.  12,  1919. 

By  contrast  with  the  above  cases,  the  Commission  denied  com- 
pensation to  an  employee  whose  sole  duty  was  caring  for  the 
cattle  and  producing  the  milk  on  a  dairy  farm,  though  his 
employer  bottled  certified  milk.  It  distinguished  the  case  from 
the  Clark  case,  saying: 

MouB  V.  Wnxow  Bbook  DiOST,  8.  D.  R.,  vol.  20,  p.  892,  Bui.,  voL  4,  p.  169, 

Apr.  30,  1919,  in  part. 

Here,  bo'wcrver,  elnimant's  r^ular  and  continuous  work  was  tliat  in  which 
he  was  engaged  at  the  time  of  his  injury,  namely,  farming,  and  he  ie 
ezpretsly  ezeluded  from  the  henellts  of  the  aet    If  he  had  heen  regulariy 
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employed  as  a  milk  bottler,  and  had  been  sent,  becauae  of  some  emergency,  to 
assist  in  milking  or  caring  for  the  cows,  or  to  r^Mdr  the  bam,  the  Clark 
case  might  be  used  as  a  precedent  for  an  award.  But  his  regular  work  was 
about  the  bam  and  put  him  in  the  category  of  farm  laborer,  the  yery  woik 
in  which  he  was  injured. 

Notwithstanding  the  opinion  of  the  Court  of  Appeals  in  Uhl 
V.  Hartwood  Club,  the  Appellate  Division,  Fourth  Department, 
has  held  that  accident  to  a  farm  laborer  while  engaged  in  logging 
is  not  within  the  compensation  law's  coverage.  Its  opinion,  and 
a  dissenting  opinion  of  Justice  Hubbs,  are  as  follows: 

Beockett  v.  Mietz,  184  App.  Div.  342,  July  2,  1918. 

Per  GCBIA.M:  The  plaintiff  has  recovered  a  verdict  for  personal  injuries 
received  on  December  16,  1916,  while  at  work  for  the  defendant.  A  load 
of  logs  was  being  hauled  to  a  milL  The  plaintiff  was  the  teamster.  The 
defendant  was  present  when  the  logs  were  loaded.  He  thought  it  was  unnec- 
essary to  bind  the  load,  but  a  failure  to  do  so  resulted  in  the  load  tipping 
over  or  in  some  way  becoming  disarranged,  injuring  the  plaintiff. 

The  defendant  is  a  farmer  and  the  logs  were  cut  on  his  farm  and  the 
plaintiff  may  fairly  be  classed  as  a  farm  hand. 

The  question  is  whether  plaintiff's  employment  is  within  the  Workmen's 
Compensation  Law.  The  trial  judge  held  it  was  and  if  he  is  right  it  was 
proper  to  instruct  the  jury  as  he  did,  that  if  the  defendant  was  negligent 
neither  the  plaintiff's  contributory  negligence  nor  the  assumption  of  risk 
would  bar  a  recovery.  (See  Workmen's  Compensation  Law  [Consol.  Laws, 
chap.  67;  Laws  of  1014,  chap.  41],  f  11,  as  amd.  l^  Laws  of  1016,  chap.  622.) 

While  lumbering  and  logging  are  classed  as  hazardous  emplc^ments  by  the 
Workmen's  Compensation  Law  (§  2,  group  14,  as  amd.  by  Laws  of  1916, 
chap.  622)  and  while  plaintiff,  the  employee,  would  be  included  within  the 
general  language  of  subdivision  4  of  section  3  '(as  amd.  by  Laws  of  1916, 
cbap.  622)  as  engaged  in  a  hazardous  occupation,  still  it  is  expressly  pro- 
vided in  subdivision  4  of  section  3  of  the  act  that  the  term  ''  employee  "  shall 
not  include  farm  laborers  or  domestic  servants,  so  that  even  if  a  farm 
laborer  is  engaged  in  logging  he  is  speciflcaUy  excepted  from  the  provisicms 
of  the  act.  We  think  the  jury  could  find  that  the  logging  was  farm  work. 
It  was  in  the  winter  time;  defendant  and  two  or  three  men  were  getting  out 
logs  on  his  farm,  and  merely  because  he  was  going  to  sell  the  lumber  did  not, 
we  think,  take  it  out  of  what  is  generaUy  understood  to  be  farm  labor. 

The  judgment  should  be  reversed,  with  costs  to  the  appellant  to  abide 
the  event,  and  a  new  trial  ordered. 

AU  concurred,  except  Hubbs,  J.,  who  dissented  and  voted  for  affirmance  in 
a  memorandum. 

HtTBBS,  J.  (dissenting) :  I  think  the  opinion  in  the  case  of  Uhl  v.  Hart- 
wood  Club  (221  N.  Y.  588),  which  was  not  cited  in  the  briefs  or  called  to 
the  court's  attention  on  the  argument,  when  read  in  connection  with  the  dis- 
senting opinion  in  the  same  case  (177  App.  Div.  46),  clearly  estaUishee  the 
fact  that  the  plaintiff  in  this  action  comes  within  the  Workmen's  Compen- 
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aatktt  Law.  The  dediion  in  the  Court  of  Appeals  diiepoeea  of  the  argumeat 
that  the  defendant's  lumbering  waa  a  mere  incident  to  his  farm  buaineas. 
{tiee,  also,  Zubradt  ▼.  Estate  of  Bhepard,  180  App.  Div.  80.) 

Judgment  and  order  reversed  and  new  trial  ordered,  with  oosts  to  appellant 
to  abide  event. 

Accident  to  a  farm  laborer  while  filling  an  icehonse  for  farm 
purposes  is  not  within  the  compensation  law's  coverage.  The 
Appellate  Division,  Third  Department,  has  so  held  with  opinion, 
pertinent  part  of  which  is  as  follows : 

Mullen  v.  LrrrLE,  186  App.  Div.  160,  Jan.  8,  1919,  in  pari, 

OocHBAi^  J. :  This  is  an  action  under  the  Employers'  liability  Act,  now 
a  part  of  the  Labor  Law  (Consol.  Laws,  chap.  31  [Laws  of  1900,  chap.  86], 
art.  14,  as  amd.  by  Laws  of  1910,  chap.  362).  Plaintiff  was  employed  as  a 
fann  laborer.  Jn  the  performance  of  his  duties  he  was  injured  on  December 
29,  1917,  while  filling  an  ice  house  with  ice  for  use  on  the  farm.  •  •  • 
On  the  testimony  of  the  plaintiff  himself  his  negligence  clearly  contributed 
to  the  accident. 

The  plaintiff  urges  that  the  question  of  contributory  negligence  is  elimi- 
nated for  the  reason  that  the  case  falls  within  the  Workmen's  Compensa- 
tion Law  and  if  so  section  11  makes  that  question  unimportant.  (Consol. 
Laws,  chap.  67  [Laws  of  1914,  chap.  41],  i  11,  as  amd.  by  Laws  of  1916, 
chap.  622.)  Ice  harvesting  is  a  hazardous  employment  under  that  act 
(8  2,  group,  25,  as  amd.  by  Lawg  of  1916,  chap.  622,  and  Laws  of  1917,  chap. 
705),  but  such  employment  was  not  in  this  instance  "carried  on  by  the 
employer  for  pecuniary  gain  "  within  the  meaning  of  the  statute  ( 8  3,  subd. 
5,  as  amd.  by  Laws  of  1917,  chap.  705).  The  plaintiff  was  in  reality  a  farm 
laborer  (f  3,  subd.  4,  as  amd.  by  liaws  of  1917,  chap.  705)  and  the  ice  was 
being  stored  for  use  on  the  farm  and  only  as  incidental  to  farm  purposes. 
Hence  the  case  is  not  within  that  act. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event.  The  court  disapproves  the  finding  that  the 
plaintiff  was  not  negligent. 

All  concurred.  Judgment  reversed  on  the  law  and  facts  and  new  trial 
granted,  with  costs  to  the  appellant  to  'abide  the  event.  The  court  disap- 
proves of  the  finding  that  the  plaintiff  was  not  negligent. 


J.    DOMESTIC  SERVANTS 

The  Workmai's  Compensation  Law  excepts  domestic  servants 
from  its  operation. 

Automobiles  owned  by  business  men  are  of  two  classes^  those 
used  for  business  and  those  used  for  recreation  or  other  personal 
purposes.  Sometimes  a  single  chauffeur  is  employed  for  opera- 
tion of  both  kinds  of  cars.  Sometimes  a  business  car  is  used  for 
pleasure  or  a  pleasure  car  for  business.  If  a  chauffeur  is  injured 
while  operating  or  adjusting  a  car  for  his  employer's  business 
purposes  his  case  is  compensatable;  otherwise  not.  If  he  is 
operating  or  adjusting  it  for  members  of  his  employer's  family 
upon  their  own  personal  concerns,  his  status  is  similar  to  that 
of  a  family  cook  or  butler.  The  Appellate  Division  has  so  held 
with  opinion  in  Wincheski  v.  Morris,  text  of  which  is  in  Bul- 
letin 87,  page  195,  and  without  opinion  in  Render  v.  Reineking, 
S.  D.  R.,  vol.  19,  p.  485,  BuL,  vol.  4,  p.  143,  Feb.  25,  1919; 
188  App.  Div.  984,  June  30,  1919.  Acting  upon  the  Appellate 
Division's  opinion,  the  Commission  has  rescinded  the  award  in 
the  Wincheski  case.  October  8,  1917. 

The  grounds  or  premises  of  a  corporation  engaged  in  the 
manufacture  of  war  munitions  were  laid  off  into  streets  and 
were  occupied  by  a  public  restaurant,  an  employees'  athletic  field, 
etc.,  in  addition  to  the  working  plant  proper.  A  newly  employed 
waitress  of  the  restaurant  was  summoned  within  the  plant  proper 
to  have  her  picture  taken  in  accordance  with  the  war-time  r^u- 
lations.  She  was  then  escorted  without  the  gates.  Upon  the  way 
to  her  dormitory  the  automobile  of  a  third  party  ran  her  down 
in  a  street  open  to  the  general  public.  Upon  appeal  for  an  award 
for  her  injuries  the  employer  objected,  among  other  objections, 
that  she  was  in  the  status  of  a  domestic  servant.  The  Appellate 
Division  reversed  her  award  and  dismissed  her  claim,  evidently 
upon  extra-territorial  grounds  but  without  opinion,  all  concur- 
ring: McCaffrey  v.  Du  Pont  de  Nemours  &  Co.,  S.  D.  K,, 
vol.  20,  p.  373,  Apr.  4,  1919;  —  App.  Div.  — ,  Nov.  21,  1919. 

The  question  of  domestic  service  was  not  raised  in  the  extra- 
territorial waitress  case  of  Perlts  v.  Lederer,  below,  page  215; 
waitresses,  as  well  as  other  employees  of  hotels  having  fifty  or 
more  rooms,  are  covered  by  Workmen's  Compensation  Law,  §  2, 
gr.  34.  [1501 


K.    FATTLT 

The  subject  of  fault  as  a  bar  to  campenBation  has  been  pre- 
sented in  Bulletin  81,  pages  114-116,  and  Bulletin  87,  pages  196- 
208.     The  following  pertinent  cases  are  in  continuance  of  such 

presentation. 

1.  NS6LIGENCE 

In  upholding  the  Compensation  LaVs  provision  of  liability 
without  fault,  the  Supreme  Court  of  the  United  States  has  said: 

Nkw  Yobk  CmrnuL  R.  R.  Co.  ▼.  WHm,  243  U.  8. 18S,  Mar.  6,  1917|  i»  pari. 

In  exduding  tlie  question  of  fault  as  a  cause  of  the  injury,  the  Act  in 
effect  diaregarda  the  proximate  cauae  and  looks  to  one  more  remote — the 
primary  cause,  ae  it  may  be  deemed  —  and  that  is,  the  employment  itself. 
For  this,  both  parties  are  responsible,  since  they  Toluntarily  engage  in  it  as 
co-adyenturers,  with  personal  injury  to  the  employee  as  a  probable  and 
foreseen  result.  In  ignoring  any  possible  negligence  of  the  emplqyee  pro- 
ducing or  contributing  to  the  injury,  the  lawmaker  reasonably  may  have 
beoi  influenced  by  the  belief  that  in  modem  industry  the  utmost  diligence  in 
the  employer's  service  is  in  some  degree  inconsistent  with  adequate  care  on  the 
part  of  the  employee  for  his  own  safety;  that  the  more  intently  he  devotes 
himself  to  the  work,  the  less  he  can  take  precautions  for  his  own  security. 
And  it  is  evident  that  the  consequences  of  a  disabling  or  fatal  injury  are 
precisely  the  same  to  the  parties  immediately  affected,  and  to  the  community, 
whether  the  proximate  cause  be  culpable  or  innocent. 

A  leather  goods  factory  required  its  employees  to  work  on  the 
Fourth  of  July ;  when  quitting  time  came  they  found  the  factory 
door  locked  and  the  watchman  gone  away  with  the  key ;  after  an 
hour  or  two  they  got  out  by  sliding  down  a  fire  hose  from  a 
second  story  window  and  dropping  ten  or  twelve  feet ;  in  so  doing 
their  aged  foreman  broke  his  leg;  upon  appeal  from  an  award 
of  compensation  to  him  the  employer  argued  that  the  employees 
had  chosen  an  unsafe  method  when  safe  methods  were  available, 
such  as  telephoning  for  some  one  to  come  and  unlock  the  door, 
waiting  for  the  watchman's  return  or  using  the  fire-escape;  the 
Attorney-General  replied  that  these  safer  methods  did  not  suggest 
themselves  or  were  not  practicable;  the  courts  affirmed  the  award 
without  opinion:  Schiff  v.  Scheuer  &  Sons,  S.  D.  E.,  vol.  19, 
p.  428,  Jan.  10,  1919 ;  188  App.  Div.  944,  May  9,  1919 ;  — -  N.  Y. 
Rep.  — ,  Oct  21,  1919. 
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ft.  WILLFUL  intention  TO  INJURE 

Such  cases  as  have  reached  the  courts  under  this  subtitle  relate 
entirely  to  injury  of  employees  as  a  result  of  their  own  attempts 
to  injure  others.  They  are  presented  under  the  title  "Assault 
by  the  injured  employee/'  above,  pages  120-126. 

3.  mTOXICATION 

The  captain  of  a  tugboat  was  called  to  his  employer's  office 
and  discharged  for  intoxication.  He  returned  to  the  boat  for  his 
effects  and  lingered  there  unduly.  The  engineer  saw  him  start 
for  the  shore.  He  was  never  seen  alive  again.  Months  later, 
his  body  was  taken  from  the  river  near  the  pier  to  which  the  boat 
had  been  tied.  The  Commission  awarded  death  benefits  to  his 
widow  but  the  Appellate  Division  reversed  the  award,  saying  "  It 
cannot  be  inferred  that  he  fell  into  the  water  while  in  the  act 
of  leaving  the  boat,  or  prior  thereto,  rather  than  that  after  leav- 
ing it  he  fell  from  the  dock  while  proceeding  along  its  edge  in 
an  intoxicated  condition":  Whalen  v.  Stanwood  Towing  Co., 
S.  D.  R.,  vol.  17,  p.  626,  Aug.  12,  1918;  186  App.  Div.  190, 
Jan.  8,  1919.  Full  texts  of  the  majority  and  concurring  opinions 
are  in  Bulletin  95,  pages  350,  351. 

In  a  drowning  case  similar  to  Whalen's,  intoxication  had 
clearly  caused  the  accident  and  the  Commission  denied  death 
benefits  to  the  widow  (S.  D.  R.,  vol.  16,  p.  484).  Upon  appeal 
the  Appellate  Division  affirmed  the  denial  saying  that  all  the 
known  facts  pointed  to  intoxication  "  as  the  proximate  cause  of 
the  death."     Its  opinion  in  full  is  as  follows: 

IteUTON  y.  Sheeht  Ice  Ck>.,  187  App.  Dir.  818|  May  7,  1919. 

WooDWABDj  J. :  Joseph  E.  Trouton^  on  the  6th  of  April,  1917,  was  employed 
by  the  M.  J.  Sheehy  Ice  Company  aa  a  driver  of  one  of  its  ice  wagons.  It 
had  a  place  of  business  at  One  Hundred  and  Thirty-second  street,  New  York, 
which  is  located  upon  a  dock  adjacent  to  the  HudBon  river.  On  the  day  in 
question  the  decedent  took  out  his  wagonload  of  ice  at  six  o'clock  in  the 
morning,  and  along  about  two  o'clock  in  the  afternoon  called  up  the  office 
of  the  company  and  reported  that  he  was  not  in  a  condition,  owing  to  drink, 
to  complete  his  deliveries,  ajid  asked  for  a  helper.  An  assistant  was  sent  out 
to  complete  the  delivery  and  bring  in  the  team,  and  the  decedent  came  back 
to  the  office  and  was  sent  home.  He  left  the  office  to  get  his  coat  from  the 
wagon,  and  this  is  the  last  seen  of  him  until  another  employee  of  the  com- 
pany, coming  from  a  small  building  on  the  dock,  says  he  saw  a  pair  of  feet 
just  disappearing  over  the  edge  of  the  dock,  and  later  in  the  day  the  body 
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of  the  decedent  was  taken  from  the  rirer.  The  State  Induetrlal  Commiaeicm 
found  the  facta  warranting  the  making  of  an  award,  except  that  it  waa  held 
that  the  decedent  came  to  his  death  whoUy  becauae  of  hie  intozieation,  and 
upon  thia  appeal  it  is  urged  that  this  determination  of  the  Commiaaion  ia 
not  warranted  by  the  evidence. 

Section  21  of  the  Workmen's  Compensation  Law  (OonsoL  Laws,  chap.  07; 
Laws  of  1914,  chap.  41)  provides  that  In  the  absence  of  substantial  evidence 
to  the  contrary,  it  shall  be  presumed  that  "  the  injury  did  not  result  solely 
from  the  intoxicaticm  of  the  injured  employee  while  on  duty,"  but  in  thia 
ease  there  waa  such  substantial  evidence.  Indeed,  the  evidence  waa  prepon- 
derating that  the  decedent  was  staggering  drunk  at  the  very  time  of  the 
toddoit,  and  all  of  the  known  facts  point  to  this  aa  the  proodmate  cause  of 
the  death.  It  ia  not,  however,  the  province  of  thia  court  to  conaider  the 
fftcts,  except  for  the  purpoae  of  determining  queetiona  of  law,  for,  aa  Mr. 
Justice  HowABD  aaya  in  Matter  of  Rhj^ner  ▼•  Bueher  BuUding  Co.  (171  App. 
Div.  56,  58) :  "  It  ia  not  weU  for  thia  court  to  fall  into  the  habit  of  discuss- 
ing the  facts,  even  for  the  purpose  of  showing  that  the  flndsnga  of  fact  are 
reasonable  and  meet  with  our  approbation.  We  cannot,  except  by  usurpation, 
invade  the  realm  of  facta,  for  it  was  the  dear  intent  of  the  Legislature  that 
'the  deciaion  of  the  Commission  shall  be  final  aa  to  all  queationa  of  fact.' 
*  *  *  The  Commission  ia  the  sole  judge  and  the  'final*  judge  of  the 
facts,  and  this  court  is  not  only  forbidden  to  trespass  upon  the  jurisdiction 
of  the  Commisaion  in  thia  field,  but,  by  aection  20  of  the  act,*  it  ia  circum- 
scribed, even,  in  ita  review  of  questions  of  law.  It  waa  the  purpoae  of  the 
Legislature  to  create  a  tribunal  to  do  rough  juatioe  —  apeedy,  aummary, 
informal,  iintechnical."  {Matter  of  Tirre  v.  Bu$h  Terminal  Co.,  172  App. 
Div.  386,  369;  Uhl  v.  Guarantee  Construction  Co.,  174  id.  571,  573;  Matter 
of  Dale  ▼.  Saunders  Bros.,  218  N.  T.  50,  63.) 

There  ia  evidence  in  thia  case  supporting  the  determination  of  the  State 
Industrial  Commission,  and  the  order  should  be  affirmed.  Award 
unanimously  affirmed. 

The  law  requires  that  intoxication  shall  be  the  sole  cause  of 
the  accident.  Awarding  of  compensation  in  the  following  three 
cases  tarns  upon  this  point. 

The  Appellate  Division  has  affirmed  death  benefits  in  the  case 
of  an  employee  under  the  influence  of  liquor  who  fell  while  try- 
ing to  get  out  of  the  way  of  an  electric  truck.  Its  opinion  is  as 
follows : 

RiCHABDS  V.  N.  Y.  Ant  Brake  Co.,  190  App.  Div.  78,  Dec.  29,  1919. 

Per  Curiam:  The  employer  and  self-insurer  appeals  from  an  award  of  the 
State  Industrial  Commission,  and  urges  that  the  evidence  before  the  Com- 
initBion  shows  that  the  claimant's  intestate  was  drunk  at  the  time  of  the 
accident  and  is  not  entitled  to  the  benefits  of  the  provisions  of  the  act.    The 

*AiDd.  by  Laws  of  1915,  chap.  167,  and  Laws  of  1917,  chap.  706. — [Rbp. 
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difiiculty  with  the  case  is  that  while  there  is  Bome  hearsay  testimony  which 
indicates  that  the  decedent  was  a  drinking  man,  and  that  he  was  actually 
under  the  influence  of  liquor  at  the  time  he  received  his  fall,  the  presumption 
is  "  that  the  injury  did  not  result  solely  from  the  intoxication  of  the  injured 
employee  while  on  duty"  (Workmen's  Compensation  Law,  I  21,  subd.  4),  in 
the  absence  of  substantial  evidence  to  the  contrary.  There  is  very  little  if 
any  substantial  evidence  to  the  contrary,  while  there  is  positive  and  direct 
evidence  that  the  decedent  was  not  intoxicated  to  such  an  extent  at  least  as 
to  make  the  intoxication  the  sole  cause  of  the  injury. 

The  deoed^it,  apparently  while  on  his  way  to  that  part  of  the  em.plqyer'a 
plant  where  his  services  were  to  begin  presently,  was  passing  down  an  alley 
between  rows  of  machinery,  when  he  was  warned  of  an  approaching  electric 
truck  from  the  rear.  In  stepping  aside  he  appears  to  have  reeled  and  walked 
backward  upon  his  heels,  falling  in  such  a  manner  as  to  produce  a  fracture 
of  the  skull,  resulting  in  death  some  hours  later.  While  it  is  highly  probable 
that  had  he  been  perfectly  sober  the  accident  would  not  have  occurred,  the 
statute  provides  that  in  order  to  forfeit  the  benefits  of  the  act  the  injury 
must  result  "solely  from  the  intoxication  of  the  injured  employee  while  cm 
duty."  (Workmen's  Compensation  Law,  {  10.)  -No  such  condition  is  shown 
by  the  evidence;  certainly  the  presumption  is  not  overcome,  and  the  award 
must  be  sustained.  The  injury  occurred  upon  the  premises  of  the  onployer, 
apparently  while  the  decedent  was  about  to  take  up  the  duties  of  his  employ- 
ment,  and  the  presumptions  of  section  21,  as  well  as  the  adjudications 
(Murphy  v.  Ludlwn  Steel  Co.,  182  App.  Div.  139)  support  the  conclusions 
of  the  Commission. 

The  award  should  be  affirmed.    Award  unanimously  affirmed. 

While  casting  off  lines  a  barge  captain  fell  into  the  water. 
The  Commission  awarded  benefits  for  his  death  by  drowning. 
Charges  of  intoxication  figured  in  the  case:  Conant  v.  Monk, 
BuL,  vol.  5,  p.  23 ;  S.  D.  R,  vol.  20,  p.  414,  Bui.,  vol.  4,  p.  176, 
May  13,  1919. 

A  newly  hired  employee  was  being  transported  upon  a  truck 
to  the  place  of  work.  He  had  two  flasks  of  whiskey  upon  his 
person.  Upon  his  request  the  driver  permitted  him  to  ride  on 
the  seat.  The  truck  struck  a  hole  in  the  pavement.  He  pitched 
from  the  seat  under  the  wheels.  Injury  to  one  of  his  legs  neces- 
sitated amputation.  The  Commission  awarded  him  compensa- 
tion upon  recommendation  of  Commissioner  Lyon,  who  said : 

Hawobth  ▼.  Brown,  S.  D.  R.,  vol.  20,  p.  389,  Bui.,  vol.  4,  p.  170,  Apr.  SO, 

1919,  ifi  part. 

I  think  the  evidence  rather  conclusively  shows  that  Mr.  Haworth  was 
somewhat  intoxicated  at  the  time  of  his  accident.  I  am  not  at  all  son  that 
a  perfectly  sober  man  would  not  have  retained  his  seat  when  the  trudc  upon 
which  Mr.  Haworth  was  riding  struck  the  hole  in  the  pavement,  but  that  is 
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not  the  question.  We  are  not  to  decide  whether  the  claimant  was  guilty  of 
contributory  negligence  in  beoomlng  intoxicated,  for  the  statute  only  debars 
him  from  compensation  in  case  his  injury  was  due  solely  to  his  intoxication. 
I  do  not  think  it  can  be  found  on  the  evidence  in  this  case  that  the  claimant's 
injury  wfis  due  solely  to  his  intoxication.  I  think  the  fact  that  the  truck 
stmdc  the  hole  in  the  pavement  was  a  very  serious  contributing  cause  to  the 
claimant's  injury. 

An  employee  lost  the  use  of  a  hand  by  accident.  The  Com- 
mission awarded  him  244  weeks'  compensation.  He  died  at  the 
expiration  of  eighty-eight  weeks.  His  widow  claimed  death 
benefits  on  the  ground  that  loss  of  his  hand  had  caused  his  death. 
The  Commission,  however,  voting  three  to  two,  found  that  chronic 
alcoholism  during  almost  two  years  subsequent  to  the  accident 
was  the  real  cause:  McOurgan  v.  Bums  Bros.,  S.  D.  R.,  vol.  19, 
p.  434,  Bui.,  vol.  4,  p.  91,  Jan.  22,  1919. 

4.  TAKING  ONESELF  OUT  OF  THE  EMPLOYMENT 
Cases  of  departure  from  duty,  with  some  implication  of  blame, 
however  slight,  are:  the  youth  who  crossed  the  factory  room  to 
say  good  bye  to  his  fellow  employee,  Di  Salvia  v.  Menihan  Co.; 
the  watchman  who  went  visiting  beyond  his  employer's  premises, 
King  v.  Standard  Oil  Co.  of  X,  Y.j  the  boy  who  experimented 
with  his  employer's  machine,  Rendino  v.  Continental  Can  Co.; 
the  salesman  who  declared  a  holiday,  Johnston  v.  Ajax  Rubber 
Co.;  and  the  watchman  who  through  fear  entertained  intruders 
instead  of  ejecting  them,  Ministraih  v.  Vov^ht  &  Co.  These 
cases  have  been  presented  above,  pages  112-135.  A  laborer  who 
had  been  wheeling  ashes  from  his  employer's  boiler-house  crawled 
into  a  gas  shanty,  upon  the  premises  but  remote  from  his  place  of 
work,  and  was  there  found  dead  of  gas  poisoning;  the  Commis- 
sion denied  death  benefits  to  his  father,  saying  that  there  had  been 
no  occasion  for  him  to  go  to  the  place  in  connection  with  his 
work.  The  Appellate  Division  sustained  the  denial  unanimously 
and  without  opinion:  Solas  v.  Lackawanna  Steel  Co.,  S.  D.  R., 
vol.  20,  p.  368,  Mar.  19,  1919 ;  —  App.  Div.  — ,  Dec.  29,  1919. 
Employers  plead  violation  of  rules  or  orders  as  a  method  of  taking 
self  out  of  employment  with  little  or  no  success,  as  the  following 
cases  indicate. 
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6.  VIOLATION  OF  RULES  OR  ORDERS 

Nonenforcement  of  a  rule  by  an  employer  abrogates  it  as  con- 
cerns denial  of  compensation  because  of  its  violation.  On  this 
point  the  Appellate  Division  has  said: 

Ethbbton  v.  JoHNSTOWiq'  KiOTTiNo  Mill  Co.,  184  App.  Div.  820,  Nov.  13, 

1918,  in  part. 

Of  course,  if  8he  had  been  forbidden  tb  enter  the  boiler  room  she  was  acting 
in  violation  of  her  duty,  and  therefore,  not  in  the  course  of  her  employment. 
It  is  true  that  her  employer  had  long  previously  promulgated  a  rule  prohibit- 
ing the  use  of  the  boiler  room  and  the  boiler  by  its  employees.  However, 
it  was  the  common  practice  of  employees  at  the  time  of  the  accident  to  make 
use  of  the  room  as  did  the  claimant.  The  acquiescence  of  the  employer  in 
this  practice  was  sufficient  to  abrogate  the  rule. 

A  crossing  flagman's  dependents  received  death  benefits  for 
fatal  injury  incurred  by  him  while  traveling  to  his  place  of  duty 
on  one  of  his  employer's  freight  trains  despite  the  railroad's  pro- 
test that  its  rules  forbade  use  of  his  passenger  train  pass  in  such 
wise!  Acherly  v.  L,  /.  R.  R.  Co.,  S.  D.  R.,  vol.  19,  p.  533,  BuL, 
vol.  4,  p.  151,  Apr.  15,  1918. 

A  mother  received  benefits  on  account  of  death  of  her  son,  a 
sixteen  year  old  boy,  by  an  unwitnessed  elevator  accident,  though 
his  employer  company  urged  that  he  had  taken  himself  out  of  his 
employment  by  leaving  his  employer's  plant  and  using  the 
elevator  of  an  adjoining  building  to  transport  his  employer's 
goods  from  one  floor  level  to  another  (S.  D.  R.,  vol.  19,  p.  458, 
BuL,  voL  4,  p.  143).  The  Appellate  Division  affirmed  the  award 
with  majority  and  dissenting  opinions  which  review  the  evidence 
in  detail.  The  ruling  opinion  finds  some  evidence  of  a  "  quasi- 
acquiescence "  of  the  employing  corporation  in  the  use  by  its 
employees  of  the  elevator  that  caused  the  boy's  death.  The 
opinions  are  as  follows: 

Smith  v.  Babtlb  Mfo.  Oobp.,  189  App.  Div.  426,  Nov.  21,  1019. 

Lton,  J.:  The  State  Industrial  Commission  has  found  that  Merlin  Smith 
was  sixteen  years  of  age  in  December,  1917.  He  had  never  before  worked  out. 
He  was  a  bundle  boy  in  the  employ  of  the  H.  J.  Bartle  Manufacturing  Corpo- 
ration, which  was  engaged  in  the  manufacture  of  shelter  tents  for  the  United 
States  government  in  the  late  war.  They  occupied  the  second,  third  and 
fourth  floors  of  the  building  having  an  entrance  on  Federal  street  in  the  city 
of  Troy,  N.  Y.  It  adjoined  a  building  with  an  entrance  on  River  street.  The 
two  buildings  were  under  one  ownership  and  constituted  the  Tibbitts  Blodc. 
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£ach  had  an  elevator.  These  buildings  were  separated  by  brick  walls. 
Through  these  walls  were  cut  fire  doors,  which  afforded  easy  access  from  one 
building  to  the  other.  One  witness  testified  that  a  notice  was  posted  on 
the  wall  near  the  fire  door,  saying:  ''No  admittance  to  this  building." 
Another  witness  testified  that  the  notice  merely  said,  "Fire  Door."  The 
Bartle  Corporation  employed  some  600  hands.  Thirty  of  these  were  boys. 
George  Tashjian  rented  an  apartment  in  the  River  street  building.  He 
worked  for  the  Bartle  Corporation.  He  was  accustomed  to  go  up  in  the 
elevator  in  the  River  street  building,  passing  through  the  fire  doors  fifteen 
or  eighteen  times  daily.  He  would  get  work  from  the  Bartle  Corporation, 
would  take  it  to  his  apartment  and  when  finished  would  take  it  back.  He 
testified  that  he  often  found  the  iron  doors  open  and  the  swinging  gates  up. 
The  elevator  was  ocmtiguous  to  the  fire  doors.  One  of  the  witnessea  testified 
that  she  told  the  boys  not  to  go  through  into  the  hallway,  that  they  had  no 
business  there.  The  Smith  boy,  however,  was  not  included  in  this  warning. 
Another  witness  testified  that  the  boya  were  accustomed  to  eating  their 
luncheon  in  the  hallway.  It  also  appears  that  the  boya  were  in  the  habit  of 
playing  with  the  elevator  during  the  noon  hour,  sad  were  forbidden  to  do  so 
by  one  of  the  f  oreladies.  It  appears  that  the  Bartle  corporation  used  the  River 
street  elevator  to  take  up  raw  tent  goods,  which  were  unloaded  from  wagons. 
There  is  evidence  that  these  fire  doors  were  open  much  of  the  time.  The  Com- 
mission has  found  that  the  occupants  of  the  Bartle  Building  used  the  elevator  in 
the  River  street  building  with  impunity.  One  of  the  witnesses  testified  that  she 
ordered  the  Smith  boy  off  the  elevator  the  day  before  he  was  killed.  At  about 
five  o'clock  on  the  afternoon  of  December  12,  1917,  the  Smith  boy  was  found 
wedged  between  the  elevator  on  the  fifth  fioor,  and  was  so  badly  injured  that 
he  died  within  a  short  time.  A  three-wheeled  trudc  of  the  Bartle  Corpora- 
tion, used  to  carry  tent  materials,  was  found  on  the  elevator  beside  him. 
The  forelady  stated  to  the  president  of  the  Bartle  Corporation  that  she 
had  sent  him  on  an  errand  to  the  fifth  floor  shortly  before  he  was  killed. 
Another  employee  testified  that  the  last  she  saw  the  Smith  boy  the  day  he 
was  killed  was  on  the  second  fioor  going  upstairs,  on  the  corporation  stair- 
way, to  the  third  fioor  with  tent  material.  This  was  where  the  work 
first  started.  Tashjian  testified  that  he  used  this  elevator  a  half  hour  before 
the  accident  and  that  there  was  no  truck  on  it  then.  Fellow-employees, 
including  Smith,  used  the  elevator  on  the  day  before  the  accident  unloading 
goods  from  it  without  objection.  The  elevator  was  unattended  at  all  times. 
A  forelady  testified  that  if  the  boy  used  the  River  street  elevator  he  used 
it  contrary  to  their  wishes.  Powell,  the  superintendent  of  the  Bartle  Cor- 
poration, testified  that  several  instances  occurred  where  it  was  reported  to 
him  that  the  boys  were  in  the  habit  of  getting  on  the  elevator.  He  seems 
to  have  made  no  order  forbidding  it.  He  did  not  consider  it  a  violation  of 
orders  or  meriting  a  rebuke,  much  less  a  discharge.  The  Commission  found 
a  quasi  acquiescence  on  the  part  of  the  employer  in  using  the  elevator.  The 
facts  and  circumstances  presented  a  question  of  fact  for  the  Commission. 
It  cannot  be  said  that  there  is  no  evidence  to  support  their  finding.  Upon 
the  evidence  it  can  be  inferred  that  the  deceased  was  engaged  in  work  for 
tlie  Bartle  Corporation  at  the  time  he  met  with  the  accident.  The  fact  that  a 
boy  sixteen  years  of  age  who  had  never  worked  out  before,  may  have  been 
somewhat  at  faulty  if  indeed  he  was  at  all  at  fault,  does  not  deprive  the 
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claimant  of  the  right  of  oompensation.  (Woriaiien's  Compeiisation  Law, 
i  10  i  N.  Y.  Central  Railroad  Co,  tj  White,  243  U.  S.  188.)  The  presumption 
is  that  the  case  comes  within  the  Workmen's  Compensation  Law.    (|  21.) 

The  award  should  be  affirmed.  All  concurred,  except  Woodwabd,  J.,  dis- 
senting with  an  opinion  in  which  Gochbanb  J.,  concurred. 

WooDWABD^  J.  (dissenting) :  The  State  Industrial  Commission  has  found 
as  conclusions  of  fact  that  on  December  12,  1917|  one  Merlin  i^ith  received 
injuries  which  resulted  in  his  death;  that  he  was  employed  by  H.  J.  Bartle 
Manufacturing  Corporation,  at  Troy,  N.  T.,  which  company  was  engaged  in 
manufacturing  tents  for  the  United  States  government,  and  that  the  said 
Smith  was  employed  as  a  bundle  boy;  that  on  the  day  in  question  he  'Sru 
worlcing  for  his  employer  at  Troy,'*  and  that  "while  engaged  in  the  regular 
course  of  his  employment  and  while  apparently  using  an  elevator^  he 
was  crushed  by  said  elevator,  and  thereby  sustained  injuries  consist- 
ing of  a  rupture  of  a  kidney  and  of  the  spleen,  which  injuries  reaulted 
in  his  death  within  an  hour."  It  further  adds,  'Hhe  facts  set  forth  in  the 
opinion  of  Commissioner  Lyon  are  adopted  with  the  same  force  and  effect 
as  if  herein  set  forth  in  full,*'  and  makes  an  award  from  which  the  onployer 
and  the  insurance  carrier  appeal. 

The  undisputed  evidence  in  this  case  is  that  Merlin  Smith,  a  boy  of  six- 
teen years  of  age,  was  employed  as  a  bundle  boy.  His  duties  were  to  take 
material  to  and  from  the  tables  where  it  was  in  process  of  manufacture  In 
the  production  of  shelter  tents,  and  at  intervals  to  carry  materials  from  one 
floor  to  the  other  of  the  building  in  which  the  manufacturing  was  carried  on. 
Whenever  the  parcels  to  be  carried  from  one  floor  to  another  were  too  heavy 
to  be  carried  up  the  stairways  they  were  loaded  into  small  trucks  and  theee 
were  placed  in  the  elevator  and  carried  to  the  desired  floor.  The  company 
kept  a  man  for  the  operation  of  this  elevator  in  its  own  plant,  and  the 
accident  in  question  did  not  occur  in  connection  with  this  elevator. 

The  building  occupied  by  the  Bartle  Manufacturing  Corporation  was  oon- 
strueted  in  close  proximity  to  a  second  building,  both  owned  by  the  same 
person,  but  leased  out  to  the  Bartle  Company  and  others  for  business  pur- 
poses. They  were  separate  buildings,  with  different  floor  levels,  and  up  to 
two  or  three  years  ago  there  was  no  intercommunication  between  them. 
The  public  authorities,  however,  demanded  the  construction  of  a  fire  wall 
between  these  buildings,  snd  when  the  wall  was  built  it  was  provided  with 
doorways,  designed  to  afford  opportunity  to  escape  from  either  of  the  build- 
ings in  the  event  of  flre  to  the  other,  and  then  by  closing  the  doors  to  aid  in 
the  control  of  the  fire.  In  other  words,  the  police  power  of  the  State  operated 
to  produce  a  communication  between  these  buildings,  not  for  any  of  the 
purposes  of  the  tenants,  but  for  the  safety  and  well-being  of  the  employees 
and  the  public.  The  building  occupied  by  the  Bartle  Company  was  known 
as  the  Federal  street  building,  having  an  entrance  on  Federal  street,  while 
the  remaining  building  was  known  as  the  River  street  building,  having  an 
entrance  on  River  street.  In  this  latter  building  there  was  an  elevator, 
operated  by  any  one  who  happened  to  desire  its  use  by  merely  pulling  a 
rope  in  one  direction  or  the  other,  and  it  was  upon  this  elevator,  in  a 
building  neither  occupied  nor  controlled  by  the  Bartle  Company,  that  the 
accident  occurred.  In  the  River  street  building  a  man  by  the  name  of 
George  Tashjian  carried  on  an  independent  contract  for  the  Bartle  Company. 
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He  made  the  button  holes  in  the  tent  materuilB,  coming  to  the  factory  for 
the  materials  and  returning  them  when  the  work  was  done,  and  this  man 
appears  to  have  made  use  of  the  doorway  between  his  quarters  in  the  River 
street  building  to  the  Federal  street  building,  and  there  was  evidence  that  on 
a  few  occasions,  remote  from  the  accident,  when  the  elevator  in  the  Federal 
street  building  was  out  of  order,  the  Bartle  Company  had  asked  and  received 
permission  to  use  the  elevator  in  the  River  street  building,  but  aside  from 
these  cases  there  was  no  business  c<Mnmunication  between  the  two  buildings, 
and  the  uncontradicted  evidence  is  that  the  Bartle  Company  had  not  only 
posted  notices  that  its  employees  were  not  to  make  use  of  these  doorways  in 
the  fire  wall  but  that  they  were  verbally  told  practically  every  day  not  to 
trespass  upon  the  adjoining  premises,  and  particularly  not  to  make  use  of 
the  elevator,  some  of  the  boys  having  been  discharged  for  playing  with  the 
elevator  in  the  River  street  building  during  the  noon  hour. 

There  is  no  evidence  that  Merlin  Smith  was  in  any  manner,  directly  or 
indirectly,  authorized  or  directed  to  be  in  the  River  street  building  at  any 
time  diiring  his  employment,  nor  that  any  one  connected  with  the  Bartle 
Company  ever  acquiesced  in  or  gave  any  encouragement  to  trespassing  upon 
the  River  street^  premises,  and  there  is  not  the  slightest  evidence  that  it  was 
necessary  or  proper  for  him  to  be  upon  such  premises  for  any  of  the  pur- 
poses of  his  employment.  He  might,  so  far  as  this  record  shows,  have  been 
upon  the  steamboats  plying  the  Hudson  river  in  front  of  the  property  with 
equal  propriety  and  with  equal  relation  to  the  master's  business. 

On  the  day  in  question  Merlin  Smith  seems  to  have  disappeared  from  view 
some  time  in  the  early  part  of  the  afternoon,  and  was  found  crushed  and 
nmimed  by  the  elevator  in  the  River  street  building  between  four  and  five 
o'clock.  The  only  possible  connection  with  the  master's  business  is  found 
in  the  fact  that  one  of  the  little  trudcs,  used  by  the  Bartle  Company  in  send- 
ing goods  from  one  point  to  another,  was  found  empty  near  the  elevator  in 
the  River  street  building  where  the  accident  occurred.  The  forelady  of  the 
Bartle  Company  who  had  immediate  charge  of  the  boy  testifies  that  she 
should  and  did  have  in  her  room  two  of  these  trucks  at  the  time  of  the 
accident;  that  this  was  her  equipment  and  that  it  was  present  in  the 
Federal  street  building  and  under  her  charge  at  the  time  this  third  truck 
was  found  near  the  accident,  and  the  evidence  is  without  dispute  that 
Tkshjian,  the  independent  contractor,  made  use  of  these  trucks  at  times  in 
delivering  his  work  to  the  factory  or  taking  it  away,  and  it  is  not  shown 
that  the  Smith  boy  had  anything  to  do  with  the  truck  being  in  the  River 
street  building  near  the  elevator.  In  short,  there  is  no  evidence  whatever 
that  the  claimant's  intestate  was  performing  any  part  of  his  duties  as  an 
employee  of  the  Bartle  Company  at  the  time  the  accident  occurred.  The 
fact  that  the  accident  occurred  during  the  hours  that  he  should  have  been 
doing  his  work  is  not  evidence  that  he  was  actually  engaged  in  such  employ- 
ment, while  the  fact  that  he  received  his  injuries  while  upon  the  premises 
of  a  third  person,  without  right  or  authority  from  any  one,  is  conclusive,  it 
seems  to  us,  that  he  was  not  engaged  in  the  master's  business  at  the  time 
of  the  occurrence.  Nothing  that  the  master  required  of  him  required  his 
presoice  in  this  River  street  building;  everything  that  was  within  the  scope 
of  his  employment  demanded  his  presence  in  the  Federal  street  bulldii^;, 
and  the  presumptions  which  might  attach  to  his  case  if  he  had  been  found 
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where  it  was  his  duty  to  be,  cacoiot  be  made  to  reach  out  and  cover  a  case 
where  the  decedent  was  where  he  had  no  legal  or  practical  right  to  be  in  the 
performance  of  his  duties.  The  master  had  provided  an  elevator,  with  an 
operator,  for  moving  things  from  one  floor  to  another,  and  even  if  the  dece- 
dent had  been  shown  to  be  actually  engaged  in  transporting  goods  from  one 
point  in  the  factory  to  another  no  reason  suggests  itself  why  the  burden 
of  compensation  should  be  borne  because  the  employee  chose  to  commit  a 
trespass  and  to  go  outside  of  his  regular  employment.  He  was  not  employed 
to  operate  an  elevator;  certainly  not  to  operate  an  elevator  upon  the  premises 
of  a  third  party.  That  was  no  part  of  the  business  of  the  Bartle  Company, 
and  it  is  only  those  accidents  which  arise  out  of  and  in  the  course  of  niti 
employment  (Workmen's  Compensation  Law,  fi  10)  which  are  to  be  compen- 
sated. Wlien  he  left  the  premises  of  his  employer  and  abandoned  tlie  duties 
of  a  floor  boy  to  operate  an  elevator  upon  the  premises  of  a  third  party  he 
ceased  to  be  an  employee  within  the  meaning  of  the  statute.  An  employee 
is  defined  in  the  act  as  a  person  engaged  in  one  of  the  luizardous  employ- 
ments **  upon  the  premises  or  at  the  plant,  or  in  the  course  of  his  employ- 
ment away  from  the  plant  of  his  employer."  (§  3,  subd.  4.)  There  was  no 
employment  of  the  claimant's  intestate  **  away  from  the  plant  of  his  employer." 
His  employment  was  "  upon  the  premises  or  at  the  plant "  of  his  employer. 
No  duties  were  required  of  him  at  any  other  point  than  at  the  factory  in 
the  Federal  street  building,  and  he  was  forbidden  to  make  use  of  the  fire 
doors  for  the  purpose  of  reaching  the  point  where  the  accident  occurred. 

The  decedent  was  clearly  not  within  the  provision  of  the  act,  and  the 
award  cannot  lawfully  be  sustained.  The  award  should  be  reversed,  and  the 
claim  dismissed.     Cochbanb,  J.,  concurred. 

Award  affirmed. 

Alleged  violation  of  orders  figured  to  no  eflfect  in  three  cases 
decided  in  the  Appellate  Division  Xovember  12,  1919,  namely, 
Cole  V.  Fleischmann  Mfg.  Co.,  Logarmarssino  v.  Stanley  Co.,  and 
Slutshy  v.  lyudimg-Baumann  &  Co.  Opinion  in  the  Cole  case 
has  been  presented  above,  page  137.  Cole's  employer  claimed 
that  he  had  disobeyed  orders  as  to  his  place  of  duty  in  event  of  a 
fire.  The  other  cases  were  affirmed  unanimously  and  without 
opinion.  Like  the  Smith  case,  they  were  cases  of  elevator  acci- 
dent, the  employers  alleging  that  use  of  the  elevators  had  been 
forbidden. 

e.  VIOLATION  OF  LAW 

If  a  child  or  other  person  employed  in  violation  of  the  Labor 
Law,  or  other  statute,  incurs  an  injury,  does  the  Workmen's  Com- 
pensation Law  govern  the  case?  Answers  of  the  Xew  York 
courts  are  conflicting.  In  compensation  cases  the  Commission 
and  the  court  to  which  appeals  from  its  rulings  are  taken  have 
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held  that  the  injured  employee  is  not  to  be  deprived  of  the  com- 
pensation law's  benefits  upon  any  plea  of  the  employer  that  either 
himself,  his  employee  or  other  person  has  been  violating  other 
statutes  regulative  of  employment.  In  negligence  actions  against 
the  employer  who  has  been  illegally  employing  the  injured  em- 
ployee courts  have  on  the  other  hand  held  that  the  injured 
employee  is  not  to  be  deprived  of  action  for  damages  upon  any 
plea  of  the  employer  that  the  compensation  law  covers  the  case. 

The  decisions  upholding  compensation  awards  are  the  earlier. 
They  are:  Kenny  v.  Union  Rtj.  Co.,  166  App.  Div.  497,  Mar.  3, 
1915;  Uhl  V.  HaHwood  Club,  177  App.  Div.  41,  Mar.  7,  1917; 
McDermott  v.  Ingersoll  &  Bros.  S.  D.  R.,  vol.  11,  p.  606,  Bui., 
vol  2,  p.  45,  Nov.  22,  1916;  178  App.  Div.  943,  May  2,  1917; 
Ids  V.  FcmL  &  Timmins,  179  App.  Div.  567,  Sept.  13,  1917. 
Text  in  the  Kenny  case  is  in  Bulletin  81,  pages  256-259;  in  the 
Uhl  case,  in  Bulletin  87,  pages  182-186;  and  in  the  Ide  case,  in 
Bulletin  95,  pages  45,  46,  159. 

Opinions  upholding  action  of  the  injured  employee  for  dam- 
ages are:  Robilotto  v.  Bartholdi  Realty  Co.  and  Wolff  v.  Fulton 
Bag  di  Cotton  Mills.  In  the  Robilotto  case,  Justice  McAvoy  of 
the  Supreme  Court,  First  Department,  reasons  for  the  right  of 
action  for  negligence  but,  out  of  deference  for  the  higher  court's 

decision  in  the  Ide  case,  holds  the  compensation  law  exclusively 
applicable.  In  the  Wolff  case,  Justice  Kelly  of  the  Appellate 
Division,  Second  Department,  not  only  reasons  for  the  negli- 
gence action  but  sustains  such  action.  Justice  McAvoy  criticizes 
the  Ide  opinion  as  fallacious,  cites  decisions  of  other  States  to 
sustain  his  criticism  and  declares  that  '^  It  seems  incredible  that 
the  legislative  intent  can  be  construed  to  have  gone  to  the  extent 
of  providing  for  compensation  for  a  class  of  employees  which 
its  solemn  commandment  had  forever  forbidden  to  be  engaged  in 
such  occupations."     His  opinion  in  full  is  as  follows: 

EoBiLOiTO  T.  Babtholdi  Bealtt  Co.,  101  Misc.  419,  Sept.  1^18. 

McAtot,  J.:  The  plaintiff*!  intestate,  an  infant  under  the  age  of  Bizteen 
yearly  wma  kiUed  while  in  the  employ  of  the  defendant  by  an  injury  occurring 
during  such  serrice  and  employment  through  the  negligence  of  the  defend- 
tnt  This  action  it  to  recover  damages  in  behalf  of  the  father  of  said  infant 
ind  his  next  of  kin  because  of  such  death  by  the  wrongful  act  of  the  defend- 
•at,  sad  in  answer  to  the  claim  iut  damages  there  is  set  forth  a  defense 
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which  all^^es  that  the  Bubject  matter  of  the  action  is  not  within  the  juria- 
diction  of  the  court  because  the  Workmen's  Compensation  Law  of  the  state, 
which  waa  in  full  force  and  effect  at  the  time  the  plaintiff's  intestate  is 
alleged  to  have  sustained  the    personal  injuries  resulting  in  his  death,  pro- 
vided the  exclusive  compensation  for  such  death.    Workmen's  Compeoaatioii 
Law,  S  11.    The  defense  compasses  the  businesses  carried  on  by  the  defend- 
ant within  the  businesses  included  in  the  term  "hazardous  employments;" 
that  is,  that  the  plaintiff's  intestate  was  engaged  in  the  operation  of  a  pas- 
senger elevator,  which  is  an  employment  enumerated  in  article  1,  section  2, 
group  22,  of  the  present  Workmen's  Compensation  Act.    Besides,  it  is  shown 
and  deemed  to  be  true  on  this  demurrer  that  the  defendant  has  provided 
for  the  benefit  of  the  plaintiff,  or  in  the  event  of  death  for  the  next  of  kin 
of  his  intestate,  compensation  for  injury  or  death  therein  in  one  of  the 
methods  prescribed  by  section  50  of  the  act,  and  that  therefore  the  exclusive 
remedy  for  such  wrongful  act  resulting  in  death  lies  within  the  relief  afforded 
under  such  Workmen's  Compensation  Law.     The  demurrer  goes  upon   the 
ground  that  the  employment  in  which  the  child  was  engaged  was  one  pro- 
hibited  by    the    public    policy    of    the    state    declared    by   the   legislature 
in  section  93  of  the  Labor  Law,  to  wit:  ''Section  93.    Prohibited  employ- 
ment of  women  and  children.    *    *    *    2.    *    *    *    No  child  under  the  a^e 
of  sixteen  years  shall  be  employed  or  x>ermitted  to  have  the  care,  custody  or 
management  of  or  to  operate  an  elevator  either  for  freight  or  passengers." 
From  this  basis  it  is  sought  to  have  a  holding  that  the  Workmen's  Compen- 
sation Law  is  not  a  remedy  to  which  the  infant's  next  of  kin  may  resort, 
because  the  employment  contemplated  in  that  act  is  lawful  employment,  and 
as  such  was  not  prohibited  by  express  legislative  enactment.     It  is  asserted 
that  it  would  be  entirely  unreasonable  to  attribute  to  the  l^islature  the 
intention  of  providing  for  compensation  for  injuries  inflicted  by  an  act  which 
it  had   already  prohibited  the  parties   thereto   from  contracting  to  make 
possible.     Whether  the  Workmen's  Compensation  Law  is  applicable  to  an 
injury  resulting  from  the  employment  of  a  person  in  a  capacity  in  which  it 
is  prohibited  by  law  to  engage  one  by  reason  of  sex  or  infancy  has  not  beoi 
determined  by  our  Court  of  Appeals.    The  Appellate  Division  of  this  couif 
in  the  third  department  ruled  in  Ide  v.  Faid  d  Timmint  {Matter  of  U,  £f. 
Casualty  Co,),  179  App.  Div.  567,  that  where  a  claimant  was  fourteen  years 
old  and  employed  in  violation  of  section  93  of  the  Labor  Law  prohibiting 
the  employment  of  a  child  under  the  age  of  sixteen  years  to  operate  a  metal 
or  paper  cutting  machine,  an  insurance  carrier  was  not  relieved  from  lia- 
bility because  of  a  provision  contained  in  its  policy  providing  that  only  those 
employees  should  be  covered  who  were  legally  employed.     Its  reasoning  is 
that  because  section  2  of  the  Workmen's  Compensation  Law  is  general  and 
provides  that  it  shall  be  applicable  to  "employees  engaged  in  the  following 
hazardous  employments,"  and  because  nothing  excluding  minors  from  the 
benefit  of  the  law  is  to  be  found  in  it  or  in  the  Labor  Law,  no  l^al  deduc- 
tion can  be  made  that  there  is  such  exclusion  from  the  remedies  provided  for 
by  that  act  on  the  ground  of  any  public  policy,  either  declared  or  implied. 
The  decision  is  clear  to  the  effect  that  no  defense  to  the  payment  of  compen- 
sation by  the  employer  or  carrier  to  the  employee  is  made  out  on  the  ground 
that  the  claimant  was  employed  in  violation  of  this  provision  of  the  Labor 
Law.    This  holding  by  the  Appellate  Division,  third  department,  is  in  direct 
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conflict  with  the  Court  of  Errors  and  Appeals  of  New  Jersey  (89  N.  J.  L. 
203),  the  Supreme  Court  of  Wisconsin    (156  N.   W.   Rep.   971)    and  the 
Supreme  Court  of  Minnesota    (157   id.  995),  in   the  decisions  of  each  of 
which  states  the  logical  rule  has  been  applied  that  employments  described 
in  Workmen's  Compensation  Act«,  for  injury  in  which  an  exclusive  remedy 
is  given  by  such  acts,  must  be  deemed  to  apply  solely  to  employments  law- 
fully made,  and  that  where  the  employment  is  violative  of  prohibitory  legis- 
lative enactments  such  remedy  is  not  within  the  contemplation  of  the  legis- 
lative direction.     In  New  Jersey  the  Compensation  Act  is  quite  similar  to 
ours,  excepting  that  it  is  elective  as  to  both  employer  and  employee,  and 
under  it  the  rule  has  been  declared  that  the  absolute  prohibition  of  employ- 
ment of  a  child  before  he  reaches  the  age  of  fourteen  years  has  the  effect 
of  relieving  the  claimant  from  the  necessity  of  proceeding  for  his  remedy 
under  the  Workmen's  Compensation  Act,  and  that  the  common-law  liability 
for  injuries  done  the  child  while  in   such  unlawful  employment  survives. 
In  Wisconsin  the  ruling  is  not  closely  applicable,  because  in  that  state's 
Workmen's  Compensation  Law  there  is  a  provision  to  the  effect  that  the 
act  shall   apply   to  all    contracts  for   employment,   including   contracts   of 
employment  of  minors  who  are  legally  permitted  to  work  under  the  laws 
of  this  state.     In  Minnesota  the  act  has  a  similar  provision,  and  the  statute 
is  made  applicable  only  to  minors  "  who  are  legally  permitted  to  work  under 
the  laws  of  this  state."    We  have,  therefore,  to  conclude  between  the  doctrine 
announced  by  the  highest  court  of  New  Jersey  and  the  ruling  given  in  this 
court  at  the  Appellate  Division  of  another  department,  and  I  do  not  think 
that  the  slight  distinction  between  our  law  and  that  of  New  Jersey  provides 
the  answer  to  the  disparity  of  reasoning.    Here  the  design,  pursuant  to  the 
provisions   of    the   constitutional   amendment   permitting  the   legislature   to 
enact  this  law,  was  to  avert  the  consequence  of  unremedied  injury  suffered 
in  the  course  of  employment  regardless  of  the  contributory  negligence  or 
assumption  of  risk  of  the  claimant.    It  was  deemed  proper  that  both  employer 
and  employee  should  be  rid  of  the  burden  of  risk  in  the  hazardous  industries, 
and  that  the  losses  in  money  compensation  should  be  borne  by  the  patrons 
of  the  business  as  a  cost  of  carrying  on  the  enterprise.    This  policy  is  patent 
in  every  state  and  federal  enactment  on  this  subject  of  legislation.     There 
is  then  no  difference  of  policy  actuating  the  difference  in  rulings.     I  appre- 
iicnd  that  the  decision  in  our  jurisdiction  is  based  upon  an  erroneous  premise 
irom  which  flows  the  apparently  erroneous  conclusion  that  minors  prohibited 
from  engaging   in    employment   are   included   within   the   provisions   of  the 
Workmen's  Compensation  Act  and  that  therein  lies  their  exclusive  remedy. 
In  the  Ide  case  there  are  used  these  words:  "  Nothing  excluding  minors  from 
the  heneiit  of  the  law  is  to  be  found  in  it  or  in  the  Labor  Law,  nor  can  it 
be  said  to  exist  upon  the  ground  of  public  policy."     Of  course  minors  are 
not  excluded  from  the  benefits  of  the  law.    Minors  are  specifically  mentioned 
in  one  part  of  it  as  being  considered  sui  juris  for  certain  purposes  to  be 
attained  under  it.     Workmen's  Compensation  Law,  §  2,  sentence  before  last 
paragraph.     All  the  minors  over  sixteen  years  of  age  operating  elevators 
would  not  be  excluded  from  its  provisions,  but,  on  the  contrary,  must  be 
deemed  to  be  included  from  the  general  term  used.     The  reasoning  in  the 
wntence  quoted  of  the  court's  opinion  relied  on  by  defendant  seems  to  regard 
^  onuMion  of  an  exclusion  of  minors  who  are  prohibited  from  working  at 
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certain  hazardous  occupations  from .  the  proYisions  of  the  act  as  an  indi- 
cation that  they  were  to  be  included  within  the  term  "  employees."  This, 
with  due  respect,  seems  to  beg  the  question.  Whatever  the  ordinary  canons 
of  construction  impose  for  the  definition  of  general  words,  it  is  now  to 
be  decided  whether  a  class  prohibited  by  law  from  being  employed  may  be 
deemed  as  one  contemplated  as  sure  to  be  found  in  work  violative  of  the 
prohibition.  It  seems  incredible  that  the  legislative  intent  can  be  construed 
to  have  gone  to  the  extent  of  providing  for  compensation  for  a  class  of 
employees  which  its  solemn  commandment  had  forever  forbidden  to  be 
engaged  in  such  occupations.  It  is  reasoned  in  the  cited  case  as  though  it 
was  assumed  that  this  child  protective  legislation  would  be  ignored,  and  the 
legislature  knew  that  it  would  be  flouted.  It  am  not  able  to  follow  this 
logic,  but  with  the  opinion  of  the  Appellate  Division,  third  department, 
opposed  to  these  views,  before  which  court  come  all  the  primary  appeals 
under  the  Workmen's  Compensation  Law  from  determinations  ruled  upon 
by  the  industrial  commission,  which,  in  the  interest  of  stability  and  certainty 
of  the  law,  is  not  to  be  lightly  disregarded,  even  though  the  stare  decisis 
rule  is  not  applicable,  I  feel  boimd  against  making  a  ruling  on>  judgment 
independent  of  the  views  there  announced.  It  is  almost  manifest  that  it  will 
be  found  that  the  policy  of  conserving  child  life  from  injury  or  destruction 
does  not  ask  that  infante  protected  by  this  l^islation  enacted  in  the  Labor 
Law  be  confined  to  the  exclusive  remedy  of  the  Compensation  Act.  The  evils 
attendant  upon  the  pleas  of  contributory  negligence,  assumption  of  risk  ajid 
the  construction  of  the  fellow-servant  doctrine  are  not  to  be  feared  in  an 
infant's  action,  or  that  of  his  representative  upon  an  allegation  of  unlawful 
employment  in  a  hazardous  occupation.  Marino  v.  Lehmaier,  173  N.  Y.  530, 
and  Koester  v,  Rochester  Candy  Works,  194  id.  02,  point  out  that  as  matter 
of  law  these  defenses  do  not  lie  against  the  declared  policy  of  prohibition  of 
child  labor  in  certain  avocations.  It  would  seem  surely  to  be  a  better  policy 
to  negative  the  right  of  compensation  in  employments  prohibited  as  unlaw- 
ful as  a  salutary  restraint  both  on  parents  tending  toward  their  fulfillment 
of  their  obligation  to  keep  their  children  from  the  proscribed  work  and  on 
employers  as  exposing  them  to  the  risk  of  common-law  damages  for  injuries 
if  sustained  by  such  infants,  as  to  whose  engagements  law  has  interposed 
a  barrier.  Notwithstanding  individual  judgment,  that  remedy  is  not  to  be 
found  within  the  Compensation  Act,  and  an  action  at  conunon  law  still 
survives  in  these  circumstances,  I  will  follow  the  decision  of  the  third  depart- 
ment and  overrule  plaintiff's  demurrer  to  the  defense,  with  motion  costs. 
Defendant's  motion  to  overrule  granted.  Plaintiff's  motion  to  sustain 
demurrer  is  denied. 

Ordered  accordingly. 

Justice  Kelly  undertakes  to  reconcile  his  own  opinion  in  the 
case  at  bar  with  the  decisions  of  the  Appellate  Division,  Third 
Department,  in  the  Kenny  and  Ide  cases  and  declares  that  recog- 
nition of  the  compensation  law  to  the  exclusion  of  action  for 
negligence  in  cases  of  unlawful  employment,  especially  in  cases 
of  violation  of  the  laws  restrictive  of  child  labor^  ''would  be  to 
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nullify  the  provisions  of  the  Labor  Law  and  to  disregard  the 
public  policy  of  the  State."     His  opinion  in  full  is  as  follows: 

Wolff  v.  Fultoic  Bao  &  Cotton  Mills,  185  App.  Div.  436,  Dec.  6,  1918. 

Kkt.t.t,  J.:  The  defendant  moved  for  judgment  upon  the  pleadings,  con- 
flUting  of  the  ccmiplainty  the  answer,  and  a  reply  compelled  by  the  defendant. 
The  affirmative  aUegations  of  the  defendant  in.  the  third  defense  pleaded, 
concerning  the  business  carried  on  by  it,  the  nature  of  the  plaintiff's  work  in 
the  defendant's  factory,  and  the  happening  of  the  accident,  amplify  to  some 
extent  the  fonnal  allegations  in  the  complaint.  All  of  these  allegations  are, 
therefore,  to  be  considered  in  passing  upon  the  questions  presented  by  the 
appeal  The  complaint  alleges,  and  it  is  admitted  and  afTirniatively  alleged 
in  the  answer,  that  defendant  is  a  corporation  engaged  in  the  business  of 
mannfacturing  biu*lap  and  cotton  bags  in  Brooklyn,  N.  Y.,  maintaining  and 
operating  power  presses;  that  on  December  IS,  1916,  the  plaintiff  was  working 
as  an  operator  on  one  of  defendant's  said  presses,  and  that  she  sustained 
accidental  personal  injuries  while  so  employed  by  having  her  hand  crushed 
and  amputated  in  the  press.  The  complaint  alleges  that  on  the  day  the 
accident  happened,  the  plaintiff  was  under  the  age  of  sixteen  years;  that  the 
infant  plaintiff  was  employed  by  the  defendant  to  operate  the  machine;  that 
her  injuries  were  caused  by  the  negligence  of  the  defendant  and  without 
negligence  on  the  part  of  the  plaintiff.  It  charges  that  the  employment  of 
plaintiff  was  imlawful,  and  that  defendant  had*  failed  to  procure  an  employ- 
ment certificate  provided  for  in  the  Labor  Law.  It  is  also  alleged  in  the 
complaint  that  the  machine  at  which  plaintiff  was  working  had  no  guard  as 
required  by  statute;  that  it  was  the  duty  of  defendant  to  provide  the  plaintiff 
with  a  reasonably  safe  place  to  work  and  a  reasonably  safe  machine  with 
which  to  perform  her  work,  and  that  defendant  failed  and  neglected  to  per- 
form its  duty  and  allowed  the  machine  to  become  dangerous  and  defective  in 
that  it  was  not  equipped  with  any  proper  or  sufficient  guard.  The  plaintiff,  in 
addition,  alleged  facta  showing  liability  of  defendant  under  the  so-called 
employers'  liability  sections  of  the  Labor  Law  (Conffol.  Laws,  chap.  31 
[UwB  of  1909,  chap.  36],  ff  20O-2O4,  as  amd.  by  Laws  of  1910,  chap.  352), 
and  alleges  service  up<Hi  defendant  of  the  notice  required  by  that  statute, 
llie  plaintiff,  directed  to  reply  to  the  new  matter  set  up  as  a  defense  ( Code 
CiT.  Proc.  S  516),  admitted  defendant's  affirmative  allegations  as  to  its  busi- 
ness and  operation  of  power  presses,  also  that  at  the  time  of  the  accident 
plaintiff  was  employed  in  defendant's  place  of  business  as  an  operator  and 
fMer  of  one  of  said  printing  presses.  The  defendant  phinded  as  part  of  itn 
third  separate  defense  that  exclusive  compensation  for  any  injuries  sustained 
by  plaintiff  while  employed  in  defendant's  factory  was  provided  for  in  the 
Workmen's  Compensation  Law,  and  averred  that  it  had  procured  insurance 
uid  was  insured  pursuant  to  section  50  of  that  law  (Con sol.  Laws,  chap.  67 
[Laws  of  1914,  chap.  41],  as  amd.  by  Laws  of  1916,  chap.  622),  and  had 
otherwise  complied  with  the  statute  so  as  to  secure  compensation  to  its 
employees  for  injuries  sustained.  In  plaintiff's  reply  she  denied  that  she  was 
limited  to  the  compensation  provided  by  the  Workmen's  Compensation  Law, 
inaisting  that  she  had  the  right  to  maintain  a  common-law  action  for  dam- 
ages against  tbe  defendant.    Upon  the  defendant's  motion  for  judgment  upon 
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the  pleadings,  the  learned  judge  at  Special  Term  held  that  plaintiff  could 
not  sue  at  common  law  under  the  Employers'  Liability  Act;  that  she  waa  an 
employee  of  the  defendant,  and  must  have  recourse  to  the  Workmen's  Com- 
pensation Law,  which  in  his  opinion  was  a  complete  bar  to  any  other  rig^ht 
of  recovery.  He  cited  the  cases  of  Kenny  v.  Union  Railway  Co,  (166  App. 
Div.  497)  and  Ide  v.  Faul  d  Timmins  (170  id.  567)  as  authority  for  his 
conclusion  that  the  fact  that  the  employment  of  plaintiff  was  illegal  "doea 
not  preclude  her  recovery  under  the  Compensation  Act." 

We  reach  the  conclusion  that  the  Workmen's  Compensation  Law  is  not  a 
bar  to  the  infant  plainlifT's  common-law  action  for  damages.  Her  employ- 
ment in  the  defendant's  factory  on  the  day  of  the  accident  was  unlawful;  the 
defendant  had  no  right  to  employ  her,  and  in  doing  so  it  was  guilty  of  a 
misdemeanor.  (Penal  Law,  §  1275.)  There  can  be  no  mistake  aa  to  the 
positive  provisions  of  the  law  of  this  State  in  force  at  the  time  of  the  acci- 
dent.   The  Labor  Law  contains  the  following: 

"  $  2.  Definitions.  Employee.  The  term  '  employee,'  when  used  in  thia 
chapter,  means  a  mechanic,  workingman  or  laborer  who  works  for  another 
for  hire.    *     ♦    ♦ 

"  $  70.  Employment  of  minors.  No  child  under  the  age  of  fourteen  years 
shall  be  employed,  permitted  or  suffered  to  work  in  or  in  coimection  with  any 
factory  in  this  State,  or  for  any  factory  at  any  place  in  this  State.  No  child 
between  the  ages  of  fourteen  and  sixteen  years  shall  be  so  employed,  per- 
mitted or  suffered  to  work  unless  an  employment  certificate,  issued  as  pro- 
vided in  this  article,  shall  have  been  theretofore  filed  in  the  office  of  the 
employer  at  the  place  of  employment  of  such  child.    •    •    • 

**  §  93.  Prohibited  employment  of  women  and  children.  1.  No  child  under 
the  age  of  sixteen  years  shall  be  employed  or  permitted  to  work  in  operating 
or  assisting  in  operating  any  of  the  following  machines:  *  •  •  jq^  qj. 
cylinder  printing  presses  having  motive  power  other  than  foot."  (See  Lawa 
of  1913,  chap.  529,  amdg.  said  §§  2,  70,  and  Laws  of  1913,  chap.  464,  amdg. 
said  §  93.) 

And  it  is  provided  in  section  81  of  the  Labor  Law  (as  amd.  by  Lawa  of 
1913,  chap.  286)  that  "machinery  of  every  description  shall  be  properly 
guarded  and  provided  with  proper  safety  appliances  or  devices.  All  machines, 
machinery,  apparatus,  furniture  and  fixtures  shall  be  so  placed  and  guarded  in 
relation  to  one  another  as  to  be  safe  for  all  persons."  Violation  of  the  statute 
is  evidence  of  negligence  in  an  action  such  as  this,  based  upon  the  all^^tion 
that  the  defendant  failed  in  the  duty  it  owed  to  the  infant  plaintiff  while  she 
was  in  the  factory,  whether  her  employment  was  legal  or  illegal.  The  object 
of  these  statutes  and  the  policy  of  the  State  with  reference  to  the  employ- 
ment of  minors  have  been  repeatedly  stated.  {Marino  v.  Lehmaievy  173 
N.  Y.  530;  Koester  v.  Rochester  Candy  Works,  194  id.  92;  Amherg  v.  Kinley^ 
214  id.  531.)  In  employing  this  child  under  sixteen  years  of  age  to  work 
upon  its  power  press,  defendant  violated  the  public  policy  of  the  State  as 
declared  by  the  foregoing  statutes.  We  think  that  in  enacting  the  Work- 
men's Compensation  Law  with  reference  to  the  rights  and  remedies  of 
employers  and  employees,  the  Legislature  referred  to  legal  employment.  To 
construe  the  law  as  permitting  an  employer  who  has  employed  children 
illegally  in  work  expressly  forbidden  by  law,  to  insist  that  they  are  deprived 
of  their   common-law  rights  and  must  look  to  the  Workmen's   Compen- 
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sation  Law  for  relief,  would  be  to  nullify   the  provisions  of  the  Labor 
Law    and    to    dier^ard    the    public    policy    of    the    State.      In    enacting 
the    Workmen's    Compensation    Law    the    Legislature    did    not    prescribe 
a  code  of  procedure  for  persons  engaged  in  unlawful  or  criminal  occupa- 
tions.   The  Court  of  Appeals,  in  deciding  the  constitutionality  of  the  Work- 
men's Compensatitm  Law  in  so  far  as  it  deprives  the  employee  of  his  common- 
law  right  of  action,  said  the  subject  should  be  viewed  in  the  light  of  modem 
industrial  conditions,  spoke  of  wasteful  and  protracted  litigation,  and  sus- 
tained the  act  from  considerations  of  the  general  welfare.     {Matter  of  Jensen 
T.  Bonthem  Pacific  Co.,  215  N.  Y.  514,  526.)    And  the  decision  of  the  Supreme 
Court  of  the  United  States  goes  upon  the  same  ground.     {New  York  Central 
B.  R.  Co.  V.  White,  243  U.  S.  188.)     But  it  must  be  apparent  that  the  pro- 
tection of  young  children  from  dangerous  employments  to  which  they  may  be 
drawn  by  necessity,  or  by  greed  of  parents  or  employers,  or  through  childish 
inexperience  or  ignorance,  is  as  important  to  the  general  public  welfare  as 
caring  for  those  of  nutture  years  who  may  have  been  disabled  in  their  employ- 
ment.    To  concede  that  defendant  violated  the  law,  and  at  the  same  time 
Bostain  its  eontention  that  the  Legislature  which  enacted  the  statute  intended 
to  provide  a  way  out  for  him,  does  violence  to  every  principle  of  right  and 
reason.    We  do  not  read  the  decisions  in  the  Kenny  and  Ide  cases,  cited  by 
the  learned  judge  at  Special  Term,  as  holding  to  the  contrary.    In  the  ease 
at  bar  it  is  the  infant  who  is  before  the  court  asserting  her  right  of  action, 
charging  that  in  employing  her  to  work  on  this  dangerous  power  press  the 
defendant  did  an  unlawful  thing,  and  further  that  in  employing  her  in  a 
factory  without  the  necessary  employment  certificate  showing  consent  of  her 
parent  or  guardian  with  the  other  safeguards  as  to  her  health,  education, 
etc  (Labor  Law,  |f  71-73,  as  amd.  by  Laws  of  1913,  chap.  144,  and  Laws  of 
1916,  chap.  465),  the  defendant  disregarded  the  policy  of  the  State  and  the 
mandate  of  the  Legislature.    In  the  Kenny  Case  {eupra)  deceased  was  a  man 
of  full  age,  who  had  been  a  conductor  for  the  defendant  railroad  company. 
After  accident  resulting  in  his  death,  the  defendant  sought  to  escape  its 
duty  under  the  Workmen's  Compensation  Law  upon  the  ground  that  it  was 
not  an  "employer,"  since  deceased  obtained  his  employment  through  false 
•tatements  punishable  under  Penal  Law,  section  939.    It  was  held  that  such 
itatements,  though  a  misdemeanor,  did  not  make  the  contract  void,  but  at 
most  voidable  at  the  election  of  the  employer,  which  it  at  no  time  saw  fit 
to  exercise.     This  followed  Bart  v.  N.  Y.  C,  d  E.  R.  R.  R.  Co.  (205  N.  Y. 
317),  where  the  false  representations  as  to  the  employee's  age  were  not 
pimishable  under  the  Penal  Law.     In  both  these  cases  the  employer  had 
actuaUy  received  the  employee's  services  while  he  lived.    He  first  contested 
■adi  employment  with  the  personal  representatives  of  the  deceased  after 
death.    In  the  case  at  bar  the  infant  herself  sues.    It  is  the  infant  who  is  here 
■eddng  to  avoid  the  contract  and  pressing  its  illegality  upon  the  court.    The 
lo-called  ooniract  in  the  case  at  bar  was  more  than  voidable.    It  was  contrary 
to  the  prohibition  of  the  statute  and  to  the  public  policy  of  the  State.  There 
was  nothing  illegal  in  the  employment  of  Kenny  or  Hart  if  the  railroad  com- 
pany saw  fit  to  employ  them.    Kenny,  the  conductor,  was  an  adult,  and  Hart, 
the  fireman,  while  under  twenty-one  years  of  age,  was  apparently  old  enough  to 
Mre  himself  oat  on  a  steam  locomotive.    In  the  case  at  bar  this  girl  under 
wdtm  years  of  age  was  incapable  of  hiring  herself  out  to  work  in  defend- 
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ant's  factory  in  any  capacity  without  anployment  or  working  papers  which 
would  have  required  the  consent  of  her  parents  or  guardians  and  which 
would  have  contained  the  statutory  certification  or  proof  that  she  was 
physically  fit  and  had  received  the  minimum  schooling  required  by  law. 
In  addition,  the  people  of  the  State  in  their  wisdom  had  absolutely  pro- 
hibited her  from  making  such  a  contract,  whether  her  own  or  her  parents' 
necessities  made  it  desirable  or  not.  The  statute  declared  that  she  should  not 
be  permitted  to  work  upon  this  power  press  under  any  circumstances.  These 
were  matters  which  did  not  rest  with  the  girl  or  her  parents  or  the  defend- 
ant The  case  of  Ide  v.  Faul  d  Timmina  (179  App.  Div.  667)  involved  the 
insurance  carrier's  objections,  where  the  minor  plaintiff  had  recovered  com- 
pensation before  the  State  Industrial  Commission.  Even  regarding  the 
contract  as  voidable,  the  infant  had  affirmed  it  and  had  received  an  award. 
The  question  of  the  effect  of  violations  of  the  Labor  Law  in  employing  children 
under  legal  age,  upon  the  common-law  right  of  action  of  such  infants,  ap- 
parently was  not  considered  in  either  of  the  cases  cited. 

The  case  of  Hetzel  v.  Wasson  Piston  Ring  Co.  (89  N.  J.  L.  201,  203;  L. 
R.  A.  1917  D,  75)  has  a  direct  bearing  upon  the  matters  here  involved.     In 
that  case  an  infant  thirteen  years  of  age  was  employed  in  the  factory  of  the 
defendant  company,  in  which  the  manufacture  of  piston  rings  and  other 
metallic  articles  was  carried  on.    Her  acticm  was  based  upon  the  oommon- 
law  liability  of  an  employer  to  compensate  an  employee  for  injuries  received 
in  his  employment  by  reason  of  the  master's  negligence.    In  the  court  of  first 
instance  the  complaint  was  stricken  out  upon  the  ground  that  the  New  Jersey 
Workmen's  Compensation  Act   (Laws  of  1911,  chap.  95,  as  amd.)   was  an 
exclusive  remedy  in  substitution  for  the  common-law  liability  of  the  master, 
from  which  order  the  plaintiff  had  appealed.    After  citing  the  provisions  of 
the  Workmen's  Compensation  Act,  which  declared  that  every  contract  of 
hiring  made  after  that  act  took  effect  should  be  presumed  to  have  been 
made  with  reference  to  its  provisions,  the  New  Jersey  Court  of  Errors  and 
Appeals  said,  through  Oummebe,  Ch.  J.:     ''It  can  hardly  be  doubted  that 
the  Legislature,  in  providing  for  the  engrafting  of  these  statutory  provisions 
on  contracts  of  hiring,  had  in  mind  contracts  which  were  valid  in  law  or,  at 
least,  contracts  the  making  of  which  was  not  prohibited  by  express  legisla- 
tive enactment;   for  it  would  be  entirely  unreasonable  to  attribute  to  the 
Legislature  the  intention  of  adding  terms  to  a  contract  of  hiring  which  it 
had  already  prohibited  the  parties  thereto  from  making.     Was,  then  the 
contract  in  the  present  case  a  valid  one?    A  mere  reference  to  chapter  64  of 
the  Laws  of  1904   (Pamph.  Laws,  p.  152)   furnishes  a  complete  answer  to 
this  query.    This  act  regulates  the  age,  employment,  safety,  and  work  hoars 
of  persons  employed  in  factories,  workshops,  mills,  and  all  places  where  the 
manufacture  of  goods  of  any  kind  is  carried  on,  and  its  first  section  is  that 
'No  child  under  the  age  of  fourteen  years  shall  be  employed,  allowed  or 
permitted  to  work  in  any  factory,  workshop,  mill  or  place  where  the  manu- 
facture of  goods  of  any  kind  is  carried  on;   any  corporation,  firm,  indi- 
vidual, parent,  or  guardian  of  any  child  who  shall  violate  any  of  the  pro- 
visions of  this  section  shall  be  liable  to  a  penalty  of  $50  for  each  offense.' 
The  basis  of  the  judgment  below  is  that  there  was  a  contract  of  hiring  by 
which  the  plaintiff  became  the  employee  of  the  defendant.    That  there  was 
sush  a  contract,  either  express  or  implied,  dearly  appears  from  the  Isefca  set 
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ont  in  the  plaintiff's  complaint.  That  the  contract  waa  in  violation  of  this 
statute,  and  that  the  making  thereof  was  absolutely  prohibited  thereby,  can- 
not be  questioned;  for  it  will  hardly  do  to  say,  as  is  suggested  by  counsel, 
that  the  employer  and  the  parent  of  the 'minor  can  by  joint  agreement  deprive 
tkm  child  of  the  protection  of  this  statute  by  a  payment  of  $50  as  a  penalty 
for  a  violation  of  its  provisions.  The  purpose  of  the  statute  cannot  be 
thwarted  in  any  such  way.  Its  primary  object  is  the  protection  of  children 
who  are  too  young  to  appreciate  the  dangers  arising  out  of  work  in  places 
such  as  those  described  in  the  act.  And  in  order  to  make  that  protection 
complete  the  Legislature  left  no  loophole  for  the  escape  from  its  provisions 
of  either  the  employc^r  or  the  parent.  It  says  to  the  employer,  'You  shall 
not  employ  any  child  under  the  age  of  fourteen  years  in  your  factory;  you 
shall  not  allow  or  permit  him  to  work  there.'  It  says  to  the  parent  of  such 
a  child,  '  You  shall  not  allow  or  permit  your  boy  or  girl  to  work  in  such  a 
plaoe  imtil  he  or  she  has  reached  the  age  of  fourteen  years.'  Having  declared 
this  absolute  prohibition,  how  can  it  logically  be  said  that  the  Legislature, 
by  a  subsequent  enactment,  recognized  the  right  of  the  factory  owner  and 
the  parent  to  disregard  the  mandate  of  this  statute,  and  make  a  contract 
for  the  employment  of  the  boy  which  might  or  might  not  have  read  into  it 
the  provisions  of  the  Workmen's  Compensation  Act,  as  the  master  and  the 
parent  between  them  should  elect?  It  is  said  that  there  is  nothing  in  the 
complaint  which  shows  that  the  contract  of  hiring  was  made  by  the  parent  on 
behalf  of  the  plaintiff,  and  not  by  the  plaintiff  himself.  It  is  not  necessary 
that  this  should  appear.  Ordinarily  the  parent  is  entitled  to  the  services 
of  the  child,  and  the  wages  earned  by  the  child,  until  he  reaches  his  majority, 
and  w  contracts  for  the  employment  of  the  child  are  presumed  to  be  made 
by  the  parent.  But  in  this  particular  case,  it  is  immaterial  whether  the  con- 
tract was  that  of  the  parent  for  the  child,  or  of  the  child  by  his  own  act; 
for  the  prohibition  of  the  act  of  1904  is  not  only  against  the  making  of  con- 
tracts for  the  employment  of  minors  under  the  age  of  fourteen  in  factories 
where  the  manufacture  of  goods  is  carried  on,  but  against  allowing  or  per- 
mitting him  to  work  in  any  such  factory;  and  so  a  contract  of  hiring  which 
by  its  terms  proposes  to  violate  that  act,  is  equally  invalid  whether  made  by 
the  parent  or  by  the  child.  We  conclude,  therefore,  that  the  common  law 
right  of  action  of  the  plaintiff  arising  out  of  the  facts  set  out  in  his  complaint 
has  not  at  all  been  affected  by  the  provisions  of  the  Workmen's  Compensa- 
tion Act,  and  that,  therefore,  the  judgment  under  review  must  be  reversed." 

The  New  Jersey  act  contains  a  provision  not  found  in  the  New  York 
statute,  by  which  workmen  may  elect  whether  they  will  accept  the  benefits 
of  the  law.  In  the  case  at  bar  there  is  no  evidence  that  the  parent  con- 
sented to  or  was  consulted  about  the  employment,,  because  it  is  alleged  that 
no  working  papers  were  required  by  or  filed  with  the  employer.  In  RohUotio 
▼.  Bmrtholdi  Realty  Co,  (104  Misc.  Rep.  419),  Mr.  Justice  McAvot  at  Special 
Term,  expressing  the  opinion  that  the  common-law  action  survived  in  a  case 
of  unlawful  employment  of  a  child,  felt  constrained  to  decide  contrary  to 
hie  individual  judgment  by  the  decision  in  Ide  v.  Faul  d  Timmins.  If  the 
constitutionality  of  the  Workmen's  Compensation  Law  in  depriving  a  laborer 
of  his  right  to  trial  by  jury  of  his  claim  for  damages  against  an  employer  is 
sustained  because  of  modem  industrial  conditions,  and  upon  the  the  theory 
that  employer  and  employee  are  presumed  to  have  had  the. law  in  mind. 
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''  since  they  voluntarily  engage  in  it  [iw  e,,  the  empIo3rment]  as  co-adventurers, 
with  personal  injury  to  the  employ^  as  a  probable  and  foreseen  result "  {New 
York  Central  R,  R,  Co.  v.  White,  supra,  205)  such  reasoning  does  not  apply 
to  the  unlawful  and  prohibited  employment  upon  a  dangerous  machine  of  a 
child  under  sixteen  years  of  age. 

It  follows  that  the  order  granting  defendant's  motion  for  judgment  upon 
the  pleadings  was  erroneous,  and  that  the  judgmait  entered  in  pursuance 
of  such  order  should  be  reversed. 

The  order  granting  defendant's  motion  for  judgment  upon  the  pleadings 
should  be  reversed,  with  costs  and  disbursements,  and  motion  denied,  with 
ten  dollars  costs.  The  judgment  entered  upon  such  order  dismissing  the  com- 
plaint is  reversed,  with  cost,  and  the  case  is  remitted  to  the  Supreme  Court 
for  trial. 

Mills,  Putnam  and  Jatoox,  JJ.,  concurred;  Thomas,  J.,  concurred  for 
reversal  in  separate  memorandum. 

Thomas,  J.:  I  concur  for  reversal  upon  the  ground  that  upon  the  facts 
presented  the  violation  of  the  statute  was  the  proximate  cause  of  the  injury 
{ Amber g  v.  Kinley,  214  N.  Y.  531),  and  upon  the  trial  the  question  of  proxi- 
mate cause  and  damages  was  for  the  jury.  The  question  of  negligently  guard- 
ing the  machine  is  inconsistent.  The  defendant  could  not  become  a  master, 
and  is  liable  whether  the  machine  was  or  was  not  guarded,  if  it  put  the  girl 
to  work  on  it  in  violation  of  the  statute.  I  concur  with  Mr.  Justice  Kbllt'b 
discussion  and  conclusion  as  to  the  Workmen's  Compensation  Law  and  its 
non-applicability. 

Order  reversed,  with  costs  and  disbursements,  and  motion  denied,  with 
ten  dollars  costs.  Judgment  reversed,  with  costs,  and  case  remitted  to  the 
Supreme  Court  for  trial. 


L.     DISEASE  OS  INPECTION 

Nearly  all  of  the  opinions  in  disease  cases  for  the  period 
covered  by  Bulletin  87  were  found  to  treat  of  points  other  than 
the  connection  of  disease  with  accident.  The  same  is  true  of 
opinions  in  disease  cases  for  the  period  covered  by  this  bulletin. 
The  question  of  evidence,  the  question  of  occurrence  of  accident, 
and  other  questions  more  remote  from  the  subject  of  cause  and 
result,  are  the  theme  of  the  eight  or  ten  opinions.  Accordingly, 
with  four  exceptions,  these  opinions  are  under  other  topics  than 
this,  either  in  Bulletin  95  or  in  this  bulletin. 

1.  ACCIDENTS  DUE  TO  DISEASE 

Insurance  carriers,  relying  upon  Collins  v.  Brooklyn  Union 
Gas  Co.,  have  used  the  argument  that  disease  has  caused  the  acci- 
dent, rather  than  the  accident  disease,  in  numerous  cases, 
especially  in  cases  obscured  by  lack  of  witnesses,  absence  of  notice, 
etc,  but  without  much  success.  The  Commission  has  been  formu- 
lating an  exception  to  the  rule  that  disease  causing  accident  is 
not  compensatable.  This  exception  holds  that  injury  due  to  fall 
under  special  hazard  of  position  is  compensatable,  even  though 
disease,  fainting  or  other  illness  has  caused  the  fall.  Such  falls 
are  subject  to  the  hazard  of  height  or  of  proximity  to  dangerous 
machines.  The  courts  have  not  yet  passed  upon  this  point.  The 
cases  are  presented  under  the  topic  "  Fall  while  under  exposure  to 
nnngual  risk,"  above,  pages  133,  134. 

An  elevator  operator  was  found  at  some  distance  from  his 
elevator  crawling  upon  his  employer's  floor.  The  elevator  was 
at  floor  level  and  in  perfect  condition.  He  had  a  cut  on  his  head 
and  could  not  tell  what  had  happened  to  him.  He  died  in  hos- 
pital. The  hospital  records  stated  that  he  had  boen  suddenly 
seized  with  a  dizzy  spell  and  had  remained  unconscious  for  an 
hour.  He  had  had  a  similar  attack  before.  An  autopsy  found 
that  his  death  had  been  due  to  softening  of  the  brain,  following 
thrombosis  of  a  cerebral  artery.  The  Commission  denied  death 
benefits  to  his  widow:  Oherlander  v.  Noyes  &  Co,,  21  S.  D.  R., 
453,  Xov.  11,  1919. 
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8.   INFECTION 

Interpreting  the  opinions  and  decisions  of  the  Court  of  Appeals 
in  Eorrigcm  v.  Post-Standard  Co.,  and  the  opinion  of  the  Appel- 
late Division  in  Hiers  v.  Hull  Co.  to  mean  that  infection  upon 
the  employer's  premises  suffices  for  compensatableness,  even 
though  the  port  of  entry  for  such  infection  is  a  wound  incurred 
outside  the  premises  and  the  employment,  the  Commission  has 
reopened  certain  anthrax  cases  and  has  made  awards  in  place  of 
its  former  denials  of  award. 

Contraction  of  glanders  through  the  breath  is  not  an  industrial 
accident.  The  Appellate  Division  has  so  held  with  lengthy 
opinion  reversing  an  award:  Richardson  v.  Oreetiberg,  188  App. 
Div.  248,  May  19,  1919. 

These  anthrax  and  glanders  cases  are  presented  under  the  topic 
''  Definition  of  Accident,"  above,  pages  32-45. 
.    Under  the  sub-title  "  Eye,"  below,  page  182,  appear  some  cases 
of   compensation   for   loss   of   eyesight  through   infection  from 
wounds  of  other  parts  of  the  body. 

Other  infection  cases  are  presented  under  the  sub-title  "Blood," 
below,  pages  173-177. 

8.   OPINIONS  AND   DECISIONS 

Presentation  here  of  opinions  and  decisions  for  the  period 
of  this  bulletin  follows  and  continues  the  alphabetical  presenta- 
tion of  Bulletin  87,  pages  208-232.  Classification  is  according 
to  parts  of  the  body  primarily  affected  by  the  accidents. 

a.  Appendix 
A  case  of  goods  slipped  and  struck  a  Red  Cross  laborer  in  the 
stomach,  aggravating  a  previously  existing  appendicitis  and  dis- 
abling him  for  many  months.  The  Commission  awarded  com- 
pensation to  him:  Edwards  v.  American  Red  Cross,  S.  D.  R., 
vol.  19,  p.  489,  Feb.  28,  1919. 

An  employee  slipped  and  injured  his  back.  The  Commission 
found  by  the  records  of  its  medical  department  that  an  "  acute 
perforated  appendix,"  for  which  he  had  been  operated  upon  nine 
months  after  the  slipping,  had  not  been  due  to  the  accident.  It 
voted  to  rescind  an  award  that  had  been  made  to  him,  one  Com- 
missioner dissenting:  Vezza  v.  Peirce  Bros.,  21  S.  D.  R,,  455, 
Nov.  11,  1919. 
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bi  Artexiet 

Inhalation  of  gaB  in  a  cellar  raptured  an  aneurism  of  a  laborer 
and  fitter  and  caused  his  death:  Makoney  v.  Troy  Gas  Co., 
S.  D.  R,  vol.  17,  p.  602,  June  14,  1918;  186  App.  Div.  924, 
Xov.  13,  1918.  A  monument  tilted  and  fell  upon  an  aged  stone- 
setter  crushing  his  1^  and  hastening  his  death  by  arterio-sclerosis : 
Penovi  v.  GraJuvm  Oranite  &  Marble  Works,  Claim  No.  39681, 
Death  Case  No.  65880,  Feb.  15,  1918;  186  App.  Div.  924, 
Xov.  13,  1918.  The  Appellate  Division  affirmed  awards  in  the 
two  cases  unanimously  and  without  opinion.  A  loose  tack, 
piercing  the  foot  of  an  employee,  caused  an  infection  which 
aggravated  endarteritis  obliterans  and  necessitated  amputation  of 
his  leg.  The  Appellate  Division  affirmed  an  award  to  him  unani- 
mously and  without  opinion:  Nybroe  v.  Mills  Estate,  S.  D.  R., 
vol.  18,  p.  637,  Bui.,  vol.  4,  p.  104,  Jan.  15,  1919;  188  App.  Div. 
946,  May  20,  1919.  Hardening  of  the  arteries  figured  in  Oraffe 
V.  AH  Color  PrirUing  Co.,  S.  D.  R,  vol.  20,  p.  441,  July  1,  1919 ; 
Bui.,  vol.  3,  p.  157,  Mar.  14,  1918. 

c.  Bladder 

A  pressman  fell  striking  a  bench,  '*  causing  contusions  of  the 
sacro  iliac  joint  and  the  lower  part  of  the  scrotum,  and  other  in- 
juries, together  with  a  severe  strain,  which  injuries  caused  the  de- 
velopment of  carcinoma  of  the  prostate  and  bladder  and  resulted 
in  his  death."  The  Commission  awarded  death  benefits  to  his 
widow  and  daughters:  Schmitt  v.  Middleditch  Co.,  S.  D.  R., 
vol.  15,  p.  624,  Mar.  1,  1918. 

d.  Blood 

Poisoning  of  the  blood  by  infection  arising  out  of  and  in  course 
of  the  employment  is  compensatable  though  the  port  of  infection 
be  a  wound  incurred  outside  of  hours  and  after  employment: 
norrigan  v.  Post-Siandard  Co.,  Death  Case  No.  3-178,  Jan.  17, 
1918;  184  App.  Div.  921,  May  21,  1918;  224  N.  Y.  Rep.  620, 
Oct.  22,  1918.    History  of  this  case  is  given  above,  pages  31,  32. 

A  coremaker  died  of  infection.  His  widow  and  daughters 
testified  that  he  had  cut  a  wart  with  a  pair  of  shears.  The  Com- 
mission foimd  proof  of  industrial  accident  insufficient  and  denied 
^th  benefits.  The  Appellate  Division  affirmed  the  denial 
luianimously    and   without   opinion:      Widdowfield   v.    Buffalo 
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Foundry  &  Machine  Co.,  Death  Case  No.  16677,  June  14,  1917; 
185  App.  Div.  901,  July  2,  1918. 

A  mason's  hammer  slipped  and  wounded  the  back  of  his  hand. 
Infectious  matter  absorbed  into  the  blood  from  the  hand  destroyed 
his  right  eye.  The  Commission  awarded  him  compensation  but, 
after  about  $400  had  been  paid  to  him,  reopened  this  case  and 
rescinded  its  award,  basing  its  action  upon  an  opinion  of  Com- 
missioner Lyon  (S.  D.  R.,  vol.  17,  p.  616).  Upon  appeal  by  the 
mason,  the  Appellate  Division  reversed  the  Commission's  order 
and  reinstated  his  award  because  the  Commission  had  followed 
ex  parte  opinions  of  experts  that  were  not  in  harmony  with  the 
facts.     The  court's  opinion  is  as  follows: 

FiscHEB  V.  Genesee  CSoNSTRUonoN  Co.,  187  App.  Div.  850,  May  7,  1919. 

John  M.  Kellogg,  P.  J.:  An  award  was  duly  made  October  8-11,  1917, 
and,  upon  a  motion  to  reopen,  was  duly  affirmed  January  14,  1918,  and 
several  payments  were  made  thereon.  It  was  well  sustained  by  the  reports 
of  the  employer,  the  employee,  and  Dr.  Schuhart,  who  treated  the  arm,  and 
by  the  testimony  of  Dr.  Snell,  the  oculist  who  treated  the  eye,  and  the  testi- 
mony of  'Dr.  Lewy  and  Dr.  Gelser  for  the  State  Fund.  The  claimant  was 
present,  without  counsel,  but  was  not  called  as  a  witness.  An  adjournment 
was  had  for  a  week  to  enable  the  fund  to  have  the  claimant  examined  by 
a  physician,  but  upon  the  adjourned  day  counsel  for  the  fund  stated  that 
*'  the  general  opinion  seems  to  be  that  the  loss  of  his  eye  is  due  to  his  acci- 
dent," and  the  record  shows  that  no  further  testimony  was  introduced, 
"largely  due  to  the  fact  that  the  representatives  of  the  State  Fund,  the  phy- 
sician who  examined  him  and  those  familiar  with  the  case  were  of  the  opinion 
that  the  claimant  had  sustained  a  systemic  septicaemia  as  the  result  of  the 
injury  to  the  hand  and  that  caused  the  iritis,  and  subsequent  loss  of  use 
of  the  right  eye." 

July  24,  1918,  by  the  order  under  review,  the  Ck)mmission  annulled  the 
award  and  dismissed  the  claim.  Its  decision  is  based  upon  the  written 
opinions  of  two  physicians.  One  of  the  opinions  was  written  after  the  hear- 
ing was  closed,  and  neither  opinion  seems  to  have  been  made  a  part  of 
the  record  at  any  hearing,  and  the  claimant  apparently  had  no  knowledge 
of  them  and  no  chance  to  cross-examine  or  to  be  heard  with  reference  to  them. 
This  practice  did  not  give  him  the  fair  hearing  contemplated  by  the  statute 
and  the  order  should,  therefore,  be  reversed.  {Holmes  v.  Communipaw  Steel 
Co.,  186  App.  Div.  645.) 

The  award  was  final  and  conclusive  against  the  State  Fund,  no  appeal  hav- 
ing been  taken.  (Workmen's  Compensation  Law,  §  23.)  Nevertheless,  the 
Commission  had  continuing  jurisdiction  over  the  case,  with  power  to  change 
its  determination  as  justice  may  require.  (§  74.)  The  presumption  raised 
by  section  21,  and  the  provisions  of  section  23  and  of  section  20  (as  amd. 
by  Laws  of  1917,  chap.  705)  prevent  an  interference  with  the  award  on  the 
facts,  unless  there  is  substantial  evidence  of  a  mistake  which,  in  the  interest 
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of  justice,  compelled  such  action.    Sections  22  and  74  must  be  given  a  broad 
and  liberal  interpretation,  and,  as  circumstances  arise,  must  be  held  to  cover 
cases  which  we  cannot  in  advance  anticipate.    They  are  intended  to  remedy 
an  apparent  injustice.    The  State  Fund  so  far  assented  to  this  award  that 
it  would  not  be  permitted  a  review  upon  appeal.     (Cunningham  v.  Butfalo 
Copper  d  Bnus  RoUing  MillSy  171  App.  Div.  955,  956.)     Neither,  upon  its 
application,  should  the  Commission  annul  the  award  except  upon  new  evi- 
dence dearly  showing  its  injustice  and  that  the  counsel  for  the  Commission 
was  deceived,  overreached  or  acted  upon  a  clear  mistake  of  fact.     The  mere 
fact  that  cumulative  evidence  has  been  found  which  might  bear  negatively 
upon  a  question  of  fact  already  amply  proved  and  understandingly  conceded, 
is  not  in  itself  a  basis  for  annulling  the  award.    Public  policy  requires  that 
there  should  be  a  reasonable  end  to  litigation,  and  that  issues  once  fairly 
tried  and  stipulated,  with  full  knowledge  of  the  facts,  should  not  be  dis- 
turbed except  for  some  compelling  reason  in  order  to  prevent  a  miscarriage 
of  justice  or  a  manifest  wrong.     The  power  to  change  an  award  is  not  an 
arbitrary  one,  but  a  judicial  discretion,  to  be  exercised  only  in  the  interest 
of  justice.     The  award  was  a  property  right,  which  cannot  be  destroyed 
unless  it  definitely  appears  that,  as  a  matter  of  justice,  it  should  not  stand. 
We  may   profitably  consider  whether   there  is  any  substantial  evidence 
against  the  award  and  whether  justice  requires  its  annulment.    The  decision 
under  review  is  so  out  of  harmony  with  the  uniform  decisions  of  the  Com- 
mission in  like  cases  against  other  insurance  carriers  that  it  evidently  rests 
upon  a  mistake  of  law  or  fact.     (See  Caine  v.  Chreenhut  d  Co.,  13  State  Dept. 
Rep.  515;  181  App.  Div.  907;  Ahelson  v.  Steintoay  d  Sons,  188  id.  942.)    The 
liability  of  the  State  Fund  is  in  all  respects  the  same  as  that  of  any  other 
insurance  carrier,  and  is  established  by  like  proof.     That  rule  is  so  well 
understood  that  we  conclude  that  the  Commission  relied  too  much  upon  the 
statements  and  conclusions  found  in  the  expert  opinions.    It  is  evident  that 
the  physicians  were  misinformed  as  to  the  facts,  or  did  not  fully  appreciate 
them.    The  opinions,  if  they  had  been  properly  received  in  evidence,  would 
form  no  substantial  basis  for  annulling  the  award.    Neither  physician  had 
examined  the  claimant.     In  fact  one  physician,  called  by  the  fund  at  the 
hearing,  had  examined  him,  and  gave  evidence  favorable  to  him.     Another 
examined  the  claimant  at  the  request  of  the  fund,  and  it  was  stated  at  the 
hearing  that  he  concluded  that  the  loss  of  the  eye  resulted  from  the  injury 
to  the  hand.    The  opinions  upon  which  the  decision  under  review  was  made 
are  not  based  upon  the  facts  of  the  case.    Each  opinion,  in  substance,  assumed 
that  the  claimant  was  not  sick  and  that  the  trouble  with  the  eye  developed 
in  the  case  of  a  well  man.    The  evidence  shows  that,  immediately  after  the 
accident,  the  hand  and  arm  to  the  armpit  became  very  much  swollen,  inflamed, 
red  and  tender,  and  that  while  the  swelling  was  at  its  worst,  the  deposit  of 
infectious   matter,    concededly   from   within,   lodged   at   the   eye,   and   that 
claimant  lost  thirty  pounds  in  weight  in  about  three  months,  was  unable  to 
work,  was  not  feeling  well  at  all,  was  complaining  of  his  hand  and  of  rheu- 
matic pains;  that  he  had  attempted  to  do  two  or  three  things  and  could  not 
do  them  and,  about  seven  months  after  the  accident,  was  still  disabled  from 
headaches  and  dizzy  spells,  together  with  poor  vision.    The  claimant  was  not 
Bwom  and  was  without  counsel.     The  Commission  made  such  inquiry  as  to 
it  leemed  beat,  and  it  did  not  inquire  of  him  as  to  the  symptoms  or  the 
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extent  or  nature  of  his  illness.  Apparently  the  phyBicianB  who  wrote  the 
opinions  desired  no  further  informati(xi  upon  thoee  subjeett.  One  of  the 
opinions  rests  upon  the  statement  that  the  claimant  had  abeoesi  of  teeth 
and  that  the  attending  physician  had  sworn  that  the  claimant  was  entirely 
well  at  the  time  he  first  treated  the  eye.  The  physician  swore  to  the  con* 
trary,  and  there  is  no  statement  outside  of  the  opinon  of  any  "abeceas  of 
teeth."  The  other  opinion  also  was  based  upon  the  apparent  assumption 
that  the  trouble  at  the  eye  developed  in  a  well  man,  and  the  improbability  of 
such  an  occurrence.  It  assumes  that  there  was  a  diseased  tooth.  Both 
opinions  practically  assume  that  there  was  no  infectious  pus,  arising  from 
the  injured  hand,  absorbed  into  the  blood,  entirely  overlooking  the  facts  that 
the  employer  concedes  that  pus  was  forming  in  the  hand  and  arm;  that  there 
was  no  puncture  of  the  skin  for  its  escape,  and  that  the  "  bad  tooth  "  apc^en 
of  by  the  doctor  who  examined  the  claimant  had  been  extracted  at  an  early 
time  and  that  the  source  oil  infection  evidently  remained  for  a  long  time 
thereafter,  and  that  none  of  the  physicians  who  examined  the  claimant  con- 
nected  the  bad  tooth  with  the  loss  of  the  eye.  The  doctors  indio  saw  the 
claimant  had  no  doubt  that  infectious  matter  from  the  bruised  hand  was 
absorbed  into  the  blood  and  caused  the  loss  of  the  eye.  The  phyaidanfl  called 
by  the  fund  on  the  hearing  confirmed  that  theory.  The  em  parte  opinions 
referred  to  doubt  the  existence  of  septicaemia  because  the  claimant  was  not 
sick  enough  to  indicate  its  existence  and  because  the  attending  physician, 
who  was  dead  at  the  time  of  the  inquiry,  in  filling  out  the  blank  form  pre- 
pared by  the  Commission,  did  not  give  the  symptoms  from  which  he  deter- 
mined that  there  was  septicaemia,  but  made  the  general  statement  that  there 
was  septicaemia  from  which  the  loss  of  the  eye  resulted.  Neither  opinion 
attempts  to  account  for  or  to  explain  the  known  symptoms.  The  opinions 
are  not  in  harmony  with  the  decisions  of  the  Commission  and  of  this  court. 
The  assumed  facts  were  not  the  facts  of  this  case,  and,  ther^ore,  the 
opinions  were  not  a  sufficient  basis  for  a  determinaticxi  that  the  interests  of 
justice  required  the  award  to  be  vacated  and  the  claim  dismissed.  If,  in  any 
event,  the  award  was  not  to  stand,  justice  required  a  rehearing. 

The  decision  under  review  is  arbitrary,  and  is  not  fairly  within  the  spirit 
of  section  22  and  74  of  the  Workmen's  Compensation  Law.  The  order  should 
be  reversed  and  the  award  reinstated,  without  prejudice  to  a  regular  pro- 
ceeding for  a  rehearing  if  desired.  All  concurred.  Order  reversed  and  the 
award  reinstated,  without  prejudice  to  a  regular  proceeding  for  a  rehearing 
if  desired. 

In  a  case  similar  to  the  Fischer  case  a  cabinet  maker  lost  an 
eye  by  infection  from  a  wounded  knee  upon  which  a  key  board 
had  fallen.  The  Commission  awarded  compensation  to  him. 
The  Appellate  Division  affirmed  the  award  unanimously  and  with- 
out opinion:  Abelson  v.  Steinway  &  Sons,  Case  No.  42922, 
Nov.  1,  1918;  188  App.  Div.  942,  May  7,  1919. 

A  woman  operator  of  a  nailing  machine  drove  a  nail  through 
her  finger.     Ensuing  infection  caused  her  death.     The  insurance 
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carrier  alleged  that  death  was  due  not  to  infection  but  to  typhoid 
fever.  The  Commission  made  award  of  death  benefits  to  her 
mother  which  the  Appellate  Division  reversed  upon  ground  of 
non-dependenoy :  Frey  v.  McLoughlm  Bros.,  8.  D.  B.,  vol.  17, 
p.  591,  Bui.,  vol  3,  p.  215,  June  11,  1918;  187  App.  Div.  824, 
May  7,  1919. 

A  loose  tack,  piercing  the  foot  of  an  employee,  caused  an  infec- 
tion which  aggravated  endarteritis  obliterans  and  necessitated 
amputation  of  his  1^.  Conflicting  accounts  ascribed  the  infection 
to  a  needle  or  to  a  com  rather  than  to  a  tack.  The  Appellate  Divi- 
sion affirmed  an  award  to  him  unanimously  and  without  opinion : 
Nybroe  v.  Mills  Estate,  S.  D.  R,  vol.  18,  p.  637,  Bui.,  voL  4, 
p.  104,  Jam.  16,  1919;  188  App.  Div.  946,  May  20, 1919. 

Delirium  due  to  blood  poisoning  connected  with  a  fractured 
humerus  caused  an  injured  employee's  death  by  an  unwitnessed 
fall  from  the  window  of  his  home;  the  Appellate  Division  affirmed 
an  award  to  his  widow  unanimously  and  without  opinion: 
Hoyden  v.  MacLaren  Co.,  S.  D.  R.,  vol.  20,  p.  386,  BuL,  vol.  4, 
p.  164,  Apr.  30,  1919 ;  189  App.  Div.  883,  Sept.  18,  1919. 

An  aged  colored  employee  injured  his  shin  on  the  side  of  a 
truck;  blood  poisoning  ensued,  causing  his  death;  the  Commis- 
sion awarded  death  benefits  to  his  widow:  Watson  v.  Starke 
Estate,  S.  D.  K,  vol.  20,  p.  395,  Bui.,  vol.  4,  p.  164,  Apr,  30, 

1919. 

e.  Body  in  General 

Aged  employees  incurring  injury  oft^a  fail  to  rally.  Their 
injuries  put  an  end  to  their  working  days  or  hasten  death  from 
senile  infirmily.  The  Marland,  Nolan,  Balmer,  Combes,  Wat- 
son and  Jackson  cases,  noticed  under  this  main  title  ^'Disease," 
illustrate  accidents  to  aged  employees. 

f  .  Bones 

A  superintendent  of  a  paper  mill,  according  to  the  Comanis- 
sion's  findings,  was  struck  by  a  falling  casting  and  strained  him- 
self in  attempting  to  avoid  the  blow.  Sarcoma  of  the  ribs  and 
pleura  ensued,  causing  his  death.  The  Appellate  Division 
aflSrmed  an  award  to- his  dependents  but  the  Court  of  Appeals 
reversed  its  order  and  remitted  the  claim  upon  ground  of 
hearsay:     Belcher    v.    Carthage    Machine    Co.,    Death    Case 
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No.  3757,  Oct.  4,  1917;  184  App.  Div.  922,  May  17,  1918;  224 
N.  Y.  326,  Oct  29,  1918. 

A  young  girl,  operator  of  a  pxincfh  press  in  a  tin  can  factory,  de- 
veloped disease  of  the  bone  tissue  of  her  arm.  She  claimed  that 
the  arm  had  been  struck  by  a  swinging  bar.  The  evidence  indi- 
cated that  the  disease  was  not  due  either  to  a  blow  from  the  bar 
or  to  any  other  trauma.  The  Commission,  upon  opinion  of  Com- 
missioner Lyon,  denied  compensation  to  her:  Farrell  v. 
Americcm  Can  Co.,  S.  D.  R.,  vol.  16,  p.  444,  BuL,  vol.  3,  p.  178, 
Apr.  23,  1918. 

In  the  course  of  his  employment  an  employee  stumbled  and 
fell,  breaking  his  leg;  the  surgeon  discovered  cancer  of  the  bone 
at  the  site  of  the  fracture;  following  amputation,  the  Commission 
made  award  for  loss  of  the  1^ ;  the  Appellate  Division  heard  the 
case;  appellants  declared  that  the  cancer,  not  the  accident,  had 
necessitated  the  amputation,  that  the  accident  had  saved  the 
employee's  life  and  that,  at  most,  the  award  should  have  been  for 
three  months,  the  period  ordinarily  required  for  a  broken  femur 
to  heal;  the  Attomey-CJeneral  argued  that  the  disease  had  been 
aggravated  by  the  breaking  of  the  bone.  The  court,  one  justice 
dissenting,  reversed  the  award  and  remitted  the  proceeding  to 
the  Commission.  It  sustained  the  argument  of  the  appellants 
with  opinion  as  follows: 

Brady  v.  Holbrook,  Cabot  &  Lodge  Corp.,  189  App.  Div.  405,  Nov.  12,  191^. 

Woodward,  J.:  The  State  Industrial  CommiBsion  has  found  as  facts  that 
on  the  28th  of  January,  1919,  the  claimant  was  employed  by  the  defendant 
company  in  the  construction  of  a  subway  in  New  York  city,  and  that  while 
walking  along  a  track  outside  of  the  subway,  where  he  had  a  right  to  be  in 
the  course  of  his  employment,  the  passageway  was  "suddenly  plunged  into 
darkness  and  as  the  claimant  was  feeling  his  way,  he  stumbled  and  fell 
down  to  the  bottom  of  a  concrete  floor  decline,  and  that  as  a  result  of  said 
accident  the  claimant  sustained  a  fracture  of  the  right  femur,  which  necessi- 
tated the  amputation  of  his  right  leg  at  about  the  middle  of  the  thigh." 

There  is  no  evidence  in  the  record  of  this  passageway  having  been  pre- 
viously lighted  and  ''  suddenly  plunged  into  darkness  "  nor  that  the  claimant 
"  stumbled  and  fell  down  to  the  bottom  of  a  concrete  floor  decline,"  nor  yet 
that  the  ''fracture  of  the  right  femur"  wag  such  as  to  "necessitate  the 
amputation  of  his  right  leg."  Aside  from  this,  the  finding  seems  to  be  sus- 
tained by  some  evidence. 

The  claimant  testified:  "I  was  walking  along  in  perfect  darkness  where 
it  had  been  light  a  short  time  before,  and  when  I  came  to  this  incline  I  stepped 
into  space  and  fell  down  the  incline."    This  incline  was  shown  to  be  at  an 
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togle  of  about  thirty  degrees  and  to  be  about  nine  or  ten  feet  in  length. 
What  occurred  was  that  the  claimant,  walking  along  this  dark  passageway, 
miscalculated  his  distance,  stepped  forward  and  upon  the  upper  end  of  the 
incline,  and  fell  forward  because  of  the  comparatively  abrupt  decline.  But 
whatever  may  have  been  the  details  of  the  fall,  there  is  no  question  that  the 
claimant  fell,  and  there  is  no  doubt  that  the  right  femur  was  broken  at  the 
extreme  lower  end,  but  the  conclusion  that  this  comparatively  simple  fracture 
**  necessitated  the  amputation  of  his  right  leg  at  about  the  middle  of  the 
thigh,"  some  inches  above  the  fracture,  is  not  sustained  by  the  evidence,  and 
this  is  the  material  question  in  the  case. 

The  evidence  is  wholly  undisputed  that  the  claimant  had  a  "pathological 
fracture."  This  is  his  own  admission.  Lipon  his  being  taken  to  the  Roose- 
velt Hospital  it  was  found  that  he  had  an  osteosarcoma,  popularly  known 
as  cancer  of  the  bone,  at  the  point  of  the  fracture,  and  there  is  no  dispute  in 
the  evidence  that  the  amputation  was  made,  not  because  of  the  fracture,  but 
because  of  the  disease.  Dr.  Gillespie  testified,  and  there  was  no  contra- 
diction, that  there  was  no  visible  injury  to  the  outside  of  the  1^  that  he 
coold  find,  and  that  "  the  leg  was  amputated  because  the  growth  was 
malignant; "  that  if  the  accident  had  occurred,  as  described,  and  there 
had  been  no  sarcoma  at  that  point,  no  amputation  would  have  been  neces- 
sary. The  diagnosis  was  made  immediately  after  the  accident,  and  the 
operation  took  place  within  eight  days  of  the  diagnosis,  and  the  undisputed 
evidence  ia  to  the  effect  that  the  operation  was  for  the  purpose  of  curing 
the  diseased  condition  of  the  leg,  not  because  of  the  fracture.  Indeed,  the 
fair  inference  from  the  evidence  is  that  the  fracture  was  the  result  of  the 
disease  rather  than  of  the  accident,  though  it  was  inferentially  admitted  that 
the  false  step  hastened  the  break.  But  the  loss  of  the  leg  was  clearly  due 
to  the  diseased  condition;  that  disease  was  the  only  justification  for  the 
amputation,  and  the  disease  concededly  existed  before  the  accident,  and  was, 
doubtless,  the  underlying  cause  of  the  fracture,  for  it  is  hardly  conceivable 
that  such  a  fall  as  the  claimant  describes  could  have  resulted  in  a  breaking 
of  a  thigh  bone  at  its  lower  extremity.  It  is  not  shown  that  the  claimant 
was  bruised  in  any  way;  he  apparently?  fell  forward  down  an  incline  of  about 
thirty  degrees  and  rolled  to  the  bottom,  with  no  other  injury  than  the  break- 
ing of  the  diseased  bone,  and  to  charge  this  disease  to  the  industry,  simply 
because  it  became  manifest  by  reason  of  this  inconsequential  fall,  is  an 
abase  of  the  purpose  of  the  Workmen's  Compensation  Law  which  sought  to 
insore  against  the  inherent  risks  of  certain  classes  of  industry.  The  very 
recent  discuaeion  in  Richardson  v.  Oreenberg  (188  App.  Div.  248)  makes  it 
unnecessary  to  go  into  the  question  of  the  distinction  between  an  accident  and 
disease,  and  it  seems  to  us  that  while  the  Commission  might  have  made  an 
award  for  the  accident,  it  was  not  justified  in  going  to  the  extent  of  charg- 
ing the  employer  with  the  loss  of  a  leg,  when  all  of  the  evidence  shows  that 
the  amputation  was  made  necessary  not  by  the  accident  but  by  the  disease, 
without  which  the  accident,  in  all  probability,  would  have  resulted  in  nothing 
more  serious  than  a  wrenching  of  the  body. 

The  award  should  be  reversed  and  proceedings  remitted  to  the  Industrial 
Commission  for  disposition  in  accordance  with  this  opinion.  All  concurred, 
expect  (Ltoh,  J.,  dissenting.  Award  reversed  and  matter  remitted  to  the 
State  Industrial  Commission  for  disposition  in  accordance  with  the  opinion. 
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An  employee  died  from  Pott's  disease^  caries  of  the  spinal 
vertebraa  He  had  met  with  three  separate  accidents  in  the 
course  of  his  work.  The  Commission,  one  Commissioner  dissent- 
ing  with  opinion,  found  that  the  accidents  had  accentuated  pre- 
existing disease:  LiUz  v.  Huffman  £  Co.j  S.  D.  R,  vol.  21, 
p.  380,  BuL,  vol.  5,  p.  24,  Oct.  29,  1919. 

£.  Brain 

Collision  of  a  street  railway  car  with  an  auto  truck  caused  the 
motorman  to  strike  his  head  upon  an  iron  stanchion.  Injury 
resulted  in  mental  irresponsibility.  Upon  appeal  from  an  award 
to  him  the  employer  argued  that  his  mental  trouble  was  due  to 
syphilis.  The  Appellate  Division  affirmed  his  award  unani- 
mously  and  without  opinion:  :  Oregson  v.  Union  By.  Co.,  Case 
No..  60282,  Dec.  10,  1917;  184:  App.  Div.  919,  May  8,  1918. 

A  painter  stinick  his  head  upon  the  fresco  work  of  a  ceiling. 
Within  a  few  days  he  was  afflicted  with  nose-bleed,  dizziness  and 
didlness  of  vision.  The  injury  developed  into  paralysis.  The 
insurance  carrier  protested  that  the  case  was  one  of  lead  poison- 
ing. The  Appellate  Division  affirmed  an  award  to  him  unani- 
mously and  without  opinion:  Levin  v.  Somer  &  Nestle,  Case 
No.  64885,  Sept.  20,  1918;  187  App.  Div.  915,  Jan.  15,  1919. 

Fall  from  a  height  in  a  steel  plant  disabled  a  housesmith. 
Six  weeks  after  the  accident  he  developed  signs  of  mental  dis- 
order. He  died  five  months  after  the  accident.  Upon  appeal 
from  awards  to  him  and  to  his  widow,  the  employer  argued,  as 
in  the  Gregson  case,  above,  that  his  mental  trouble  was  due  to 
syphilis.  The  Appellate  Division  unaimously  affirmed  the  award 
with  majority  and  concurring  opinions,  as  follows: 

Holmes  v.  Communifaw  Steel  Co.,  186  App.  Div.  645,  March  5,  1D19. 

Lyon,  J.:  Two  questions  are  presented  by  thia  appeal,  whether  the  death 
resulted  from  the  injury,  and  whether  the  Workmen's  Compensation  Law  of 
New  York  State  is  applicable. 

The  deceased  was  a  housesmith.  His  employer  was  the  Communipaw  Steel 
Company.  It  had  an  office  in  New  York  city  and  a  plant  in  Brooklyn,  N.  Y, 
The  deceased  resided  in  New  York,  was  hired  in  New  York,  and  was  paid 
in  New  York.  The  accident  occurred  while  he  was  working  for  his  employer 
at  the  plant  of  the  American  Smelting  and  Refining  Company  at  Maurer, 
N.  J.,  July  11,  1917.  It  does  not  appear  that  he  was  hired  to  work  exclu- 
sively in  the  State  of  New  Jersey,  and  the  inference  may  be  drawn  that  he 
waa  hired  to  work  wherever  his  employer  sent  him.    He  was  struck  on  the 
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head  by  a  piece  of  iron.  He  retumed  to  work  a  day  or  two  after  the  injury 
and  worked  until  August  24^  1917.  During  that  time  he  was  depressed, 
morose,  would  not  talk,  nor  eat,  cried  at  times,  and  complained  of  pains  in 
the  head.  He  was  taken  to  Belleyue  Hospital  and  was  committed  to  Central 
lalip  State  Hospital.  The  commission  found  that  ''At  the  time  of  said  acci- 
dent, he  waa  apparently  suffering  from  a  constitutional  disease  of  a  specific 
character  and  the  injuries  sustained  on  July  11,  1917,  produced  general 
paralysis,  which  caused  his  death  on  December  25,  1917." 

Upon  the  trial  there  was  much  conflicting  medical  testimony  given  as  to 
the  cause  of  the  death.  It  resolved  itself  mainly  into  the  question  whether 
the  pathologists'  findings  were  more  conclusive  and  competent  that  an  opinion 
based  on  clinical  diagnosis.  The  presumption  is  that  the  claim  is  within  the 
provisions  of  the  statute.  The  conclusion  reached  was  that  the  precipitating 
cause  was  an  injury  from  the  blow  which  hastened  death.  The  finding  was 
sustained  by  the  evidence,  and  is  conclusive  upon  us.  {McCcthiU  v.  N,  F. 
Transportation  Co.,  201  X.  T.  221;  Matter  of  Banks  v.  Adams  Express  Co., 
221  id.  606;  Matter  of  Van  Keuren  V.  Divine  d  Sons,  222  id.  648.)  The  case 
of  Matter  of  Post  v.  Burger  d  Gohlke  (216  N.  Y.  544)  is  decisive  of  the  ques- 
tion of  applicability  of  the  New  York  statute.  In  that  case  the  employer 
had  an  office  and  plant  in  this  State;  the  claimanti  was  a  resident  of  the 
State,  employed  in  the  State,  and  sent  by  his  employer  to  perform  sheet 
metal  work  in  the  State  of  New  Jersey. 

The  award  should  be  affirmed.    All  concurred. 

John  M.  KelijOgg,  P.  J.  (concurring) :  The  award  seems  to  be  based 
upon  answers  given  by  experts  to  hypothetical  questions  after  the  case  was 
adjourned  and  upon  opinions  given  by  the  chief  medical  examiner  outside  of 
the  hearing.  The  hypothetical  question  embraced  certain  material  matters 
not  covered  by  the  statements  of  the  experts  at  the  trial.  Such  practice  is 
irregular  and  denied  to  the  employer  the  hearing  contemplated  by  the  law. 
We  would,  therefore,  favor  a  reversal  of  the  award  except  for  the  following 
reason:  Upon  the  last  rehearing  the  Oonmiission  stated  the  facts  referred 
to  and  filed  the  answers  of  the  experts  as  a  part  of  their  proceeding;  this 
method  of  procedure  was  not  objected  to  by  the  appellants;  they  did  not 
ask  that  the  chief  medical  examiner  or  the  experts  be  produced  for  exam- 
ination. We  conclude,  therefore,  that  the  question  was  waived  and  there- 
after furnished  no  ground  for  reversal.     The  award  should  be  affirmed. 

Award  unanimously  affirmed. 

A  candymaker  sustained  a  hernia  while  moving  sugar  barrels. 
Fourteen  months  after  the  accident  an  operation  caused  a  pre- 
senile mental  deterioration.  He  became  almost  imbecile.  The 
Commission  awarded  compensation  to  him:  DeecJce  v.  Euylei/s 
Corp.,  S.  D.  R,  vol.  15,  p.  671,  Bui.,  vol.  3,  p.  169,  Apr.  2,  1918. 

An  employee  "  received  a  cut  over  the  left  eyebrow  and  a  bump 
on  the  back  of  his  head."  The  blow  caused  loss  of  a  day  and  a 
half  s  time.  Ten  weeks  after  this  accident  he  became  violently 
iosana     The  Commission,  upon  opinion  that  the  presumptions 
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of  §  21  had  been  overcome  by  the  history  of  insanity  in  his  family 
and  by  his  own  queemess  previous  to  the  accident,  denied  an 
award  to  him:  Zimmer  v.  Pfaudler  Co.,  6.  D.  K,,  vol.  16,  p.  419, 
BuL,  voL  3,  p.  169,  Apr.  2,  1918. 

In  an  altercation  with  an  intruding  stranger  or  in  a  fall  shortly 
thereafter  an  employee  received  injuries  which  rendered  him 
almost  imbecile.  The  Commission  awarded  compensation  to 
him ;  the  Appellate  Division  affirmed  the  award  unanimously  and 
without  opinion :  Lorchitsky  v.  Gotham  Folding  Box  Co.,  S.  D. 
R,  vol.  18,  p.  616,  BuL,  vol.  4,  p.  89,  Dec.  23,  1918;  —  App. 
Div.  — ,  Dec  29,  1919. 

A  workman  received  an  injury  that  necessitated  removal  of 
his  eyeball.  About  ten  weeks  later  he  became  an  inmate  of  an 
insane  asylum  because  of  paresis.  He  died  two  weeks  after 
admission.  In  an  opinion  upon  which  the  Commission  awarded 
death  benefits  to  his  wife  and  child.  Commissioner  Sayer  said: 
"  While  paresis  is  always  probably  syphilitic  in  origin,  it  is  quite 
clear  to  my  mind  that  the  injury  was  an  important  factor  in 
lighting  up  the  pi^paretic  condition  and  contributing  largely  to 
the  very  rapid  deterioration  of  patient":  Christensen  v.  Hess 
Co.,  Bui.,  vol.  4,  p.  119. 

h.  Eye 

Blood  poisoning  from  wounds  upon  the  hand  and  the  knee 
have  been  held  to  have  caused  blindness,  with  awards  accordingly 
for  loss  of  eyes,  in  Fischer  v.  Genesee  Construction  Co.  and  Abel- 
son  V.  Steinway  &  Sons.  These  cases,  with  text  of  opinion  in 
the  Fischer  case,  are  presented  above,  pages  174,  176. 

L  Genital  Organs 

The  opinion  and  decision  in  Borgsted  v.  SchuLtz  Bread  Co., 
with  the  limit  that  they  impose  upon  compensation  for  accident 
hastening  syphilis,  have  been  presented  in  Bulletin  87,  pages  220— 
223.  Upon  reconsidering  this  case  in  view  of  the  court's  decision 
the  Commission  rescinded  its  lifetime  award  to  Borgsted  for  his 
blindness  and  on  January  14,  1918,  awarded  him  $725.02  for 
66%  weeks  temporary  total  disability  due  to  his  lameness,  the 
lameness  as  the  court  suggested  having  probably  been  prolonged 
by  the  syphilitic  condition.     Since  the  Borgsted  decision,  carriers 
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have  been  alert  to  allege  syphilis,  as  in  the  cases  of  Holmes  and 
Gr^son,  above,  page  180.  In  denying  compensation  for  want 
of  notice  in  Lwniz  v.  Treyz  &  Co.,  S.  D.  R,  vol.  16,  p.  479, 
Bid.,  voL  3,  p.  200,  May  10,  1918,  a  syphilitic  case,  the  Commisr 
sion  interpreted  the  Borgsted  opinion  to  mean  that  it  must  deter- 
mine the  extent  to  which  disability  has  been  due  to  accident  and 
the  extent  to  which  it  has  been  due  to  syphilis  and  declared  such 
determination  well  nigh  impossible.  In  granting  compensation 
in  a  later  fifyphilis  case  for  loss  of  an  eye  following  upon  strain 
of  heavy  lifting,  the  Commission  acted  upon  an  opinion  of  Com- 
missioner Lyon  in  which  he  said : 

Basth  v.  Butterwobth,  S.  D.  R,  vol.  17,  p.  639,  Bui.,  vol.  4,  p.  26,  Sept.  25, 

191S,  ff>  pari. 

It  is  quite  probable  that  the  diseased  condition  of  the  claimant,  indicated 
by  the  Wasserman  test,  rendered  him  much  more  liable  to  blindness  than  an 
ordinary  healthy  man  would  be,  but  with  the  evidence  that  a  heavy  door 
came  upon  him  causing  a  strain  resulting  in  an  immediate  disability,  I  do 
not  see  how  the  Conmiission,  imder  its  former  rulings  and  the  rulings  of  the 
appellate  court,  can  escape  a  decision  that  a  previously  diseased  condition 
▼as  at  least  accelerated  and  hastened  to  a  serious  conclusion  by  the  accident. 

The  case  of  Borgsted  v.  Schultz  Bread  Company  is  relied  upon  by  the 
insurance  carrier,  but  I  think  the  present  case  is  clearly  distinguishable  from 
that.  In  the  Borgsted  case  the  loss  of  vision  was  not  immediate,  but  gradual, 
and  was  traced  by  the  Conunission  to  an  impairment  of  vitality,  owing  to 
the  breaking  of  the  tibia  of  the  claimant's  leg.  In  the  present  case,  however, 
we  have  the  falling  of  a  door  of  great  weight  foUowed  by  an  immediate  com- 
plaint of  loss  of  vision  and  later  by  a  complete  loss  of  vision  in  a  man,  who, 
previoQB  to  the  date  of  the  accident,  had  vision  which  was  for  practical  pur- 
poses normal,  so  far  as  the  evidence  discloses. 

j.  Heart 

The  Conmiission  denied  benefits  for  death  of  an  employee  from 
myocarditis,  following  pneumonia,  following  operation  for  hernia, 
the  hernia  having  been  alleged  to  have  been  due  to  handling 
barrels:  Fischer  v.  Stevenson  Brewing  Co.,  S.  D.  R.,  vol.  10, 
p.  633,  Bui,,  vol.  2,  p.  31,  Oct.  25,  1916. 

An  aged  stableman,  suffering  from  acute  dilatation  of  the  heart, 
slipped  on  the  ice  and  injured  hia  hand.  Ensuing  infection  made 
the  hurt  serious.  The  Commission  awarded  disability  and  death 
benefits  upon  his  death  six  weeks  later.  The  case  having  been 
appealed  upon  the  question  of  notice  of  the  accident,  the  Appel- 
late Division  affirmed  the  award,  one  justice  dissenting,  but  the 
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Ckmrt  of  Appeals  reversed  it:  Combes  v.  Oeibel,  Cases  Nos. 
46622  and  46623,  July  9,  1918;  187  App.  Div.  912,  Jan.  8, 
1919;  226  N.  T.  291,  Apr.  29,  1919.  Opinion  of  the  Court  of 
Appeals  is  in  Bulletin  95,  pages  316*^19. 

The  Appellate  Division,  unaimously  and  without  opinion,  has 
affirmed  awards  for  deaths  from  heart  disease  rendered  acute 
bj  strain  of  lifting  in  Astnum  v.  Wackenhvi,  Death  Case 
No.  4063O,  Dee.  6,  1917;  184  App.  Div.  918,  May  8,  1918; 
Woodruff  V.  Comstock,  S.  D.  R,  vol.  15,  p.  648,  BuL,  vol.  3, 
p.  168;  186  App.  Div.  924,  Nov.  13,  1918;  and  MilUr  v.  Heir 
comb  Steel  Co.,  Claim  No.  2241-S,  Aug.  6,  1918;  187  App.  Div. 
961,  Mar.  5,  1919;  caused  or  heightened  by  amputations  follow- 
ing breaking  of  a  leg:  NoUm  v.  Woods,  BuL,  vol.  3,  p.  82,  Nov.  15, 
1917;  184  App.  Div.  918,  May  8,  1918;  and  hastened  by  con- 
tusions of  a  hip  due  to  a  fall:  Balmer  v.  Wwnamaker,  Death 
Case  No.  42176,  Nov.  19, 1918;  188  App.  Div.  942,  May  7, 1919. 

An  employee  af  a  firm  engaged  in  making  munitions  of  war 
strained  his  heart,  which  was  diseased  at  the  time,  while  pushing 
a  truck  load  of  shells.  Upon  appeal  from  award  in  the  case,  the 
Appellate  Division  suspended  decision  awaiting  action  of  the 
parties  under  a  technicality :  Waite  v.  Bliss  Co.,  Case  Na  38666, 
July  8,  1918;  186  App.  Div.  398,  Jan.  8,  1919. 

k.  Hip  Joint 
The  head  trimmer  in  a  clothing  factory  had  a  defect  in  his  hip 
joint  due  to  an  accident  in  childhood.  Some  work  of  straighten- 
ing goods  on  a  shelf  caused  him  to  stand  and  work  for  three- 
quarters  of  an  hour  in  a  strained  and  unnatural  position.  Injury 
to  the  defective  hip  by  this  exertion  disabled  him.  The  Appel- 
late Division  affirmed  an  award  to  him  unanimously  and  withoirt 
opinion:  Karlin  v,  Kamher  &  Co.,  S.  D.  R,  voL  18,  p.  561, 
Bui.,  vol.  4,  p.  54,  Nov.  12,  1918;  188  App.  Div.  941,  May  7, 

1919. 

L  Intestines 

A  stableman  strained  himself  tiering  bales  of  hay.  The  strain 
caused  premature  perforation  of  a  duodenal  ulcer.  He  died  fol- 
lowing an  operation.  The  Appellate  Division  affirmed  an  award 
to  his  widow  and  children  unanimously  and  without  opinion: 
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Twmmomy    v.    Citizens  Brewing   Co.,   Death   File  No.    16176, 
Kov.  5,  1917;  185  App.  Div.  901,  July  2,  1918. 

m.  Kidneys 

An  automobile  knocked  a  trolley  car  conductor  from  his  car, 
causing  abrasions  of  the  abdomen  and  hip.  The  employer  at- 
tempted to  appeal  from  an  award  to  him  upon  ground  that  his 
disability  after  a  certain  date  had  been  due  to  kidney  trouble 
of  fifteen  years  standing  which  had  not  been  specially  affected 
by  his  accident.  The  Appellate  Division  found  that  no  appeal 
had  been  taken,  but  later  heard  argument  in  the  case:  Jfarra  v. 
Nassau  Electric  Co.,  S.  D.  R,  vol.  16,  p.  601,  May  10,  1918; 
186  App.  Div.  923,  Nov.  18,  1918;  —  App.  Div.  — ,  Jan.  18, 
1920. 

An  aged  stableman  slipped  on  the  ice  and  injured  his  hand. 
Ensuing  infection  made  the  hurt  serious.  He  died  of  chronic 
kidney  trouble  lighted  up  by  the  injury.  Award  in  his  case  was 
reversed  by  the  Court  of  Appeals  upon  the  question  of  notice. 
Its  opinion  is  in  Bulletin  95,  pages  316-319 :  Combes  v.  Qetbel, 
Cases  Nos.  45622  and  45623,  July  9,  1918;  187  App.  Div.  912, 
Jan.  8,  1919;  226  N.  T.  291,  Apr.  29,  1919. 

The  Appellate  Division,  tmanimously  and  without  opinion,  has 
aflSrmed  awards  for  deaths  from  kidney  trouble  in  the  cases  of  an 
elderly  painter  weakened  by  amputation  of  a  broken  leg:  NoUm  v. 
Woods,  BuL,  vol.  3,  p.  82,  Nov.  15,  1917;  184  App.  Div.  918, 
May  8,  1918;  a  street  railway  conductor  thrown  from  the  top 
of  his  car  by  an  electric  shock:  Lamhertson  v.  Orange  County 
Traction  Co.,  S.  D.  K,  vol.  14,  p.  646,  Bui.,  vol.  3,  p.  50,  Sept  28, 
1917;  S.  D.  E.,  vol.  15,  p.  586,  Jan.  17,  1918;  184  App.  Div. 
922,  May  21,  1918;  an  aged  railroad  porter  whose  leg  had  been 
broken  by  a  fall:  JacJcson  v.  N.  Y.  Consolidated  B.  B.  Co., 
S.  D.  R,  vol.  17,  p.  609,  July  3,  1918;  187  App.  Div.  912, 
Jan.  8,  1919;  and  an  aged  carpenter  whose  hip  had  been  bruised 
by  a  fall:  Balmer  v.  WanamaJcer,  Death  Case  No.  42176, 
Kov.  19,  1918;  188  App.  Div.  942,  May  7,  1919. 

The  Commission  denied  death  benefits  in  the  case  of  an  in- 
spector who  fell  into  the  water  and  whose  death  from  chronic 
interstitial  nephritis  nine  months  later  was  allied  to  have  been 
caused  by  the  immersion:    Price  v.  PvhUc  Seroice  Comn.,  1st 
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District,  S.  D.  R,  vol.  19,  p.  636,  BuL,  voL  4,  p.  149,  Apr.  15, 
1919;  but  awarded  compensation  to  a  saleswoman  who  strained 
herself  lifting  galvanized  tubs  and  fell,  striking  her  back,  the 
injury  developing  into  pyonephrosis  and  necessitating  removal 
of  a  kidney  five  months  later:  Kade  v.  Oreenkut  Co.,  S.  D.  K., 
vol.  19,  p.  539,  BuL,  vol.  4,  p.  168,  Apr.  23,  1919. 

An  employee  fell  in  his  workroom  and  fractured  his  skull ;  no 
one  witnessed  the  accident ;  he  died  without  recovering  conscious- 
ness; the  Commission  awarded  death  benefits;  he  had  been  suffer- 
ing from  chronic  kidney  trouble;  one  theoiy  of  his  fall  was  that 
the  vitiated  atmosphere  of  the  workroom  had  aggravated  the  kid- 
ney trouble  and  caused  dizziness:  Oraffe  y.  Art  Color  Printing 
Co.,  BuL,  vol.  3,  p.  157,  Mar.  14,  1918 ;  S.  D.  R,  voL  20,  p.  441, 
July  1,  1919. 

n.  Larsmz 

Specialists  diagnosed  inflammation  of  an  employee's  vocal 
chords  as  cancerous;  shortly  afterward  he  fell  while  at  work  and 
injured  his  back;  he  was  able  to  go  about  within  two  months; 
he  died  of  cancer  of  the  throat  more  than  thirteen  months  after 
the  accident;  a  claim  of  death  benefits  for  his  wife  rested  upon 
the  argument  that  the  accident  had  lowered  his  power  to  resist 
the  cancerous  condition;  the  Commission  denied  award  to  his 
widow  upon  opinion  of  Commissioner  Lyon,  who  said:  "I  am 
afraid  there  is  a  disposition  to  over-work  the  theory  of  lowered 
resistance ' " :  Magee  v.  Pennsylvania  R.  R.  Co.,  S.  D.  R, 
voL  20,  p.  423,  BuL,  voL  4,  p.  190,  May  28,  1919. 

0.  Lungs 

Disease  of  the  lungs  leads  the  list  in  point  of  number  of 
appealed  disease  cases. 

(1.)    EDEICA 

Injury  to  an  aged  stableman's  hand  terminated  with  his  death 
from  "  chronic  interstitial  nephritis  and  the  complicating  condi- 
tion which  generally  accompanies  this  condition,  namely,  pul- 
monary oedema."  Award  to  his  widow  was  reversed  by  the 
Court  of  Appeals  for  failure  to  give  notice  of  the  accident: 
Combes  v.  Oeibel,  Cases  Nos.  45622  and  45623,  July  9,  1918; 
187  App.  Div.  912,  Jan.  8,  1919;  226  N.  Y.  291,  Apr.  29,  1919. 
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(2.)    PNEUMONIA 

The  Appellate  Division,  unanimously  and  without  opinion, 
has  aflSrmed  awards  to  the  widow  of  a  laborer  who  died  of  pneu- 
monia aggravated  by  inhaling  noxious  gases:  Keenan  v.  Roosen 
Co.,  S.  D.  R,  vol.  17,  p.  637,  Sept.  20,  1918;  187  App.  Div.  962, 
Mar.  5,  1919;  and  to  the  widow  and  children  of  a  janitor  who 
died  of  pneumonia  consequent  upon  strain  and  hernia  incurred 
while  hoisting  ashes  out  of  a  cellar:  Miller  v.  Emeiiess  Amuse- 
merii  Co.,  Case  No.  100013,  Oct.  9,  1918;  187  App.  Div.  962, 
Mar.  5,  1919.  It  has  affirmed  an  award  to  the  widow  and  chil- 
dren of  a  laborer  who  died  of  pleural-pneumonia  consequent  upon 
wrenching  his  body  in  a  fall  down  an  elevator  pit,  one  justice  dis- 
senting: Seidenzahl  v.  Beaulieu  Vineyard  Distributing  Co., 
S.  D.  R,  vol.  18,  p.  624,  Bui.,  vol.  4,  p.  96,  Jan.  2,  1919;  188 
App.  Div.  938,  May  9,  1919.  It  has  with  opinion  also  affirmed 
award  for  death  of  a  driver  from  pneumonia  and  gangrenous 
abscess  of  the  lung  found  to  have  resulted  from  strain  while 
loosening  a  sleigh  from  its  frozen  tracks;  the  concluding  para- 
graph of  the  opinion  relates  to  notice  and  is  in  Bulletin  95, 
page  343;  otherwise  it  is  as  follows: 

FOLTS  V.  RoBEBTSON,  188  App.  Div.  359,  June  30,  1919,  in  part. 

Lyon,  J.:  Daniel  N.  Folta  suffered  injury  March  7,  1917,  and  died  April 
18,  1917.  He  was  employed  as  the  driver  of  a  lumber  sleigh.  His  claim, 
made  April  13,  stated  his  injuries  as  follows:  "How  did  accident  happen? 
I  was  lifting  rear  end  of  sleigh  I  was  drawing  lumber  on.  Runners  stuck 
and  suddenly  gave  way,  throwing  me  off  my  balance  and  causing  me  to  fall 
to  my  knees  with  weight  of  sleigh  on  me.  State  fully  nature  of  injury?  My 
left  side  was  hurt  above  the  hip  so  that  I  could  not  lift  left  arm  or  use 
left  shoulder,  and  I  could  not  breathe  freely  or  without  severe  pain  in  that 
aide." 

The  defendant  claims  that  it  is  not  liable  to  make  compensation  to  the 
claimants  under  the  principlefs  of  law  laid  down  in  Matter  of  Carroll  v. 
Knickerbocker  Ice  Co.  (218  N.  Y.  435)  ;  Matter  of  Belcher  v.  Carthage 
Machine  Co.  (224  id.  326),  and  Tu^jiUo  v.  Ward  Baking  Co.  (180  App.  Div. 
302)  upon  the  ground  there  is  no  competent  evidence  that  the  deceased 
received  an  accidental  injury  in  the  course  of  his  employment. 

There  was  no  external  sign  of  an  injury.  Whether  or  not  there  was 
tenderness  to  touch  is  uncertain.  Dr.  Varney,  who  was  the  attending 
physician,  stated  June  8,  1917,  "  Tenderness  to  touch  not  present,"  and  in 
his  testimony  on  August  11,  1917,  ho  says  the  statement  was  signed  with 
full  knowledge  of  facts  in  the  case  and  is  true.  In  the  preceding  attending 
physician's  report  of  date  May  5,  1917,  he  says  in  answer  to  the  question, 
"Give  an  accurate  description  of  the  nature  and  extent  of  the  injury? 
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Nothing  to  be  seen.  Examination  revealed  tenderness  lower  part  of  lung  on 
left  side;  developed  pneumonia,  lobar.    Gangrene  of  lung." 

In  order  to  get  an  understanding  of  the  case,  it  will  be  necessary  to  refview 
the  facts  in  detail.  Upon  the  day  of  the  accident  Folts  notified  the  employer 
of  the  nature  of  the  injury.  He  also  told  a  fellow-employee  at  the  time. 
Upon  going  home  he  complained  that  lie  had  strained  his  side  in  lifting  the 
sleigh.  He  was  unable  to  lift  a  weight  with  his  left  arm.  He  bathed  his  side 
with  liniment.  On  the  following  day,  Thursday,  he  went  to  work.  On 
Friday  he  was  obliged  to  stop  work  before  noon.  His  wife  put  a  mustard 
paste  on.  On  Saturday,  which  was  a  busy  day,  he  took  his  oldest  boy  and 
went  to  work.  On  the  following  day,  Sunday,  he  was  in  bed:  On  Monday 
he  was  unable  to  work.  On  Tuesday,  the  13th,  he  called  the  family  physi- 
cian. The  doctor  found  him  suffering  from  tenderness  of  the  lower  part 
of  the  left  lung.  He  placed  adhesive  strips  upon  him,  and  left  him  cou^ 
medicine.  In  answer  to  the  question,  "  When  did  he  tell  you  anything  about 
this  injury?  You  went  to  him  March  13th,  strapped  him  up  and  told  him 
to  go  to  bed?  A.  He  must  have  told  me  the  same  day  or  I  would  not  have 
strapped  him  up/'  His  temperature  was  101  or  102  degrees.  He  sat 
bolstered  up  in  a  chair  supported  by  a  pillow.  I>r.  Vamey  saw  him  again 
March  17.  His  cough  kept  growing  worse  and  pneumonia  developed.  Coun- 
sel was  called  in,  and  he  appeared  better  until  about  April  14.  He  was 
apparently  improving  when  he  was  suddenly  taken  worse  and  died  on 
April  18.  The  doctor  diagnosed  his  ailment  as  **  Pleurisy,  followed  with 
lobar  pneumonia.    Traumatic  gangrene  of  lungs." 

The  claim  is  resisted  mainly  upon  two  grounds;  the  first  is  the  failure 
of  proof  of  an  accident  arising  out  of  and  in  the  course  of  employment;  and 
secondly,  that  the  employer  and  insurance  carrier  were  prejudiced  by  the 
failure  to  give  notice  of  the  accident,  and  to  give  notice  of  death. 

In  Matter  of  Carroll  v.  Knickerbocker  Ice  Co,  {supra)  there  was  intro- 
duced the  testimony  of  persons  who  were  present  at  the  time  the  accident 
was  claimed  to  have  been  received,  who  testified  that  no  cake  of  ice  slipped 
and  struck  the  decedent.  Thus,  the  presumption  created  by  section  21  of 
the  Workmen's  Compensation  Law^  (Consol.  Laws,  chap.  67;  Laws  of  1914, 
chap.  41)  was  overcome  by  substantial  evidence.  In  this  case  there  was  no 
such  contradictory  testimony.  In  Matter  of  Belcher  v.  Carthage  Machine  Co. 
(supra)  it  was  held  that  an  award  could  not  be  sustained  foimded  upon 
hearsay  evidence,  where  there  were  contradictory  statements  made  by  the 
deceased,  and  other  proof  inconsistent  with  the  claim.  In  TuciUo  v.  Wo/rd 
Baking  Co,  (supra)  it  was  held  that  the  evidence  failed  to  support  the  find- 
ing as  to  the  cause  of  death,  and  that  all  the  evidence  negatived  it. 

On  April  13th,  five  days  before  his  death,  the  deceased  verified  the  dis- 
ability claim  later  filed  with  the  Conunission.  That  he  was  suffering  from 
the  strain  is  apparent.  Dr.  Vamey  says  the  pleura  was  injured,  the  covering 
to  the  lungs,  and  that  the  lung  broke  down  en  masse;  that  the  remote  cause 
of  death  was  the  injury  to  his  side,  and  that  the  immediate  cause  of  death 
was  lobar  pneumonia,  and  traumatic  gangrene  of  the  lungs.  The  following 
question  was  asked  Dr.  Vamey  and  the  following  answer  given :  "  Are  the 
symptoms  from  which  he  is  suffering  due  entirely  to  this  injury?  Yes."  At 
the  hearing  held  August  11,  1917,  he  testified  in  answer  to  the  question: 
^  Would  you  in  any  way,  from  a  medical  vifewpointy  be  able  to  connect  up 
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strain,  if  such  a  strain  happened  on  March  7,  with  traumatic  gangrene  ol 
the  lungs?  A.  Yes.  Q.  When  you  say  traumatic  gangrene,  do  you  mean  a 
blow?  A.  It  was  due  to  the  original  injury."  Dr.  McKenna  gave  it  as  his 
opinion  that  Folts  may  have  died  as  the  result  of  the  injury.  "  The  pleura, 
of  course,  is  in  intimate  contact  with  the  outer  portion  of  the  lung  surface. 
An  injury  causing  an  inflammation,  thereby  lowering  the  vitality  of  the  indi- 
vidual sustaining  the  trouble,  might  readily  destroy  the  lung  tissue  and 
these  germs  could  go  ahead  and  do  their  part.  *  •  *  i  gay  if  your 
hypothesis  is  true,  then  the  injury  was  the  determining  cause  of  the  disease 
which  brought  on  this  man's  death."  Dr.  Lewy,  the  chief  medical  examiner 
of  the  Conomission,  said :  "  Although  I  am  not  of  the  opinion  that  the  pneu- 
monia and  ultimate  gangrene  of  the  lung  was  caused  by  the  injury,  I  can 
readily  understand,  and  call  the  attention  of  the  Commission,  that  if  the 
strain  can  he  proven  to  the  satisfaction  of  the  Commission  by  the  description 
of  the  alleged  accident,  namely,  the  lifting  of  sleigh,  and  oonsidering  the 
reduced  resisting  power  in  consequence  of  age,  possibly  a  previous  existing 
pulmonic  condition,  then  the  injury  could  have  been  the  contributing  factor 
in  markedly  reducing  his  vitality  and  lowered  his  resisting  power,  and 
therefore  claimant  ultimately  died  of  the  complications  which  followed  the 
traumatic  pleurisy."  I  think  the  award  in  this  case  was  amply  corroborated 
by  facts,  circumstances  and  evidence  other  than  the  declaration*  of  the 
deceased,  and  no  substantial  evidence  was  offered  to  overcome  the  presump- 
tion created  by  section  21.    *     *     * 

The  Commission  has  awarded  death  benefits  in  case  of  a  lighter 
captain  who  died  of  tuberculosis  consequent  upon  pneumonia  con- 
tracted by  submersion  in  water  in  winter  weather:  Alberts  v. 
Barton  Lighterage  Co,,  S.  D.  R.,  vol.  19,  p.  529,  Bui.,  vol.  4, 
p.  158,  Apr.  9,  1919;  but  has  denied  awards  in  cases  of  an 
employee  who  died  of  heart  trouble  after  having  had  pneumonia 
in  sequence  to  a  hernia  claimed  to  have  been  due  to  trauma: 
Fischer  v.  Stevenson  Brewing  Co.,  S.  D.  R.,  vol.  10,  p.  633, 
BuL,  vol.  2,  p.  31,  Oct.  25,  1916;  an  employee  who  died  of  pneu- 
monia due  to  erysipelas  claimed  to  have  been  caused  by  running 
a  sliver  in  his  thumb:  Herron  v.  BapisZj  S.  D.  R.,  vol.  18, 
p.  626,  BuL,  vol.  4,  p.  103,  Jan.  15,  1919;  and  an  employee  who 
died  of  pneumonia  claimed  to  have  originated  in  septic  infection 
from  handling  fish  for  his  employer  and  to  have  been  complicated 
by  an  injury  to  his  back:  Meigs  v.  Robins  &  Robins,  S.  D.  R., 
vol.  21,  p.  389,  Bui.,  vol.  5,  p.  27. 

(3)TnBE&CDLOSIS 

The  Appellate  Division  has  affirmed  awards  for  deaths  from 
aggravated  or  resultant  tuberculoeis  in  the  cases  of  a  driver 
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injured  by  a  fall  from  a  truck  and  the  kick  of  a  horse:  Casey  v. 
Borden's  Condensed  Milk  Co.,  BuL,  vol.  3,  p.  6,  Aug.  13,  1917; 
182  App.  Div.  907,  Jan.  18,  1918;  Case  No.  853i,  Feb.  18, 
1918;  185  App.  Div.  900,  July  2,  1918;  an  employee  whose  ribs 
had  been  fractured  by  a  kick  of  his  employer's  horse:  Prender- 
gast  V.  Berrien  Bros.,  Death  Case,  No.  28681,  Oct.  10,  1917; 
184  App.  Div.  240,  July  1,  1918;  —  App.  Div.  — ,  Sept  17, 
1918;  186  App.  Div.  932,  Nov.  22,  1918;  a  laborer  who  suflFered 
a  fractured  leg  and  contusions  from'  a  fall  against  a  wagon: 
Glomski  v.  Tartar  Chemical  Co.,  Death  Case,  No.  51260,  Apr.  15, 
1918;  186  App.  Div.  924,  Nov.  13,  1918;  a  laborer  whose  pelvis 
was  fractured  by  fall  of  a  wall  upon  him:  Curtin  v.  Warsaw 
Construction  Co.,  Death  Case,  No.  B-7147,  Aug.  15,  1918;  187 
App.  Div.  912,  Jan.  8,  1919;  a  laborer  who  wrenched  his  body 
in  a  fall  down  an  elevator  pit :  Seidenzahl  v.  BeauUeu  Vineyard 
Distributmg  Co.,  S.  D.  R.,  vol.  18,  p.  624,  BuL,  vol.  4,  p.  96, 
Jan.  2,  1919;  188  App.  Div.  938,  May  9,  1919;  a  chauffeur  who 
strained  himself  while  lifting  a  case  of  mineral  water  out  of  a 
wagon:  Volh  v.  Gretsch  &  Co.,  Death  Case,  No.  77456,  Oct  21, 
1918;  188  App.  Div.  942,  May  7,  1919;  and  a  ship  carpenter 
struck  in  the  scrotum  and  testicle  by  a  ribband  which  he  was 
removing  from  a  ship:  Lindfors  v.  Wheeler j  Death  Case, 
No.  101283,  Aug.  8,  1918;  187  App.  Div.  961,  Mar.  5,  1919. 
Affirmation  of  the  awards  was  unanimous  in  all  of  these  cases 
except  the  Seidenzahl  case.  Opinions  in  the  Prendergast  and 
Seidenzahl  cases,  on  other  points  than  disease  are  in  Bulletin  95, 
pages  353,  379.  A  foreman  of  road  construction  strained  and 
bruised  his  knee  by  jumping  from  the  shoulder  to  the  sub-base 
of  a  road;  the  injury  necessitated  amputation  of  his  leg  and 
lighted  up  dormant  tuberculosis;  he  never  returned  to  work  and 
died  of  the  disease  almost  four  years  after  the  accident;  the 
Appellate  Division  affirmed  an  award  to  his  widow  unanimously 
and  without  opinion:  Salerno  v.  Lane  Construction  Corp.y 
S.  D.  K,  vol.  19^  p.  495,  Mar.  10,  1919;  —  App.  Div.  — , 
Nov.  12,  1919.  An  employee  operated  upon  for  traumatic  hernia 
succumbed  to  pulmonary  tuberculosis  within  less  than  six  months 
after  the  operation;  the  Commission  found,  that  the  hernia  had 
accentuated    a    previously    existing   tubercular    condition;    the 
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employer  had  appealed  from  an  award  to  his  widow:  Deshon 
y.  Federal  Sugar  Refming  Co.,  BuL,  vol.  4,  p.  162,  Apr.  30, 
1919;  —  App.  Div.  — ,  argued  Nov.  12,  1919. 

The  Commission  has  affirmed  awards  for  deaths  from  aggra- 
vated or  resultant  tuberculosis  in  the  cases  of  a  laborer  whose  leg 
was  broken  by  fall  of  an  iron  beam:  Acocella  v.  Imperiale, 
S.  D.  R.,  vol.  15,  p.  634,  Mar.  13,  1918;  a  lighter  captain  sub- 
merged in  water  during  winter  weather:  Alberts  v.  Barton 
Lighterage  Co.,  S.  D.  R.,  vol.  19,  p.  124,  BuL,  vol.  4,  p.  158, 
Apr.  9, 1919 ;  a  truck  driver  who  hurt  his  foot  and  ankle:  Young 
V.  Adams  Express  Co.,  S.  D.  R,  vol.  20,  p.  399,  BuL,  vol.  4, 
p.  165,  Apr.  30,  1919;  and  a  trench  digger  whose  collar  bone 
had  been  broken  by  caving  of  the  trench:  Connelly  v.  McLough- 
/m,  S.  D.  R.,  voL  20,  p.  425,  BuL,  voL  4,  p.  189,  May  28,  1919- 
It  has  denied  awards  for  deaths  from  aggravated  tuberculosis  in 
cases  of  a  chemist  whose  throat  was  irritated  by  gases  liberated 
by  bursting  of  a  flask:  Bloom  v.  British-American  Chemical  Co., 
S.  D.  R.,  voL  15,  p.  584,  BuL,  voL  3,  p.  117,  Jan.  17,  1918;  a 
street  cleaner,  also  afflicted  with  syphilis,  who  died  thirteen 
months  after  an  injury  incurred  in  the  course  of  his  employment : 
O'Eeilly  V.  City  of  New  York,  S.  D.  R,  vol.  18,  p.  571,  BuL, 
vol  4,  p.  55,  Xov.  19,  1918;  and  an  employee  who  died  nearly 
three  years  after  a  fall  from  a  height  by  which  he  fractured  his 
ankle:  Quealy  v.  Pietrowski  &  Konop  Co.,  S.  D.  R.,  vol.  20, 
p.  382,  BuL,  vol.  4,  p.  169,  Apr.  30,  1919. 

p.  Lymphatic  Glands 
The  Commission  rejected  the  claims  of  a  widow  and  her  chil- 
dren for  benefits  on  account  of  death  of  a  moulder  alleged  to  have 
been  struck  in  the  groin  by  a  metal  plate.  He  had  died  of 
lymphadenitis,  but  laboratory  test  had  revealed  Hodgkins  disease. 
Want  of  notice  and  other  shortcomings  of  evidence  had  character- 
ised the  case:  Montenari  v.  Rensselaer  Valve  Co.,  S.  D.  R., 
vol.  18,  p.  592,  BuL,  vol.  4,  p.  73,  Dec.  18,  1918. 

q.  Nexres 
Cases  of  brain  and  head  injuries  resulting  in  insanity  and 
other  mental  troubles  are  noticed  above,  pages  180-182.    They  are 
akm  to  the  nerve  disorder  cases  presented  here. 
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(1.)  Pasaltsis 

The  Appellate  Division,  unanimously  and  without  opinion,  has 
affirmed  awards  for  paralysis  and  death  due  to  a  blow  on  the  arm 
and  shoulder  from  a  piece  of  iron :  Farrell  y,  Sweit  Iron  Works, 
Caj8e  No.  8433,  May  7,  1917;  Death  Case,  No.  9257,  Aug.  16, 
1917;  184  App.  Div.  919,  May  8,  1918. 

The  Commission  has  granted  awards  in  cases  of  injuries  from 
a  violent  fall  causing  dislodgment  of  an  embolus  in  Leavy  v. 
Sun  Printing  and  Publishing  Ass'n,  S.  D.  R,  vol.  16,  p.  452, 
Apr.  29,  1918;  injuries  suffered  from  assault  or  a  fall  in  Lor- 
chiUhy  v.  Gotham  Folding  Box  Co.^  S.  D.  R.,  vol.  18,  p.  616, 
Bui.,  vol.  4,  p.  89,  Dec.  23,  1918;  and  injuries  necessitating 
removal  of  an  eyeball  in  Christensen  v.  Hess  Co.y  Bui.,  vol.  4, 
p.  119;  but  has  denied  a-wards  for  paralysis  claimed  to  have  been 
due  to  a  fall  against  a  projection :  Lantz  v.  Treyz  &  Co.^  S.  D.  R., 
vol.  16,  p.  479,  BuL,  vol.  3,  p.  200,  May  10,  1918;  to  over- 
exertion in  shoveling  coal:  Hansen  v.  American  Real  Estate  Co., 
S.  D.  R.,  vol.  18,  p.  630,  Bui.,  vol.  4,  p.  93,  Jan.  15,  1919 ;  and 
to  injury  of  a  hand :  McOurgan  v.  Bums  Bros.,  S.  D.  R.,  vol.  19, 
p.  434,  BuL,  vol.  4,  p.  91,  Jan.  22,  1919.  Syphilitic  complica- 
tions characterized  the  Farrell,  Christensen  and  Lantz  eases; 
alcoholism  the  McGurgan  case.  The  Appellate  Division  affirmed 
the  Lorchitsky  award  unanimously  and  without  opinion,  Dec.  29, 

1919. 

(2.)  Texaihts 

A  wool  sorter  in  a  packing  house  and  abattoir  contracted  tetanus 
and  died  of  lockjaw.  He  was  taken  ill  while  at  work.  Germs 
from  hides  he  was  handling  presumably  found  their  way  into  his 
body  through  cracks  and  crevices  in  his  hands  due  to  eczema. 
The  courts  affirmed  award  to  his  widow  without  opinion :  Hart 
V.  Wilson  &  Co.,  Death  Case,  No.  55236,  Apr.  23,  1918;  186 
App.  Div.  926,  Nov.  13,  1918;  227  X.  Y.  Rep.  — ,  July  15, 
1919.  The  Commission  awarded  death  benefits  to  the  widow  of 
a  temporary  helper  in  a  railroad  yard  who  caught  his  finger  in 
the  door  of  a  freight  car  that  he  was  trying  to  close  and  died  of 
tetanus  as  a  result.  The  Appellate  Division  affirmed  the  award. 
Dissenting  opinion  in  the  case  appears  above,  page  51 :  Farring- 
ton  V.  U.  8.  R.  R.  Administrationj  S.  D.  R,  vol.  20,  p.  365,  Feb* 
24,  1919;  —  App*  Div.  — ,  Deo.  29,  1919, 


DiSEASB  Eesulting  193 

i(3.)  Mtelihb 
A  chauffeur  strained  his  spinal  muscles  and  died  of  acute 
inflammation  of  the  spinal  cord;  the  courts  affirmed  death  bene- 
fits: Stevens  v.  Consol  Ice  Co.,  189  App.  Div.  915;  226  N.  Y. 

698. 

X.  Nose  and  Air  Passages,  Glanders 
An  employee  died  of  glanders  contracted  from  the  breath  of 
his  employer's  horse.  The  Commission  awarded  benefits  to  his 
widow  and  son,  but  the  Appellate  Division  reversed  the  award 
and  dismissed  the  claim:  Richardson  v.  Oreenberg,  S.  D.  R, 
vol  18,  p.  552,  Bui.,  vol.  4,  p.  28,  Oct.  30,  1918;  188  App.  Div. 
248,  May  19,  1919.  Lengthy  court  opinions  in  the  case  have  been 
presented  above,  pages  36-45. 

s.  Pleura 

On  ground  that  the  evidence  was  uncorroborated  hearsay,  the 
Court  of  Appeals,  with  opinion,  reversed  the  award  and  remitted 
the  claim  in  a  case  of  sarcoma  of  the  pleura  and  ribs  claimed  to 
have  been  due  to  a  blow  from  a  casting:  Belcher  v.  Carthage 
Machine  Co.,  Death  Case,  No.  3757,  Oct.  4,  1917;  184  App.  Div. 
922,  May  17,  1918;  224  N.  Y.  326,  Oct.  29,  1918.  The  opinion 
is  in  Bulletin  95,  pages  287-289.  Pleural  pneumonia  was  a 
feature  of  Seidenzahl  v.  Beaulieu  Vineyard  Distributing  Co,  and 
pleurisy  of  Folts  v.  Robertson  and  Alberts  v.  Barton  Lighterage 
Co.    These  cases  are  noticed  above  under  the  title  "  Pneumonia." 

t.  Skin  and  Subjacent  Tissues;  Anthrax,  Erysipelas,  Ludwig's  Angina 
Award  for  anthrax  entering  through  a  wound  incurred  outside 
of  employment  has  been  affirmed  by  the  Appellate  Division  in 
Eldridge  v.  Endicott,  Johnson  &  Co.,  noticed  above,  page  32. 
Erysipelas  figured  as  an  alleged  result  of  the  employee's  running 
a  sliver  in  his  thumb  in  the  disallowed  claim  of  Herron  v.  Bajusz, 
S.  D.  R.,  vol.  18,  p.  626,  Bui.,  vol.  4,  p.  103,  Jan.  15,  1919.  A 
laborer  whose  work  was  forging  shells  died  of  Ludwig's  angina, 
an  inflammation  of  the  submaxillary  gland;  the  Commission 
found  that  the  disease  had  been  caused  by  infection  from  bums 
upon  the  face  by  small  particles  of  steel ;  the  Appellate  Division 
affirmed  awards  to  the  employee's  widow  and  children  unani- 
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moufily  and  without  opinion:    Lebendick  v.  Bossert  Corp.y  Death 
Case,  No.  S-10612;  —  App.  Div.  — ,  Nov.  21,  1919. 

u.  StomAch 
The  foreman  of  a  lumber  yard  died  of  injuries  received  while 
unloading  lumber.  One  explanation  offered  for  his  death  was 
aggravation  of  a  stomach  cancer.  The  Appellate  Division 
affirmed  an  award  to  his  widow  unanimously  and  without  opinion : 
Carman  v.  Loper  Bros.,  S.  D.  K,  vol.  14,  p.  727,  Bui.,  vol.  3, 
p.  117,  Jan.  2,  1918;  185  App.  Div.  901,  July  2,  1918.  A  pre- 
viously existing  ulcer  of  the  stomach  was  a^ravated  by  a  blow 
in  Neufield  v.  Stem  &  Son,  award  in  which  was  affirmed  unani- 
mously and  without  opinion:  Case  No.  69433,  Oct.  4,  1918; 
187  App.  Div.  962,  Mar.  6,  1919. 


X.    INTEBJTAL  INTinUES 

Cases  of  invisible  injury  to  internal  parts  and  organs  of  the 
body  have  been  reviewed  in  Bulletin  81,  pages  256,  305,  and 
Bulletin  87,  pages  232-248.     Further  cases  are  as  follows: 

1.  OPINIONS  AND  DECISIONS 

Presentation  here  of  opinions  and  decisions  for  the  period  of 
this  Bulletin  follows  and  continues  the  alphabetical  presentation 
of  Bulletin  87,  pages  232-248.  Classification  is  according  to 
parts  of  the  body  primarily  affected  by  the  accidents. 

a.  Back 

Some  porters  were  lifting  a  case  weighing  six  hundred  and  fifty 
pounds  from  the  sidewalk  to  an  auto-truck;  two  of  them  let  go 
without  warning  throwing  the  weight  upon  a  third  lifter,  the 
tendons  of  whose  back  were  ruptured  by  the  strain ;  the  employer 
discharged  the  injured  porter  for  inability  to  make  heavy  lifts; 
the  Commission  awarded  compensation  to  him;  the  Appellate 
Division  affirmed  the  award  unanimously  and  without  opinion: 
Smith  V.  Ellis  &  Son,  Case  No.  350934,  Feb.  7,  1919;  —  App. 
Div.  — ,  Nov.  12,  1919. 

b.  Brain 

The  Appellate  Division  has  unanimously  aflSrmed  awards  of 

death  benefits  in  the  cases  of  an  employee  who  fractured  the  base 

of  his  skull  by  falling  from  a  stool :    Taylor  v.  Anseo  Co.,  Death 

File,  No.  18048,  Mar.  28,  1917;  179  App.  Div.  967,  Sept.  28, 

1917;  an  employee  who  received  a  blow  in  the  head  which  caused 

a  blood  clot  on  his  brain  and  tubercular  meningitis:     Schlenker 

V.  Garford  Motor  Truck  Co.,  Case  No.  34568,  Nov.  7,  1917; 

183  App.  Div.  166,  May  8,  1918;  an  employee  who  fell  from  a 

track  upon  the  back  of  his  head  and  was  kicked  by  a  horse  with 

resultant  blood  clot  and  congestion  of  the  brain:     Casey  v,  Bor- 

den's  Condensed  Milk  Co.,  Bui.,  vol.  3,  p.  6,  Aug.  13,  1917;  182 

App.  Div.  907,  Jan.  18,  1918;  Case  No.  8534,  Feb.  18,  1918; 

185  App.  Div.  900,  July  2,  1918 ;  and  an  employee  thrown  from 

a  truck  upon  his  head  by  sudden  starting  of  horses,  headaches 

and  dizziness  resulting:     Sheridan  v.  Trainer  Construction  Co., 

Case  No.  71661,  Apr.  3,  1918;  187  App.  Div.  915,  Jan.  15, 1919. 

[IMI 
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The  Commission  reheard  a  claim  for  compensation  on  account 
of  dizziness,  nausea  and  nervous  disorders  alleged  to  have  been 
I  caused  by  a  blow  upon  the  head  from  a  falling  timber  and 

reserved   decision   pending  eifort  to  locate   missing  witnesses: 

I  Morse  v.  Orace  Contracting  Co.^  Bui.,  vol.  4,  p.  179. 

I 
I 

c  Ear 

A  lumber  handler  struck  his  head  against  a  screw  in  the  ceil- 
ing of  a  car  that  he  was  unloading.  His  injury  developed  a 
perforation  of  the  drum  of  his  ear.  Upon  appeal  from  an  award 
to  him,  his  employer  claimed  that  there  had  been  no  proof  of 
disability.  The  Appellate  Division  affirmed  the  award  unani- 
mously and  without  opinion:  NoJcrcmsky  v.  Mosson  Bros.,  Case 
No.  326742,  June  6,  1919;  —  App.  Div.  — ,  Dec.  29,  1919. 

d.  Eye 

Though  not  strictly  internal,  injuries  to  the  eye  are  generally 
so  subtle  as  to  warrant  notice  under  this  title.  Illustrative  cases 
are:  Kelly  v.  Hinrichs  Co.,  S.  D.  R.,  vol.  19,  p.  470,  Bui.,  voL  4, 
p.  130,  Feb.  25,  1919 ;  Butera  v.  Morse  Dry  Dock  £  Repair  Co., 
S.  D.  K,  vol.  20,  p.  392,  Bui.,  vol.  4,  p.  176,  May  13,  1919; 
Eckert  v.  Lalance  &  Orosjean  Mfg.  Co.,  S.  D.  R,  vol.  20,  p.  427, 
Bui.,  vol.  4,  p.  190,  May  28,  1919,  and  Kumpf  v.  Tashenberg 
Bros.,  Bui.,  vol.  5,  p.  26. 

A  watchman  and  telephone  operator  lost  the  sight  of  his  right 
eya  He  claimed  that  the  wind  had  blown  a  foreign  substance 
into  the  ^e  as  he  was  ascending  an  open  stairway  upon  his 
employer's  premises.  His  employer  appealed  from  an  award  to 
him  on  the  ground  that  the  loss  of  the  eye  had  been  due  to  internal 
bodily  disease.  The  Appellate  Division  affirmed  the  award 
unanimously  and  without  opinion:  Weldon  v.  Holbrook,  Ccbot 
£  RoUvns  Corp.,  Case  No.  376395,  July  14,  1919 ;  —  App.  Div. 
— ,  Dec.  29,  1919. 

A  chip  of  steel  flew  into  the  eye  of  a  motor  assembler.  Upon 
appeal  from  an  award  for  injury  the  employer  claimed  prejudice 
for  want  of  proper  notice  of  the  accident.  The  Appellate  Divi- 
sion affirmed  the  award  unanimously  and  without  opinion: 
Franklin  v.  Fierce-Arrow  Motor  Co.,  Case  No.  B-11599,  May 
9,  1919;  —  App.  Div.  —  Dec.  29,  1919. 
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e.  OiUBUdder 

An  inspector  ruptured  his  gall  bladder  in  straining  at  a  heavy 
truck  load  of  shells  that  he  was  pulling  up  grade.  Death  fol- 
lowed upon  an  operation.  The  Appellate  Division  affirmed  death 
benefits  to  his  wife  and  children  unanimously  and  without 
opinion:  Oifford  v.  Symingion  Machine  Corp.y  Death  Case, 
No.  3535-R,  June  30,  1918;  187  App.  Div.  965,  Mar.  14,  1919. 

t  Genital  Orgmna 

The  Appellate  Division,  unanimously  and  without  opinion, 
affirmed  awards  to  the  widow  and  stepson  of  a  ship  carpenter  who 
died  of  pulmonary  tuberculosis  following  a  blow  upon  his  scrotum 
and  testicles  by  a  ribband  that  he  was  removing  from  a  ship,  the 
blow  having  caused  a  tubercular  abscess  which  necessitated  removal 
of  a  testicle:  Lindfors  v.  Wheeler^  Death  Case,  No.  101283, 
Aug.  8, 1918;  187  App.  Div.  961,  Mar.  5,  1919.  The  Commission 
awarded  compensation  for  traumatic  orchitis  in  Costello  v.  Rufle, 
S.  D.  K,  vol.  21,  p.  79,  Sept.  9,  1919 ;  and  for  injury  to  a  testicle 
caused  by  a  fall  in  Frmice  v.  Kingston  Shipbuilding  Corp,y  Bui., 
The  Appellate  Division  heard  argument  in  the  France  case,  Jan- 
uary 7,  1920. 

£.  Intestinet 

Opinions  of  the  Appellate  Division  and  the  Court  of  Appeals 
in  the  inguinal  hernia  case  of  Alpert  v.  Powers  have  been  pre- 
sented in  Bulletin  87,  pages  242-247.  The  Court  of  Appeals 
reversed  the  award  and  remitted  the  case  to  the  Commission 
which,  upon  rehearing,  found  that  there  was  no  accident  and 
dismissed  the  claim:     Bui.,  vol.  3,  p.  265,  July  30,  1918. 

An  employee  who  had  had  a  hernia  for  sometime  felt  a  severe 
abdominal  pain  upon  lifting  a  barrel  while  at  work  for  his 
employer.  He  went  home  and  to  the  hospital  and  died  after  two 
operations.  The  Commission  awarded  death  benefits  to  his  wife 
and  children.  Upon  two  successive  appeals  the  Appellate  Division 
remanded  the  case.  The  Commission  finally  decided  that  there 
was  no  proof  of  accident  and  rescinded  the  award :  Harrison  v. 
American  Cooperage  Co.,  S.  D.  R.,  vol.  8,  p.  402,  Mar.  14,  1916; 
—  App.  Div.  — ,  Sept.,  1916;  —  App.  Div.  — ,  May  4,  1917; 
Death  File,  No.  422,  July  13,  1917. 

With  opinions  criticizing  the  evidence  and  the  findings  and 
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aligning  the  cases  with  the  Alpert  case,  the  Appellate  Division 
has  reversed  awards  and  remitted  the  proceedings  in  two  cases 
of  alleged  traumatic  hernia.     The  opinions  are  as  follows : 

Matobis  v.  Estet  Piano  Co.,  189  App.  Div.  297,  Nov.   12,  1919. 

CocHBANB,  J.:  An  award  has  been  made  to  the  claimant  for  injuries 
resulting  in  a  hernia.  The  finding  of  the  Commission  on  which  the  award 
is  based  is  as  follows:  "  On  January  18th,  1919,  Frank  Matoris  was  working 
for  his  employer  at  his  employer's  plant,  and  while  engaged  in  the  regular 
course  of  his  employment,  while  operating  a  machine,  he  was  injured  on  the 
left  side  of  his  body  as  a  result  of  which  he  sustained  injuries  consisting  of 
a  large  indirect  irreducible  left  inguinal  hernia,  which  injuries  disabled  him 
from  February  1st,  1919,  to  March  29th,  1919.  Prior  to  this  accident  to  the 
said  Frank  Matoris,  he  was  in  good  physical  condition,  and  worked  for  his 
employer  for  over  two  years." 

The  above  finding  is  unsupported  by  the  evidence.  In  his  claim  for  com- 
pensation made  February  14,  1919,  the  claimant  made  statements  as  follows : 
"  State  occupation  when  injured.  Moving  truck  from  press.  •  ♦  •  How 
did  accident  happen  ?  While  using  press  he  strained  his  left  side.  State  fully 
nature  of  injury.  The  injury  consists  of  a  large  indirect  irreducible  left 
inguinal  hernia."  There  is  no  statement,  however,  from  which  it  can  be 
legitimately  inferred  that  the  strain  produced  the  hernia.  In  an  affidavit 
made  February  3,  1919,  and  introduced  in  evidence  the  claimant  stated  as 
follows:  "What  was  your  occupation.  Working  at  a  machine  making  cases 
for  pianos.  How  did  your  accident  happen?  I  was  pulling  truck  loaded 
with  boards,  to  the  press,  weighing  about  five  or  six  hundred  pounds  and  I 
felt  a  pain  on  my  left  side."  On  the  hearing  before  the  Commission  he  testi- 
fied as  follows:  '' Q.  How  did  the  accident  happen?  A.  I  went  to  put  in 
a  guard  press  into  the  machine  and  wanted  to  pull  it  out  and  it  struck  me 
right  on  the  side,  indicating  the  left  side.  •  •  •  What  were  you  doing, — 
operating  a  truck?  A.  Pulling  the  truck.  •  •  •  While  attempting  to 
pull,  I  was  struck  by  the  truck,  indicating  the  left  side."  Another  employee 
testified  that  he  pushed  the  truck  and  the  claimant  pulled  it  and  that  the 
claimant  told  him  "  he  got  hurt "  but  that  the  witness  did  not  see  the  truck 
strike  the  claimant.  He  continued  work  for  two  weeks  thereafter  without 
interruption.  He  then  consulted  a  physician  and  was  subjected  to  an  opera- 
tion, fie  was  examined  by  a  physician  of  the  Commission  who  reported  that 
his  examination  showed  evidence  of  a  left  hernia  which  had  healed  with  good 
results. 

In  Matter  of  Alport  v.  Powers  (223  N.  Y.  97)  there  was  a  finding  that 
the  claimant  while  engaged  in  lifting  a  bundle  of  paper  sustained  a  hernia 
but  there  was  no  finding  that  the  hernia  was  caused  by  the  lifting  of  paper 
or  by  any  strain  or  was  in  any  way  due  to  the  work  the  claimant  was  per- 
forming. The  court  pointed  out  that  no  medical  evidence  was  given  as  to 
the  nature  of  cause  of  the  hernia  which  might  be  due  to  natural  causes  as 
well  as  to  an  accident  and  that  it  was,  therefore,  incumbent  upon  the  claimant 
to  ofi'er  some  evidence  that  his  employment  caused  or  could  have  caused  the 
injury. 

In  the  present  case  the  testimony  of  the  claimant  is  conflicting  and  incon- 
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sutent  He  says  in  his  claim  that  while  using  the  press  he  strained  his  left 
side.  He  says  in  his  affidavit  that  while  pulling  the  truck  he  felt  a  pain 
in  his  left  side.  In  his  testimony  before  the  Commission  he  says  that  while 
pulling  out  the  guard  press  to  put  into  the  machine  it  struck  him  on  the 
left  side  and  also  that  while  pulling  a  truck  it  struck  him  on  the  left  side. 
From  these  conflicting  statements  the  Commission  has  evolved  the  ftwding 
that  he  was  injured  on  the  left  side  "  while  operating  a  machine."  We  must, 
therefore,  disregard  the  evidence  as  to  the  truck  and  assume  as  did  the  Com- 
mission that  the  claimant  was  injured  "while  operating  a  machine."  W^ 
are,  however,  unable  to  discover  any  evidence  connecting  the  hernia  with  the 
operation  of  the  machine.  In  the  statement  of  his  claim  the  claimant  said 
while  using  the  machine  or  press  he  strained  his  left  side.  In  his  testimony 
he  said  the  press  struck  him  on  the  side.  A  strain  and  a  blow  are  dissimilar 
and  unrelated.  This,  however,  is  not  fatal  \o  the  award.  Either  may  pro* 
duce  a  hernia.  So  also  it  may  develop  from  natural  causes.  Hence  the 
necessity  of  evidence  demonstrating  that  the  strain  or  blow  caused  the  hernia. 
There  is  no  evidence  that  the  hernia  appeared  simultaneously  with  the  strain 
or  blow  or  approximately  so.  The  case  on  the  finding  of  the  Commissi<m 
rests  solely  on  the  testimony  of  the  claimant.  He  could  have  testified  if  it 
were  true  that  he  had  previously  experienced  no  pain  or  discomfort  in  the 
region  affected  and  that  he  began  to  experience  the  same  when  he  received 
the  strain  or  blow  or  immediately  thereafter.  He  could  have  testified  as  to 
the  nature  of  the  strain  or  blow  and  as  to  the  circumstances  accompanying 
the  same,  as  to  the  weight  he  was  lifting  or  pulling  when  he  received  the 
alleged  strain  or  the  force  of  the  alleged  blow.  And  especiaUy  should  it 
appear  that  the  strain  or  blow  was  where  the  hernia  appeared.  The  left  side 
of  the  body  where  the  strain  or  blow  occurred  is  vastly  more  comprehensive 
than  the  left  groin  where  the  hernia  appeared.  There  is  no  testimony  as 
to  these  facts.  We  have  simply  his  statement  that  he  received  either  a 
strain  or  was  struck  by  something  which  strain  or  blow  may  have  been  so 
slight  as  to  be  wholly  unimportant,  and  that  two  weeks  thereafter  he  was 
operated  on  for  a  hernia.  The  statement  in  the  finding  of  the  Commission 
that  prior  to  the  accident  the  claimant  was  in  good  physical  condition  is 
absolutely  without  evidence  in  its  support.  So  far  as  the  record  discloses 
he  may  have  had  this  hernia  for  a  long  time.  There  is  no  evidence  of  any 
pain  or  discomfort  in  connection  with  the  use  of  the  machine  either  as  the 
result  of  a  strain  while  using  the  same  or  as  the  result  of  being  struck 
thereby.  The  claimant  says  that  he  felt  a  pain  while  pulling  the  truck  but 
as  the  Commission  has  found  that  the  injury  was  not  occasioned  by  the 
truck  but  by  the  machine  we  must  disregard  that  testimony.  There  is  no 
evidence,  however,  that  the  hernia  first  made  its  appearance  at  or  about 
the  time  he  was  pulling  the  truck. 

In  the  Alpert  case  the  difficulty  was  in  the  insufficiency  of  the  findings. 
The  findings  in  this  case  are  certainly  ambiguous  and  unsatisfactory.  They 
leave  us  in  doubt  as  to  whether  the  Commission  intended  to  say  that  the 
hernia  was  caused  by  a  strain  or  blow  or  either.  But  passing  that  point, 
the  difficulty  is  in  the  insufficiency  of  the  evidence  to  establish  that  fact. 
The  principle  of  the  Alpert  case  applies.  There  is  no  evidence  that  the 
slleged  strain  or  blow,  whichever  it  may  have  been,  was  sufficient  to  produce 
the  hernia  or  if  sufficient  that  it  did  in  fact  produce  it.    The  claimant  does 
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not  anywhere  say  in  substance  or  effect  that  the  strain  or  blow  caused  the 
hernia.  In  Clover,  Clayton  d  Co.  y.  Hughe9  (3  B.  W.  G.  C.  275),  there  was  a 
finding  that  a  strain  in  fact  caused  a  hernia  and  the  court  said:  "If  that 
occurred  when  he  was  lifting  a  weight  it  would  be  properly  described  as  an 
accident.  •  •  •  But  it  does  not  establish  that  the  accident  was  one 
'arising  out  of  the  employment;'  *  *  *  It  may  be  that  the  work  has 
not,  as  a  matter  of  substance,  contributed  to  the  accident,  though  in  fact 
the  accident  happened  while  he  was  working,"  and  that  statement  received 
the  approval  of  the  Court  of  Appeals  in  the  Alport  case.  Paraphrasing 
some  of  the  other  language  in  the  opinion  in  that  case  it  may  properly  be 
said  that  the  lapse  between  cause  and  effect  is  as  apparent  from  the  evi- 
dence as  if  the  claimant  had  said  that  while  operating  the  machine  he 
strained  himself  or  was  struck  and  had  a  mental  collapse,  a  nervous  break- 
down or  an  attack  of  pneumonia. 

Another  reason  for  a  reversal  of  this  award  consists  in  the  fact  that 
there  is  no  evidence  of  the  period  of  disability  for  which  compensation  was 
made.  The  claimant  had  been  unemployed  but  had  been  cured  before  the 
award  and  there  is  no  evidence  as  to  the  length  of  disability. 

The  award  should  be  reversed  and  the  proceeding  remitted  to  the  Com- 
mission. All  concurred,  except  John  M.  Kellogg,  P.  J.,  and  Lton,  J., 
dissenting.    Award  reversed  and  proceeding  remitted  to  the  Commission. 

Cavalier  v.  Chetbolet  Motda  Co.,  1S9  App.  Div.  412,  Nov.  12,  1919. 

WooDWABD,  J.:  The  State  Industrial  Commission  has  found  as  con- 
clusions of  fact  that  one  James  Cavalier  received  his  injuries  while  employed 
as  a  laborer  by  the  Chevrolet  Motor  Company,  at  Tarrytown,  N.  Y.;  that 
"while  engaged  in  his  regular  course  of  employment,  at  about  4:30  P.  iff., 
of  March  11,  1919,  James  or  Vincenzo  Cavalier  while  pushing  a  pipe  about 
fourteen  feet  long,  felt  a  severe  pain  in  the  right  side,  which  caused  him 
to  stop  work  for  a  short  time.  On  March  12,  1919,  he  returned  to  the  plant 
of  his  employer,  and  after  having  informed  his  employer  that  he  had  been 
injured  on  March  11,  1919,  he  was  assigned  by  his  employer  to  light  wdrk, 
which  was  altogether  different  from  his  ordinary  line  of  duty.  On  the  even- 
ing of  March  12,  1919,  he  consulted  a  physician,  who  informed  him  that  his 
condition  was  such  that  he  could  not  work,  and  that  an  operation  was 
necessary.  The  said  physician  diagnosed  his  injury  as  a  right  inguinal  hernia 
(traumatic)  "  and  that  "  the  injuries  sustained  by  James  or  Vincenzo 
Cavalier  were  accidental  injuries,  and  arose  out  of  and  in  the  course  of  his 
employment." 

If  this  case  can  be  distinguished  from  that  of  Matter  of  Alport  v.  Powers 
(223  N.  Y.  97),  upon  the  authority  of  which  one  of  the  State  Industrial 
Commissioners  dissented  from  the  award,  the  point  of  digression  does  not 
occur  to  us.  There  is  no  finding,  as  there  is  no  evidence,  of  anything  in  the 
nature  of  an  accident;  merely  that  ''while  engaged  in  the  regular  course 
of  his  employment"  and  "while  pushing  a  pipe  about  fourteen  feet  long** 
the  claimant  "  felt  a  severe  pain  in  the  right  side,"  and  that  on  the  follow- 
ing day  a  physician  "diagnosed  his  injury  as  a  right  inguinal  hernia." 
There  i«  no  attempt  to  establish  that  the  claimant  did  not  have  a  hernia 
prior  to  the  day  on  which  he  is  allied  to  have  "  felt  a  severe  pain  in  the 
right  side."  What  part  of  the  right  side  is  not  disclosed;  it  may  have  been 
in  the  lung  or  in  the  pleura,  or  in  any  of  the  muscles  of  the  right  side,  while 
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an  *'  inguinal  hernia  "  is,  as  its  name  clearly  discloses,  confined  to  the  groin. 
One  would  hardly  describe  the  groin  as  the  "  right  side  "  of  a  man,  and  yet 
because  a  physician  discovered  "  a  right  inguinal  hernia  "  on  the  day  follow- 
ing ''a  severe  pain  in  the  right  side"  the  State  Industrial  Commission 
reaches  the  conclusion  that  the  claimant  suffered  "accidental  injuries" 
which  "arose  out  of  and  in  the  course  of  his  employment." 

The  claimant's  own  testimony  is  that  at  the  time  of  the  alleged  injury 
he  stopped  work  for  about  ten  minutes  and  thai  continued  his  employment 
up  to  five  o'clock.  That  is,  the  allied  injury  occurred  at  four-thirty,  and 
after  an  interval  of  ten  minutes  he  resumed  work  and  stayed  until  Iftve 
o'clock,  a  period  of  twenty  minutes.  No  one  pretends  that  there  was  any 
visible  injury;  that  anything  occurred  outside  of  the  ordinary  routine  of 
the  day's  work,  and  there  is  no  testimony  whatever  tending  to  show  that 
there  was  any  connection  between  this  **  right  inguinal  hernia "  and  the 
"  severe  pain  in  the  right  side "  of  the  claimant ;  no  evidence  that  a  hernia 
could  be  produced  by  anything  which  was  shown  to  have  occurred  on  the 
11th  day  of  March,  1919.  We  know  judicially  that  hernia  is  a  disease 
arising  out  of  natural  causes  as  well  as  from  accident  {Matter  of  Alpert  ▼. 
Powers,  223  N.  Y.  97,  101 ) ,  and  the  Workmen's  Compensation  Law  does  not 
insure  against  disease,  except  where  the  disease  or  infection  '*  naturally  and 
unavoidably"  results  from  an  injury.  {Richa/rdswi  v.  Qreenbwrg,  188  App. 
Div.  248,  249.)  It  does  not  follow  that  because  a  man  has  a  pain  in  his 
side  while  doing  his  ordinary  work,  without  slipping,  falling  or  other  mis- 
hap, and  a  physician  finds  an  inguinal  hernia  the  next  day,  that  the  hernia 
resulted  from  accidental  injuries,  even  though  the  physician  adds  to  his 
declaration,  in  parenthesis,  the  word  ''traumatic."  This  Word,  however 
much  abused  in  matters  relating  to  insurance,  contemplates  some  external 
violence;  some  wounding  or  bruising  of  the  body,  and  no  one  pretends  that 
anything  of  the  kind  occurred  in  ihis  case.  The  claimant  himself  merely 
says  that  he  was  doing  his  usual  work,  making  no  suggestion  of  anything 
happening  except  that  he  felt  a  "  severe  pain  in  the  right  side,"  such  as  all 
persons  experience,  no  doubt,  at  some  time  in  their  lives,  and  the  next  day 
a  "right  inguinal  hernia"  is  discovered,  and  this  simple  pain  in  the  side 
is  translated  into  an  accident  within  the  meaning  of  a  statute  designed  to 
protect  against  the  extraordinary  risks  of  certain  designated  employments. 
{Alpert  V.  Powers,  181  App.  Div.  902.)  There  is  not  even  a  suggestion  that 
this  hernia  had  not  existed  to  the  knowledge  of  the  claimant  prior  to  this 
alleged  injury.  It  is  not  an  unconunon  thing  for  men  with  hernia  to  work 
at  heavy  labor  and  to  suffer  at  times  from  exertion,  and  there  is  not  a 
particle  of  testimony  from  which  it  may  be  legitimately  inferred  that  this 
was  not  the  case  with  the  claimant.  No  connection  whatever  is  shown 
between  the  performance  of  the  labors  of  the  claimant  and  the  hernia  for 
which  this  award  has  been  made;  no  identity  of  time  or  of  place,  and  nothing 
which  brings  the  case  within  any  of  the  provisions  of  the  statute;  and  the 
capital  of  a  legitimate  business  ought  not  to  be  taken  to  compensate  for  an 
allied  injury  which  is  not  shown  to  have  been  produced  in  connection  with 
the  services  rendered  by  the  claimant. 

The  award  should  be  reversed,  and  the  matter  remitted  to  the  Commission 
All  concurred,  except  John  M.  Kexlooo,  P.  J.,  dissenting.  Award  reversed 
and  matter  remitted  to  the  State  Industrial  Commission. 
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The  Appellate  Division,  unanimously  and  without  opinion,  has 
affirmed  awards  to  a  freight  house  employee  for  a  hernia  due  to 
strain  in  lifting  a  heavy  bag:  Palmer  v.  N.  Y.,  Ontario  &  West- 
era  By.  Co.,  File  No.  80358,  May  4,  1918;  185  App.  Div.  930, 
Nov.  18,  1918;  to  the  widow  and  children  of  a  laborer  for 
a  hernia  due  to  strain  in  lifting  a  heavy  case  to  a  truck:  Spod- 
balski  V.  La  Lance  &  Grosjean  Mfg.  Co.,  Death  Case,  No.  351363, 
Apr.  14,  1919 ;  —  App.  Div.  — ,  Nov.  21,  1919;  to  a  blacksmith 
for  a  hernia  allied  to  have  been  due  to  lifting  a  heavy  piece  of 
iron:    Cesaro  v.  Bossert  Corp.,  Case  No.  S-12326,  Apr.  24,  1919  ; 

—  App.  Div.  — ,  Dec.  29,  1919;  and  to  an  elevator  operator  for 
aggravation  of  a  hernia  alleged  to  have  been  due  to  slipping  of 
his  hand  while  pushing  down  his  elevator  lever:  Trommer  v. 
M^Cleary,  Wallen  &  Crouse,  Case  No.  13127-A,  July  10,  1919 ; 

—  App.  Div.  — ,  Dec.  29,  1919.  In  the  Spodbalski  case  the 
employee  had  two  unsuccessful  operations  and  died  three  years 
after  the  accident. 

The  Commission  has  denied  award  for  death  from  heart  trouble 
alleged  to  have  had  its  origin  in  traumatic  hernia:  Fischer  v. 
Stevenson  Brewing  Co.,  S.  D.  K.,  vol.  10,  p.  633,  Bui.,  vol.  2, 
p.  31,  Oct.  25,  1916. 

h.  Knee  Joint 

A  piece  of  timber  fell  hitting  a  timber  foreman  upon  the  knee 
and  causing  synovitis  and  ankylosis.  The  injured  employee  failed 
to  file  a  claim  within  a  year.  The  Commission,  nevertheless, 
made  an  award  to  him  upon  ground  of  estoppel.  The  Appel- 
late Division  reversed  the  award  and  dismissed  the  claim,  with 
opinion,  which  has  been  reproduced  in  Bulletin  95,  page  265: 
DeOaglio  v.  Bradley  Contracting  Co.,  S.  D.  R.,  vol.  15,  p.  590, 
Bui.,  vol.  8,  p.  120,  Dec.  11,  1917;  Claim  No.  75360,  Jan.  18, 
1918;  184  App.  Div.  243,  July  1,  1918. 

L  Stonuch 
The  Appellate  Division,  unanimously  and  without  opinion, 
affirmed  award  to  the  widow  of  an  employee  whose  stomach  was 
injured  by  strain  and  by  fall  of  a  timber  across  his  abdomen 
while  he  was  unloading  lumber  from  a  car:  Carman  v.  Loper 
Bros.,  S.  D.  R.,  vol.  14,  p.  727,  BuL,  vol.  3,  p.  117,  Jan.  2,  1918; 
185  App.  Div.  901,  July  2,  1918. 


H.    EXCLUSITEHESS  OF  COMPENSATION  LAW 

The  Workmen's  Compensation  Law  of  Xew  York  has  aspects 
of  jurisdictional  conflict  with  other  New  York  laws,  laws  of  other 
States  and  Federal  laws. 

1.  RELATIVE  TO  OTHER  NEW  YORK  LAWS 

The  compensation  law  supplants  and  excludes  the  law  of  negli- 
gence, including  the  so-called  Employers'  Liability  Act  of  New 
York,  for  such  employers  as  comply  with  its  insurance  require- 
ments relative  to  such  accidents,  not  due  to  intoxication  or  willful 
intention  to  injure,  as  arise  out  of  and  in  the  course  of  the  hazard- 
ous employments  that  it  enumerates:  Shandhan  v.  Monarch 
Engineering  Co.,  219  X.  Y.  469  (Bulletin  81,  pages  315-327). 
Its  coverage  has  heen  disputed  where  the  Labor  Law,  the  Penal 
Law  or  other  New  York  statute  prohibits  employment  of  the 
person  injured  at  the  employment  in  which  the  accident  occurs, 
as,  for  example,  employment  of  a  child  at  operating  an  elevator 
or  a  dangerous  machine.  Cases  covering  this  point  are  presented 
above,  pages  160-170. 

A  box  upon  which  a  New  York  city  patrolman  had  mounted  to 
renew  an  electric  bulb  of  a  police  station  broke,  precipitating  him 
to  the  floor  and  causing  injuries  that  disabled  him  for  thirty-six 
days.  He  applied  to  the  police  commissioner  for  leave  of  absence 
with  full  pay  under  New  York  Charter  provisions,  but  the  police 
commissioner,  upon  advice  of  the  corporation  counsel,  ruled  that 
such  provisions  had  been  superseded  by  the  Workmen's  Compen- 
f^ation  Law.  He,  thereupon,  applied  to  the  State  Industrial  Com- 
mission for  compensation.  The  Commission  made  an  award  to 
him  directing  at  the  same  time  that  the  police  commissioner's 
correspondence  with  the  corporation  counsel  be  made  part  of  the 
record  in  the  case.  The  carrier  appealed  from  the  award  upon 
ground  that  the  patrolman  was  not  a  city  employee.  The  Appel- 
late Division  afiirmed  the  award,  two  justices  dissenting:  Ryan 
V.  City  of  Nexo  Yorh,  S.  D.  R.,  vol.  18,  p.  600,  Dec.  20,  1918; 
189  App.  Div.  49,  Sept.  18,  1919.  Texts  of  majority  and  dis- 
senting opinions  in  the  ca.se  apj)ear  above,  page  75.  The  Court 
of  Appeals  reversed  the  Ryan  award,  with  opinion  finding  want 

of  coverage,  January  20,  1920. 

[203] 
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Some  argument  that  work  done  under  special  act  of  the  l^s- 
lature  was  exempt  from  the  compensation  law's  provisions  did 
not  avail  in  Ccdamari  v.  Winston  &  Co,^  Death  Claim,  No.  67471, 
June  15,  1917;  184  App.  Div.  923,  May  17,  1918:  224  N.  Y. 
Rep.  622,  Oct.  22,  1918. 

In  certain  court  actions  of  employees  against  their  employers 
for  negligence  the  defendant  employers  have  pled  exclusive  juris- 
diction of  the  Workmen's  Compensation  Law. 

In  such  actions  an  allegation  of  defendant  employer  tiiat  no 
accident  is  at  the  foundation  of  the  injury  is  an  insufficient 
defense.  The  Appellate  Division  and  the  Court  of  Appeals  have 
so  held  in  reversal  of  interlocutory  judgment  of  Special  Term 
of  the  Supreme  Court  in  Erie  County  which  debarred  an  action 
for  negligence:  Navd  v.  King  Sewing  Machine  Co.,  95  Misc. 
676,  June  20,  1916;  178  App.  Div.  31,  Apr.  4,  1917;  223  N.  Y. 
Bep.  567,  Mar.  12,  1918.  Opinions  in  the  case  are  in  Bulletin  81, 
pages  402-404,  and  Bulletin  95,  page  383.  The  decision 
signifies  that  a  claimant  denied  compensation  for  want  of  cover- 
age, on  account  of  non-occurrence  of  an  accident,  or  on  other 
account,  has  two  remedies,  namely,  appeal  to  the  Appellate  Divi- 
sion, Third  Department,  and  action  for  negligence  in  a  court  of 
competent  jurisdiction. 

In  such  actions,  plaintiff  employee  fails  to  show  cause  of  action 
if  his  complaint  admits  that  the  case  is  within  the  compensation 
law's  coverage  and  at  the  same  time  omits  to  allege  that  the 
defendant  employer  has  not  complied  with  the  compensation  law's 
insurance  requirements.  The  Appellate  Division,  First  Depart- 
ment, has  80  held  in  reversing  an  order  of  Special  Term  of  the 
Supreme  Court  in  New  York  county.    Its  opinion  is  as  follows : 

Nulls  v.  Haboman,  Peck  &  Gb.,  185  App.  Div.  351,  Dec.  13,  1918. 

DowLiNO,  J.:  The  real  questioa  involved  herein  is  the  sufficiency  of  the 
complaint,  which  defendant  claims  sets  forth  no  cause  of  action.  The  action 
is  brought  to  irecoyer  damages  for  the  death  of  plaintiiTs  testator,  Julius 
Nulle,  who  was  a  night  engineer  employed  hj  defendant  in  it«  piano  factory 
at  642  West  Fifty-second  street,  in  the  city  of  New  York.  It  is  set  forth  in 
the  complaint  that  Nulle,  while  acting  as  night  engineer,  in  defendant's  employ 
on  November  5,  1916,  in  the  ordinary  course  of  his  employment  and  under  the 
direction,  supervision  and  control  of  the  defendant,  was  instructed  to  dispose 
of  refuse  collected  in  the  piano  factory,  which  was  of  a  highly  inilammable 
nature  and  was  placed  in  cans  to  be  disposed  by  decedent  under  defendant's 
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•upfltTitioa;  that  decedent  wm  diraeted  by  dafnidaaty  in  the  ordinmry  ooorae 
off  hie  employment,  to  bum  the  refuse  in  defendenfe  furnace.  It  ie  alleged 
that  the  furnace  was  old,  worn,  defective  and  unsafe,  to  defendant's  knowledge, 
despite  which  no  instructions  as  to  its  danger  were  given  by  it  to  NuUe;  that 
the  usual  end  ordinary  guards  in  general  use  on  furnaces  of  this  character 
were  absent;  that  because  of  these  conditions,  Kulle,  while  in  the  perform- 
ance of  his  duties  as  engineer  in-  defendant's  employ,  and  while  actually 
placing  the  highly  inflammable  material  in  the  furnace,  was  severely  burned 
as  the  result  of  tiie  ignition  of  the  refuse  by  a  back  draft,  which  in  turn  set 
flre  to  Nuiie's  clothing,  and  inflicted  injuries  from  which  he  died  more  than 
a  month  thereafter.  Among  the  specifications  of  defendant's  negligence  are, 
that  the  furnace  was  taxed  beyond  its  capacity  and  was  entirely  unsafe  and 
inanflfeiept  for  the  woric  for  which  it  was  used;  that  guards  were  absent; 
that  there  was  no  reasonable  or  proper  care,  test  or  inspection;  that  the 
Smployers'  Liability  Act  had  not  been  complied  with,  nor  had  chapter  667 
of  the  Laws  of  1906;*  that  the  furnace  was  used  in  an  unsafe  and  improper 
manner;  and  that  Nulle's  death  was  due  to  the  defective  condition  of  the 
ways,  works,  machinery,  plant,  tools  and  implements  owned,  operated  and 
controlled  by  defendant,  which  condition  could  have  been  discovered  1^ 
defendant  by  the  use  of  reasonable  and  proper  care,  and  that  defendant  had 
knowledge  thereof  or  could  have  discovered  the  same  with  reasonable  dili- 
gence. It  is  further  averred  that  the  notice  required  by  the  Employers' 
Liability  Act  had  been  duly  given.  (See  Laws  of  1!N)2,  chap.  600;  Labor 
Law  [Consol.  Laws,  chap.  91;  Laws  of  1909,  chap.  86],  art.  14,  as  amd«  by 
Laws  of  1910,  chap.  802.) 

Defendant  oontmds  that  the  complaint  is  insufficient  and  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  inasmuch  as  under  its  allega- 
tions the  only  remedy  available  was  that  provided  by  the  Worlunen's  Compen- 
sation Law,  which  is  exclusive;  and  that  the  only  exception  is  to  be  found 
in  case  the  employer  has  failed  to  secure  the  statutory  compensation  as  pro- 
vided in  the  act,  in  which  event  the  plaintiff  must  set  forth  in  his  com- 
plaint the  necessary  allegations  to  bring  himself  within  the  exception.  In 
this  contention  we  think  the  defendant  is  correct. 

The  complaint  alleges  that  decedent  was  employed  in  a  piano  factory,  and 
the  manufacture  of  pianos  is  a  hasardous  employment  within  the  meaning 
of  the  Workmen's  Ccxnpensation  Law  (Gonsol.  Laws,  chap.  67  [Laws  of  1914, 
chap.  41],  f  3,  subd.  1,  as  amd.  by  Laws  of  1916,  chap.  602),  being  embraced 
in  group  16  of  section  2  thereof  (as  amd.  by  Laws  of  1916,  chap.  622). 
Decedent  was  an  employee  in  a  hasardoue  employment  under  the  terms  of 
subdivision  4  of  section  3  of  the  act  (as  amd.  by  Laws  of  1916,  chap.  622). 
His  status  as  an  employee  within  the  terms  and  protecticm  of  this  statute 
is  fixed  by  the  allegations  of  the  complaint.  Section  10  of  the  Workmen's 
Compensation  Law,  so  far  as  material,  at  the  time  of  decedent's  injury 
reads  as  follows:  **  Bvery  empli^r  subject  to  the  provisions  of  this  chapter 
shall  pay  or  provide  as  required  by  this  chapter  compensation  according  to 
the  schedules  of  this  article  for  the  disability  or  death  of  his  employee 
resulting  from  an  accidental  personal  injury  sustained  by  the  employee 

*  Adding  to  Bailroad  Law  (Gen.  Lawn,  chap.  89;  Lawn  of  1800,  chap.  565). 
I  42a;  Railroad  Law  (Consol.  Lawp,  chap.  49:  Lawa  of  191-0,  chap.  481).  I  64. — 
(RSP. 


206     Court  Decisions  on  Workmen's  Compensation  Law 

arising  out  of  and  in  the  course  of  his  employment,  without  regard  to  fault 
as  a  cause  of  such  injury,  except  where  the  injury  i^  occasioned  by  the  willful 
intention  of  the  injured  employee  to  bring  about  the  injury  or  death  of  him- 
self or  of  another,  or  where  the  injury  results  solely  from  the  intoxication  of 
the  injured  employee  while  on  duty.    *    *     *." 

Section  11  thereof  (as  amd.  by  Laws  of  1916,  chap.  622)  at  the  same  time 
provided:  "The  liability  of  an  employer  prescribed  by  the  last  preceding 
section  shall  be  exclusive  and  in  place  of  any  other  liability  whatsoever,  to 
such  employee,  his  personal  representatives,  husband,  parents,  dependents  or 
next  of  kin,  or  anyone  otherwise  entitled  to  recover  damages,  at  common  law 
or  otherwise  on  account  of  such  injury  or  death,  except  that  if  an  employer 
fail  to  secure  the  payment  of  compensation  for  his  injured  employees  and 
their  dependents  as  provided  in  section  fifty  of  this  chapter,  an  injured 
employee,  or  his  legal  representative  in  case  death  results  from  the  injury, 
may,  at  his  option,  elect  to  claim  compensation  imder  this  chapter,  or  to 
maintain  an  action  in  the  courts  for  damages  on  account  of  such  injury 
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Thus  by  the  provisions  of  the  Workmen's  Compensation  Law  in  effect  at 
the  time  of  decedent's  death,  imder  the  state  of  facts  shown  by  the  complaint, 
deceased  was  an  employee  of  defendant  engaged  in  a  haeardous  employment, 
and  having  received  injuries  arising  out  of  and  in  the  course  of  his  employ- 
ment, the  remedy  provided  by  the  act  becanne  exclusive  and  no  cause  of  action 
arose  either  at  common  law  or  under  the  Employers'  Liability  Act.  The  only 
exception  to  this  rule  would  be  in  case  the  employer  had  failed  to  secure 
the  payment  of  compensation  for  his  injured  employees  and  their  dependents 
as  provided  In  the  act.  But  this  is  a  matter  for  the  plaintiffs  to  plead,  if 
they  desire  to  seek  a  recovery  outside  the  act.  That  the  remedy  provided 
under  the  act  is  exclusive  where  it  applies,  was  held  in  Shanahan  v.  Monarch 
Engineering  Company  (219  N.  Y.  469).  That  the  burden  is  upon  the  plain- 
tiffs to  set  forth  the  facts  showing  that  the  act  did  not  apply  is  clearly  indi- 
cated in  the  opinion  of  this  court  in  Shmnick  v.  Clover  Farms  Co.  { 169  App. 
Div.  237) :  "There  is  no  allegation  that  defendant  has  failed  to  secure  the 
payment  of  compensation  for  his  injured  employees  or  their  dependents  as 
provided  in  section  50  of  the  act  (as  amd.  by  Laws  of  1914,  chap.  316),  or 
that  plaintiff  has,  for  that  reason,  elected  to  sue  in  the  courts.  The  question 
we  have  to  consider,  therefore,  is  whether  the  Workmen's  Compensation  Law 
provides  compensation  for  such  an  injury  as  that  which  plaintiff  has  suf- 
fered." This  ease  was  cited  by  the  court  as  authority  for  its  decision  in 
NUsen  v.  American  Bridge  Co,  (176  App.  Div.  915;  affd.,  221  N.  T.  12). 

Inasmuch  as  plaintiffs  have  failed  to  set  forth  the  necessary  facts  showing 
that  they  come  within  the  exception  and  that  they  are  not  limited  to  the 
exclusive  remedy  provided  by  the  act,  the  complaint  was  demurrable,  and  the 
motion  for  judgment  should  have  been  granted. 

The  order  appealed  from  will,  therefore,  be  reversed,  with  costs,  and  the 
motion  for  judgment  on  the  pleadings  in  favor  of  the  defendant  will  be 
granted,  with  ten  dollars  costs,  with  leave  to  the  plaintiffs  to  serve  an 
amended  complaint  within  twenty  days  upon  payment  of  said  costs. 

Clabkb,  p.  J.,  Smith,  Page  and  Sheabn,  JJ.,  concurred.  Order  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  granted,  with  ten  dollars 
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costs,  with  leave  to  plaintiffs  to  serve  an  amended  complaint  on  payment  of 
costs. 

In  a  later  case  the  Supreme  Court  in  Kings  county  has  flatly 
declined  to  follow  the  ruling  in  Nulle  v.  Ilardman,  Feck  <6  Co. 
It  has  denied  defendant's  motion  for  judgment  upon  the  plead- 
ings in  an  action  for  wrongful  death  of  an  employee,  with  opinion 
as  follows: 

Basso  ▼.  Ciabx  &  Son,  108  Misc.  78,  July,  1919. 

BEinsDicT,  J.:  Administrators  sue  defendant  under  section  1902  of  the 
Civil  Code  for  damages  for  negligently  causing  the  death  of  Salvatore  Basso, 
their  intestate.  Neither  the  right  to  hring  such  an  action  as  the  present  nor 
the  ronedy  afforded  by  our  Code  provision  existed  at  common  law.  The 
present  action  is  purely  statutory.  McKay  ▼.  Byracuae  B,  7.  R,  Co,,  208 
N.  Y.  359.  Statutes  conferring  the  right  to  maintain  actions  for  damages  in 
death  cases  are  within  the  l^itimate  scope  of  state  legislation.  Such  enact- 
ments are  upheld  although  relating  to  or  affecting  incidentally  matters  which 
are  maritime  in  character.  Legislation  of  this  nature,  essentially  local,  and 
operating  in  personam,  does  not  affect  an  unauthorized  change  or  modification 
in  the  general  maritime  law,  nor  does  it  contravene  the  profvlsion  of  the 
Federal  Constitution  extending  the  judicial  power  of  the  United  States  ^  to  all 
cases  of  admiralty  and  maritime  jurisdiction,"  nor  the  acts  of  Congress 
saving  to  suitors  the  right  of  a  common-law  remedy.  In  fact,  it  has  been 
expressly  held  that  state  legislation  similar  to  our  Code  provision  is  a 
"general  law  of  personal  rights,  not  specially  directed  to  commerce  or  navi* 
gation,  but  applying  alike  on  sea  and  shore  ;**  and  such  a  statute  does  not 
contravene  or  interfere  with  the  ''proper  harmony  and  uniformity"  of  the 
maritime  law  in  its  international  or  interstate  relations.  The  question  has 
been  considered  in  the  following  cases.  City  of  Nortoalk,  55  Fed.  Repr.  98, 
106,  108;  Bouthem  Poo.  Co.  v.  Jmw^,  244  U.  S.  205,  216,  citing  The  Oiiy  of 
NonoaUt;  The  BamUton,  207  id.  398,  403;  The  LoiiOMoanna,  21  Wall.  558, 
579,  580. 

It  seems  to  me,  therefore,  that  the  question  of  the  right  of  a  litigant  to 
elect  between  the  benefits  of  the  Workmen's  Compensation  Law  of  New  York, 
a  suit  in  admiralty  or  an  action  at  common  law,  discussed  by  counsel  for  the 
defendant  and  in  the  cases  cited  by  him,  is  not  germane  to  any  questioa 
presented  on  this  motion. 

The  right  *to  elect  to  proceed  in  admiralty  is  not  involved  because  the  plain- 
tiffs have  not  so  attempted.  The  right  to  elect  between  the  Compensation 
Law  and  an  action  at  common  law  is  not  presented  because  the  plaintiffs 
have  neither  a  right  nor  a  remedy  enforceable  at  common  law.  The  action 
which  they  have  attempted  to  bring  is  purely  statutory,  and  the  sole  question 
in  this  respect  is,  therefore,  whether  they  may  elect  between  the  Compen- 
sation Law  and  an  action  in  the  courts  under  the  Code  provisions.  I  think 
the  question  must  be  answered  in  the  negative. 

Since,  as  already  shown,  a  statute  authorizing  an  action  for  negligence  in 
causing  death,  even  though  the  deceased  was  engaged  at  the  time  in  work  of 
a  maritime  character,  does  not  offend  against  the  Federal  Constitution  ot 
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any  act  of  Congreas^  nor  contniyene  any  eaaential  feature  of  the  harmony 
and  uniformity  sought  to  be  preaerved  in  the  administration  of  the  maritime 
law,  it  follows  that  the  action  so  authorized  by  such  a  statute  stands  in  the 
same  category  and  is  affected  by  the  Workmen's  Compensation  Law  equally 
and  in  like  degree  as  any  oUier  action  authorized  by  local  statute  or 
sanctioned  by  the  common  law  as  applied  in  this  state. 

The  State  Constitution  (Art.  I,  9  19)  authorizes  the  legislature  to  enact 
Workmen's  Compensation  Laws  and  confers  upon  it  in  this  respect  plenary 
powers.  The  l^islature  may  provide  that  such  compensation  and  the  remedy 
therefor  "  shall  be  ezslusiTe  of  all  other  rights  and  remedies  for  injuries  to 
employees  or  for  death  resulting  from  such  injuries,"  etc.  Pursuant  to  such 
constitutional  authorization,  the  legislature  has  provided  in  section  10  of 
the  Compensation  Law  for  liability  in  death  cases  and  in  section  11  has 
enacted  that  such  liability  shall  be  exclusive,  except  that  in  case  the  employer 
fails  to  comply  with  the  provision  of  section  50  an  action  may  be  brought  in. 
the  courts  at  the  election  of  the  injured  party.  It  follows  that  if  the 
defendant  has  complied  with  the  provisions  of  the  Compensation  Law  the 
benefits  of  that  law  are  exclusive  and  hence  that  the  present  action  may  not 
be  maintained.    Shanahan  v.  Monarch  Engineering  Co.,  219  N.  Y.  469. 

The  question  still  remains  whether  the  plaintiffs  must  affirmatively  allege 
a  failure  by  the  defendant  to  secure  the  payment  of  compensation,  as  required 
by  section  50  of  the  Compensation  Law,  and  their  consequent  election  to  sue  in 
the  courts,  or  whether  this  is  matter  to  be  pleaded  by  way  of  defense.  The 
following  cases  seem  to  hold  that  the  burden  of  pleading  in  this  respect  is 
upon  the  plaintiff:  NuUe  v.  Sa4^man,  Peck  d  Ook,  1B5  App.  Div.  351; 
Shinniok  v.  Clover  Farme  Co,,  169  id.  236;  RiM>y  v.  Morue  Dry  Dock  d 
Repair  Co.,  107  Misc.  Rep.  199. 

Notwithstanding  these  decisions  it  seems  to  me  that  the  question  is  still 
arguable. 

In  the  Bhanahan  Caee,  aupra,  the  complaint  set  forth  a  cause  of  action 
under  Code  section  1902,  but  did  not  allege  the  failure  of  the  defendant  to 
secure  compensation  as  required  by  the  Compensation  Law.  The  answer  set 
up  as  a  separate  defense  the  Compensation  Law;  that  such  law  provided  that 
the  employer  upon  securing  the  payment  and  compensation  as  therein  pro- 
vided should  be  relieved  from  all  liability,  etc.;  that  the  occupation  in  which 
plaintiff's  intestate  was  employed  at  the  time  of  the  injuries  was  within  the 
protection  of  the  Compensation  Law,  and  that  the  defendant  had  secured  the 
payment  of  such  compensation  as  required  by  that  law.  Hie  plaintiff 
demurred  to  this  defense  and  the  question  certified  to  the  Court  of  Appeals 
was  "Shoidd  the  demurrer  to  the  second  defense  in  the  answer  be  sus- 
tained? "    The  question  so  certified  was  answered  in  the  negative. 

This  seems  to  me  to  be  a  decision  to  the  effect  that  pleading  oompluttiea  by 
the  defendant  with  the  Compensation  Law  is  a  good  defense  to  an  action 
under  section  1902  of  the  Code.  Therefore,  how  can  it  be  said  that  pleading 
non-compliance  with  that  law  is  an  essential  element  of  the  cause  of  action? 
If  the  complaint  in  the  Bhanahan  case  was  defective  for  failure  to  allege 
ftoi»-compZ«(mc6  by  the  defendant  with  the  Compensation  Law,  it  seems  to  me 
that  the  Court  of  Appeals  would  have  so  indicated.  It  is  difficult  to  conceive 
that  the  Court  of  Appeals  decided  that  compliance  with  the  statute  was  a 
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ffood  defence  to  a  complaint  bad  for  failure  to  allege  non-compZiofioe  with  the 
sanie  sUtute.  See,  ako,  Bchattf^w  t.  Amcrioom  Todocoo  Co.,  100  Mite.  Rep. 
261. 

Bendee,  it  has  never  been  contended,  ao  far  as  I  am  aware,  that  the  Com- 
p«iaation  Law  either  ezpresely  or  impliedly  repeals  section  1902  of  the  Civil 
Code.  That  statute  still  remains  in  force  and  is  applicable  to  all  cases  not 
included  within  the  scope  of  the  Compensation  Law;  and  in  the  BKam^iham 
case  the  court  states  that  if  the  employer  fails  to  comply  with  the  statute 
**  he  ifl  subject  to  such  an  action  as  the  present  one  as  a  penalty;"  and  the 
court  has  already  characterised  that  section  as  one  brought  under  section 
1902  of  the  Code.  What  relation,  then,  does  section  11  of  the  Compensation 
Law  bear  to  section  1902  of  the  CodeT  What  effect  does  it  have  upon  the 
Code  provision? 

Beetion  11  in  effect  takes  out  of  the  operation  of  section  1902  of  the  Code 
the  ri|^t  to  enforce  liability  in  certain  cases  embraced  within  the  terms  and 
conditions  of  the  Compensation  Law.  It  engrafts  a  limitation  upon  the  lia- 
bility enforceable  under  that  section.  In  this  respect  it  may  be  contended,  I 
think,  with  some  plausibility  that  section  11  operates  as,  and  performs 
the  functions  of,  a  proviso.  It  is  a  subsequent  enactment  and  it  curtails 
the  rights  enforceable  under  a  prior  statute.  If  this  section  may  be  con- 
sidered  as  a  proviso,  then  the  plaintiffs  made  out  a  prima  /ocie  case  when 
they  stated  a  cause  of  acti<Mi  under  section  1902  of  the  Code.  They  were 
not  bound  to  negative  section  11  of  the  subsequent  act.  See  RoweU  v. 
JamTTMi,  161  N.  Y.  60,  67,  68. 

I  think  this  moticn  may  be  entertained  notwithstanding  that  an  answer 
containing  denials  has  been  interposed.  See  the  following  cases:  Lange- 
neeker  v.  Longeruecker,  140  N.  Y.  Supp.  403;  Quggenhdm  v.  Ouggenheimt 
159  id.  333;  Spielberg  v.  Canada  8.  8.  lAnee,  98  Misc.  Rep.  804;  ^Tc^Ieissner 
▼.  aoldeiicker,  135  App.  Div.  465;  Oleen  v.  8i»ger  Mfg.  Co.,  143  id.  142; 
(ySourke  T.  Paiterean,  157  id.  284;  Field  t.  Empire  Com  Goode  Co.,  179 
id.   263,  255. 

It  was  held  in  NiUen  ▼.  American  Bridge  Co.,  221  K.  Y.  12,  that  in  a 
common  law  action  where  it  does  not  «9pear  from  the  complaint  that 
plaintiff  was  engaged  in  an  employment  classed  as  hazardous  in  the  Work- 
men's Compensation  Law  the  question  was  not  presented  whether  the  plain- 
tiff, by  reason  of  said  law,  is  barred  from  the  right  to  recover;  and  that, 
therefore,  a  demurrer  to  the  complaint  cannot  be  sustained  upon  the 
ground  that  the  complaint  failed  to  state  facts  constituting  a  cause  of 
action,  merely  because  the  remedy  provided  in  the  Compensation  Law  is 
ezclusiTe.    By  analogy  this  reasoning  seems  to  be  applicable  to  the  present 


The  defendant*a  motion  for  judgment  on  the  pleading  should,  I  think, 
upon  these  considerations  be  denied.  Ten  dollars  costs  of  motion.  Motion 
denied,  with  ten  dollars  costs. 

In  such  a  case  as  the  NuUe  case,  plaintiff  employee  must  not 
only  allege  in  his  complaint  that  defendant  employer  has  not 
complied  with  the  compensation  law's  insurance  requirements  but 
must  prove  the  allegation.     The  Appellate  Term  of  the  Supreme 
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Court,  First  Department,  has  so  held  in  reversing  a  judgment  of 
the  Municipal  Court  of  New  York  City:  Barone  v.  Brambach 
Piano  Co.,  101  Misc.  669,  Dec.  6,  1917.  Text  of  opinion  in  the 
Barone  case  is  in  Bulletin  87,  page  263. 

An  employee  cannot  maintain  an  action  for  negligence  against 
his  employer  as  a  third  party  when  injured  while  at  work  for 
him:  Winter  v.  Doelger  Brewing  Co.,  95  Misc.  150,  May,  1916; 
175  App.  Div.  796,  Dec.  29,  1916;  226  N.  Y.  Rep.  581,  Mar.  21, 
1919.  Opinions  in  this  case  are  in  Bulletin  81,  pages  124-126, 
and  Bulletin  87,  pages  251,  252. 

Earlier  opinions  and  decisions  r^ulating  procedure  in  negli- 
gence actions  of  employees  against  their  employers  are  in  Bul- 
letin 81,  pages  111-114,  and  Bulletin  87,  pages  249-251.  On 
December  9,  1919,  the  Court  of  Appeals  affirmed  the  Appellate 
Division's  judgment  in  Murphy  v.  Lxcdlum  Steel  Co.,  described 
in  Bulletin  87,  pages  126,  127,  253. 

2.  RELATIVE  TO  STATUTES  OF  OTHER  STATES 

The  Workmen's  Compensation  Law  of  New  York  comes  into 
jurisdictional  rivalry  with  the  compensation  laws  and  employers' 
liability  laws  of  other  States  in  cases  where  employees  hired  in 
New  York  meet  with  accident  in  other  States  and  where 
employees  hired  in  other  States  meet  with  accident  in  New  York. 
The  law  of  these  extra-territorial  cases,  as  developed  by  New  York 
court  decisions,  has  been  presented  in  Bulletin  81,  pages  153-159, 
236-248,  Bulletin  87,  pages  283-290,  and  this  Bulletin,  pages 
212-225. 

3.  RELATIVE  TO  FEDERAL  STATUTES 

The  Federal  Employers'  Liability  Act  totally  excludes  the  New 
York  Workmen's  Compensation  Law  as  concerns  railroad  acci- 
dents in  intersate  commerce:  New  York  Central  R.  R.  Co.  v. 
Winfield,  244  IT.  S.  147.  Court  opinions  in  the  Winfield  case 
and  court  opinions  defining  interstate  commerce  relative  to  indus- 
trial accidents  are  in  Bulletin  81,  pages  159-181,  Bulletin  87, 
pages  290-320,  and  this  Bulletin,  pages  226-242. 

Amendments  of  1917  to  the  United  States  Judiciary  Code  save 
to  claimants  in  admiralty  or  maritime  accident  cases  "  the  rights 
and  remedies  under  the  workmen's  compensation  law  of  any 
State."     These  amendments  are  intended  to  offset  the  decisions 
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of  the  United  States  Supreme  Court  in  Southern  Pacific  Co.  v. 
Jensen^  244  U.  S.  205 ;  and  Clyde  Steamship  Co.  v.  Walkery  244 
U.  S.  255.  Commissioner  Sayer  is  of  opinion  that  the  provisions 
of  the  United  States  Judiciary  Code,  as  they  now  stand,  exclude 
action  in  admiralty  relative  to  a  maritime  industrial  accident 
occurring  in  New  York  and  confine  the  injured  employee  exclu- 
sively to  a  compensation  claim:  Balais  v.  Brady  a/nd  Gioe, 
S.  D.  R.,  vol.  19.  p.  503,  Mar.  11,  1919.  He  instances  as  author- 
ity the  decision  of  Judge  Learned  Hand  of  the  United  States 
District  Court  for  the  Southern  District  of  New  York  in  Matter 
of  Steam  Lighter  IloweU,  below,  page  251.  The  Appellate  Divi- 
sion has  affirmed  death  benefits  in  the  Balais  case  with  opinion 
which  does  not  touch  upon  the  point  of  exclusiveness.  The 
opinion  appears  below,  page  250.  Relation  of  admiralty  law  to 
the  New  York  Workmen's  Compensation  Law,  as  defined  by  court 
decisions  and  by  legislation,  has  been  presented  in  Bulletin  81, 
pages  29,  30,  160,  161,  181,  182;  Bulletin  87,  pages  320-379, 
and  this  Bulletin,  pages  243-250. 
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Large  employers  owning  manufacturing  plants  in  New  York 
and  in  other  States  shift  employees  from  their  New  York  plants 
to  their  plants  in  other  States.  Contractors  in  New  York  under- 
take jobs  in  other  States  and  send  workmen  from  New  York  to 
the  jobs.  Vessels  owned  by  New  York  city  employers  carry  their 
employees  to  distant  United  States  waters.  New  Jersey  and 
Pennsylvania  factory  owners,  hotel  keepers,  etc.,  run  in  to  New 
York  City  to  hire  help.  The  duties  of  New  York  employees, 
especially  those  near  the  state  boundary,  occasionally  and  tempo- 
rarily carry  them  over  the  line.  Such  are  the  origins  of  extra- 
territorial compensation  cases. 

The  right  of  an  employee  hired  in  New  York  by  an  employer 
carrying  on  in  New  York  a  business  covered  by  the  New  York 
Workmen's  Compensation  Law  to  compensation  when  sent  by  his 
employer  outside  of  the  State  and  injured  outside  of  the  State 
upon  his  employer's  business  has  been  established  by  the  decisions 
of  the  Court  of  Appeals  in  Post  v.  Burger  &  Gohlke,  Klein  v. 
8 toller  £  Cook  Co,,  and  Fitzpairick  v.  Blackall  &  Baldwin  Co. 

The  Klein  and  Fitzpatrick  cases  have  also  decided  that  an 
employee  hired  in  New  York  by  such  an  employer  need  not  have 
worked  for  his  employer  in  New  York  at  all,  but  may  have  been 
hired  for  work  to  be  done  wholly  without  the  State.  The 
employers  in  these  two  cases  were  doing  business  in  New  York 
and  so  were  amenable  to  the  New  York  Workmen's  Compensation 
Law.     They  had  taken  out  insurance  under  its  provisions. 

The  State  Industrial  Commission,  in  Lloyd  v.  Power  Specialty 
Co,  and  Carlson  v.  Ogden  Co.,  took  the  ground  that  non-residents 
of  New  York  hired  in  New  York  and  injured  outside  of 
New  York  were  not  entitled  to  compensation.  The  Appellate 
Division  disapproved  of  this  denial  of  compensation  in  the  Carl- 
son case  (181  App.  Div.  963)  and  the  Commission  later  made  an 
award  to  Carlson.  The  Appellate  Division  held  that  the  Court 
of  Appeals  decision  in  Post  v.  Burger  &  Oohlke  governed  Carl- 
son's award.  Though  Carlson's  employer  was  a  New  Jersey  cor- 
poration, the  corporation  did  business  in  New  York  and  Carlson 
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had  worked  for  it  in  New  York  prior  to  his  injury.  The  corpo- 
ration made  pier  shed  doors.  Carlson  was  hurt  by  a  door  that 
he  was  installing  in  Texas. 

The  opinions  and  decisions  in  the  Post,  Carlson  and  other 
precedent  cases  have  been  presented  in  Bulletin  81.  pages  153- 
159,  236-248;  and  Bulletin  87,  pages  283-290. 

But  though  the  employee  need  not  be  a  resident  of  New  York 
in  order  to  get  compensation,  the  employer  must  be  carrying  on 
business  within  New  York  in  order  that  the  New  York  Comimis- 
sion  may  have  jurisdiction.  A  contract  of  employment  made 
in  New  York  for  work  to  be  done  outside  of  New  York  is  not 
a  basis  for  compensation  under  the  New  York  Workmen's  Com- 
pensation Law  for  an  accident  to  the  contracting  employee  occur- 
ring outside  of  New  York,  if  the  employer  does  not  carry  on  his 
hazardous  business  within  New  York.  In  short,  foreign  em- 
ployers are  not  subject  to  the  New  York  Workmen's  Compensa- 
tion Law,  even  though  they  procure  employees  in  New  York. 
This  phase  of  extra-territoriality  has  been  developed  by  the  New 
York  Court  of  Appeals  in  its  opinion  in  Smith  v.  Heine  Safety 
Boiler  Co.  and  by  the  Appellate  Division  in  its  opinion  in  Perli8 
V.  Lederer. 

In  the  Smith  case,  the  Appellate  Division  afRrmed  death 
benefits  to  the  widow  of  an  employee  because  his  contract  of 
employment  had  been  made  in  New  York,  though  such  contract 
had  been  made  and  the  employer  had  moved  his  business  out 
of  New  York  long  before  the  New  York  Workmen's  Compensa- 
tion Law  had  come  into  existence.  The  facts  of  Smith's  employ- 
ment are  stated  in  the  opinion  upon  which  the  Court  of  Appeals 
has  based  its  reversal  of  the  Appellate  Division's  order  and  its 
reversal  of  the  claim.  The  Court  of  Appeals  holds  that  '*The 
duty  to  insure  does  not  outlast  the  existence  within  our  borders 
of  the  business  or  relation  which  calls  it  into  life."  It  holds  that 
an  employer  doing  no  business  in  New  York  is  subject  to  no  duty 
to  insure  his  employees  under  the  New  York  Workmen's  Com- 
pensation Law,  but  excepts  the  cape  of  such  employees  as  such 
employer  may  send  into  New  York.  It  finds  no  conflict  between 
its  decisions  in  the  Smith  and  Post  cuses.  Its  opinion  in  full 
is  as  follows: 
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IShith  y.  HEnnB  Sapbtt  Boileb  Ck>.,  2^4  N.  Y.  0,  May  28,  1919. 

Cabdozo,  J.:    This   is  a   claim   for  death   benefits   under   the   Workmen's 
Compensation  Law. 

The  employer,  the  Heine  Safety  Boiler  Company,  is  a  Missouri  Corpora- 
tion. It  has  factories  in  Missouri  and  Pennsylvania.  Warren  H.  Smith, 
the  decedent,  entered  its  servioe  in  1900  under  a  ecmtract  of  employment 
which  was  made  in  New  York  city.  Mr.  Smith  was  a  traveling  engineer. 
He  was  sent  all  over  the  United  States,  and  took  his  orders  from  the 
employer's  superintendent  of  construction.  At  first,  the  employer  main- 
tained engineering  and  construction  offices  in  New  York.  In  1904,  the 
construction  office  was  moved  to  PhtenixviUe,  Pennsylvania.  After  that, 
Mr.  Smith  reported  there  and  received  his  orders  there.  Some  years  before 
the  accident,  the  engineering  office  was  moved  to  the  same  place.  All 
that  was  left  in  New  York  was  a  selling  agency.  On  December  10,  1916, 
Mr.  Smith  was  sent  from  Pennsylvania  to  Biddeford,  Maine,  to  install  a 
boiler,  and  while  working  there  was  killed.  The  questicm  is  whether  the 
New  York  statute  applies  to  such  a  case. 

No  hazardous  business  was  transacted  by  the  employer  in  New  York 
when  this  accident  occurred  in  Maine^-  Oniei  ^factory,  the  oonstruetixm 
department,  and  the  engineering  department  were  in  Missouri  and  Penn- 
sylvania. The  argument  is  that  liability  attaches  under  our  statute 
because  the  contract  of  employment  was  made  in  our  state.  But  that 
is  not  enough.  At  the  date  of  that  contract  (1900)  there  was  no  Work- 
men's Compensation  Act  in  New  York.  Long  before  any  such  act  became 
a  law,  the  employer  moved  its  business  away.  In  1916  it  waa  siabject 
to  ho  duty  to  insure  its  employees  under  our  law,  except,  indeed,  such 
employees  as  it  might  send  within  our  state.  The  Workmen's  Compensa- 
tion Act  involves  an  exercise  of  the  police  power  {Mountain  Titnher  Oo,  v. 
Washingion,  243  U.  S.  219,  238).  It  does  not  attempt  to  regulate  the  duty 
of  foreign  employers  in  the  conduct  of  their  business  within  foreign  juris- 
dictiona. 

Nothing  to  the  contrary  was  held  in  Matter  of  Post  y.  Burger  d  Qohlke 
(216  N.  Y.  544).  There  the  hazardous  business  waa  conducted  in  New 
York.  The  decision  was  that  a  workman  employed  in  that  business  was 
under  the  protection  of  the  New  York  act  though  injured  in  New  Jersey. 
Reading  into  the  contract  of  employment  the  provisions  of  the  statute, 
we  held  that  a  liability  quasi  ew  contractu  was  imposed  on  the  employer. 
Contractual  in  a  strict  sense,  of  course,  the  liability  is  not  {People  eu 
rel.  Dueenhury  v.  Speir,  77  N.  Y.  144;  Matter  of  Poet  V.  Burger  d  Qohlke, 
supra,  at  p.  549;  RaUi  v.  Troop,  157  U.  S.  386,  396;  Angell,  Recovery 
under  Workmen's  Compensation  Law  for  Injury  Abroad,  31  Harvard  Law 
Review,  p.  619).  If  the  parties  were  to  agree  that  it  should  not  attach, 
the  courts  would  disregard  their  agreement.  A  duty  is  imposed  by  law 
on  employers  conducting  a  hazardous  emploj^nent  in  New  York  to  insure 
their  workmen  against  injury,  and  the  insurance  covera  injuries  incidental 
to  that  employment  though  suffered  in  another  state.  The  coi^act  creates 
the  relation  to  which  the  law  attaches  the  duty,  and  the  same  law  which 
imposes  the  duty  defines  its  orbit  and  its  measure. 
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A  different  proUem  is  More  us  here.  Tlie  duty  to  insure,  whuk  read 
into  the  oontract,  is  as  broad  as  the  statute,  but  no  broader.  It  eomes  into 
being  only  when  the  statute  intends  that  it  shall  arise,  and  comes  to  a  close 
when  the  statute  intends  that  it  shall  end.  This  contract  of  employment,  when 
made,  was  not  subject  to  the  act  because  the  act  had  not  been  passed.  It  did 
not  become  subject  to  the  act  afterwards,  because  the  plant  had  then  been 
moved,  and  there  was  no  employment  to  be  regulated.  That  the  employ- 
ment had  its  origin  in  this  state  is  not  decisive  {Matter  of  Oardner  v. 
HcrUheods  CcnMi.  Co,,  171  App.  Piv.  66).  That  casual  eircumstanoe  did 
not  subject  the  parties,  regardless  of  changed  conditions  of  performance, 
to  the  continuing  burden  of  local  legislation.  The  duty  to  insure  does  not 
outlast  the  existence  within  our  borders  of  the  business  or  relation  which 
calls  it  into  life. 

The  order  should  be  reversed  and  the  daim  dismissed,  with  costs  against 
the  state  industrial  commission  in  the  Appellate  Division  and  in  this  court 
HiBoocK,  Ch.  J.,  Chase,  Coixiif,  Cudiwbage,  Hoqah  and  McLAuoHUNf  JJ., 
concur.    Order  reversed,  etc. 

In  the  Perlis  case,  the  Appellate  Division  interprets  the  opinion  * 
of  the  Court  of  Appeals  in  the  Smith  case  to  mean  that  "A  con- 
tract made  within  the  State  of  New  York  for  services  to  be  per- 
formed wholly  within  a  sister  State  is  without  the  police  power 
of  the  State  of  New  York."     Its  opinion  in  full  is  as  follows: 

Peblis  v.  T<Kf>iCRKR,  189  App.  Div.  425,  Xov.  21,  1919. 

Woodward,  J.:  The  claimant  entered  into  a  contract  of  employment  with 
the  defendant  through  an  agent  at  an  employment  office  in  the  city  of  New 
york,  the  services  to  be  performed  at  Forest  Park,  Penn.  She  was  to  x>er- 
form  the  duties  of  a  waitreas  at  a  summer  hotel  at  the  place  mentioned, 
and  no  other  services  were  contemplated  or  c<Mitracted  for.  She  was 
injured  in  a  laundry  connected  with  the  hotel,  and  the  State  Industrial 
Commission,  <m  the  supposed  authority  of  Matter  of  Po9t  v.  Berger  d 
GokUee  (216  K.  Y.  644),  has  made  an  award  for  such  injuries.  In  that 
case  the  hazardous  business  was  conducted  in  the  State  of  New  York  and 
tiie  employee  was  injured  while  temporarily  employed  away  from  the  plant 
of  the  employer  in  New  Jersey  but  it  was  not  held  that  the  mere  fact 
that  the  contract  was  made  in  New  York  was  the  controlling  factor.  It 
was  based  upon  the  proposition  that  the  hazardous  employment  carried 
on  by  the  employer  was  within  the  State  of  New  York,  the  employment 
within  the  State  of  Pennsylvania  away  from  the  plant  of  the  employer 
being  merely  incidental.  The  recent  case  of  Matter  of  Smith  v.  Heine 
Boiler  Company  (224  N.  Y.  9)  puts  the  matter  clearly,  and  there  is  no 
doubt  that  a  contract  made  within  the  State  of  New  York  for  services  to 
be  performed  wholly  in  a  sister  State  is  without  the  police  power  of  the 
State  of  New  Yoric,  and  does  not  give  a  right  to  compensation  under  our 
Workmen's  Compensation  Law. 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concurred. 
Award  reversed  and  claim  dismissed. 
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,  In  connection  with  the  Perlis  opinion  attention  may  be  called 
to  Justice  Kellogg's  dissenting  opinion  in  the  earlLr  case  of 
Thompson  v.  Foundation  Co,,  below,  page  222.  Justice  Kellogg 
finds  "  some  life  remaining "  in  Gardner  v.  Horseheads  Construe- 
iion  Co. 

On  the  day  of  the  Perlis  decision,  and  in  line  with  it,  the 
Appellate  Division,  without  opinion  and  all  concurring,  reversed 
the  award  and  dismissed  the  claim  in  McCaffery  v.  Du  Pont  De 
Nemours  &  Co.,  S.  D.  R.,  vol  20,  p.  273,  Apr.  4,  1919 ;  —  App. 
Div.  — ,  Nov.  21,  1919. 

Nine  days  previously,  without  opinion  and  all  concurring,  it 
had  reversed  the  award  and  dismissed  the  claim  in  Kieman  v. 
Hughes-Faulhrod  Co..  Case  No.  276030,  Apr.  21,  1919;  —  App. 
Div.  — ,  Nov.  12,  1919;  and  had  remitted  the  proceedings  in 
Bevkert  v.  Cornell  Steamboat  Co.,  Death  Case  No.  43676, 
Feb.  10,  1919 ;  —  App.  Div.  — ,  Nov.  12,  1919,  "  the  evidence 
not  being  satisfactory  as  to  the  facts  relating  to  the  terms  and 
conditions  of  the  employment,  and  the  place  where  the  services 
were  to  be  rendered."  In  the  McCaffery  case  a  waitress  hired 
in  New  York  by  a  New  Jersey  employer  had  been  run  down  in 
a  street  of  her  employer's  New  Jersey  premises  by  an  automobile 
belonging  to  a  third  party;  in  the  Kiernan  case  an  advertisement 
for  bricklayers  to  go  to  Potsdam,  Pennsylvania,  appearing  in  a 
New  York  city  paper,  had  led  to  an  interview  in  New  York 
city  between  a  bricklayer  and  the  advertiser  and  the  bricklayer 
had  gone  to  Potsdam  and  there  incurred  injuries  Ihrough  col- 
lapse of  a  scaffold ;  in  the  Benkert  case  a  deckhand  on  a  tugboat 
had  been  precipitated  overboard  and  drowned  in  New  Jersey 
waters,  the  body  afterward  having  been  found  in  New  York 
waters;  Benkert's  employer  was  a  New  York  corporation  with 
its  principal  oflSce  in  New  York ;  the  corporation's  representatives 
testified  that  the  tugboat  operated  only  in  New  Jersey  waters; 
Benkert  resided  in  New  Jersey. 

The  relations  of  the  Smith,  Post  and  Gardner  opinions  were 
considered  by  the  Municipal  Court  of  the  city  of  New  York  in 
the  following  opinion  which  upholds  a  judgment  for  the  plaintiff 
in  an  action  to  recover  the  amount  of  an  award  for  an  accident  in 


ExTBA-TbbbITOM  ALIT  Y  217 

Connecticut  to  a  resident  of  New  York  employed  by  a  firm  that 
was  doing  no  hazardous  business  in  New  York: 

State  Industrial  CoMinssiON  t.  Babenx  &  Son,  177  N.  Y.  Supp.  689, 

June,  1919. 

Laueb,  J. :  This  is  an  action  brought  to  recover  the  amount  of  an  award 
made  by  the  State  Industrial  Commission  of  the  State  of  New  York.  The 
following  facts  appear  without  dispute: 

One  Carsten  Anderson  was  hired  by  a  foremen  of  the  defendants  in  the 
borough  of  Brooklyn,  State  of  New  York,  to  perform  certain  work  which 
was  being  done  by  the  defendants  at  Stamford,  Conn.  At  the  hearing  held 
before  the  State  Industrial  Commission  upon  the  claim  filed  by  Anderson, 
it  appeared  that,  at  the  time  of  the  hiring,  the  defendants,  the  employers, 
were  not  performing  any  work  within  the  state  of  Kew  York  considered 
hazardous  by  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67).  It 
was  conceded  that  the  defendants  carried  workmen's  compensation  insurance 
for  their  employees  in  the  state  of  Connecticut  with  the  Employers'  Liability 
Assurance  Corporation,  and  further  that  Anderson  received  $210  from  the 
Employers'  Liability  Assurance  Corporation  in  settlement  of  an  award  of 
compenaation  made  under  the  rules  of  the  state  of  Connecticut,  and  that 
that  amount  was  credited  to  the  defendants  and  deducted  from  the  amotmt 
of  the  several  awards  made  by  the  State  Industrial  Commission  of  the  state 
of  New  York;  the  total  amount  of  the  several  awards  being  $610. 

The  defendants  contend  that  the  State  Industrial  Commission  of  the  state 
of  New  York  had  no  jurisdiction  to  make  an  award,  inasmuch  as  the  only 
work  which  the  employee,  Anderson,  was  engaged  to  perform,  was  that 
of  structural  carpenter  at  Stamford,  Conn.,  at  which  job  he  was  injured, 
and  that  the  defendants  were  not  at  any  time  during  the  period  of  claimant's 
employment  engaged  in  any  hazardous  business  within  the  state  of  New  York. 

The  defendant  relies  upon  the  authority  of  the  case  of  Smith  v.  Heine 
Boiler  Co.,  224  N.  Y.  9,  119  N.  E.  878,  Ann  Cas.  1918D,  316.  It  is  true 
that  in  tiiat  case  the  court  indulges  in  language  which  would  seem  to  uphold 
the  contention  of  the  defendants;  but  that  language  seems  to  me  to  be 
merely  obiter,  and  the  facts  of  that  case  are  different  from  those  of  the 
case  now  under  consideration.  In  that  case,  at  the  date  of  the  contract  of 
employment  (1900)  there  was  no  Workmen's  Compensation  Act  in  New 
York  state.  In  1916,  when  the  accident  happened  to  the  employee  in  that 
case,  the  employer  was  subject  to  no  duty  to  insure  its  employees  under  the 
Uw  of  the  state  of  New  York,  except  as  to  such  employees  as  it  might  send 
within  the  state  of  New  York.  It  was  held  that  the  New  York  law  does  not 
attempt  to  regulate  the  duty  of  foreign  employers  in  the  conduct  of  their 
business  within  foreign  jurisdictions. 

In  the  case  of  matter  of  Post  v.  Burger  d  Chhlke,  216  N.  Y.  544,  549,  111 
N.  E.  361,  Ann  Cas.  1916B,  158,  it  was  held  that  it  was  the  intention  of  the 
Legislature  to  require  that  in  every  contract  of  employment  in  the  eases 
provided  by  the  act  there  should  be  included  and  read  into  the  contract 
the  provisions  of  the  act,  and  that  such  provisions  should  be  applicable  in 
e?ery  case  of  injury  wherever  the  employee  is  engaged  in  the  employment, 
and  t|iat  the  parties  are  bound  thereby  without  reference  to  the  place  where 
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the  injury  occurs.  The  court  points  out  that  by  virtue  of  section  21  of  the 
Workmen's  Compensation  Law  it  is  provided  that,  in  the  absence  of  substan- 
tial evidence  to  the  contrary,  it  must  be  presumed  that  the  claim  comes 
within  the  provisions  of  the  act^  The  court  further  point  out  in  the  course 
of  its  opinion  that  the  Workmen's  Act  was  passed  pursuant  to  a  widespread 
belief  in  its  value  as  a  means  of  protecting  workingmen  and  their  dependents 
from  want,  in  case  of  injury  when  engaged  in  certain  specified  hazardous 
employment.    The  court  says: 

"  The  danger  of  injured  workingmen  and  their  dependents  becoming  objects 
of  charity  is  just  as  great  when  an  accident  occurs  outside  of  the  boundaries 
of  the  state  as  it  is  when  it  occurs  within  the  state.  The  interest  of  the 
state  in  its  citizens  is  just  as  great  in  one  case  as  in  the  other.  *  *  *  The 
act,  in  view  of  its  humane  purpose,  should  be  construed  to  intend  that  in 
every  case  of  employment  there  is  a  constructive  contract  between  the  em- 
ployer and  employee  general  in  its  terms  and  unlimited  as  to  territory,  that 
the  employer  shall  pay  as  provided  by  the  act  for  disability  or  the  death  of  the 
employee  as  therein  stated." 

In  view  of  the  fact,  therefore,  that  a  resident  of  the  State  of  New  York 
was  employed  by  virtue  of  a  contract  made  in  the  State  of  New  York,  it 
seems  to  me  that  it  must  be  held  that  the  State  Industrial  Commission  of 
the  State  of  New  York  had  jurisdiction  to  make  the  award,  even  though  the 
work  contemplated  to  be  done  by  the  employee  was  outside  of  the  State. 

In  the  case  of  matter  of  Smith  v.  Heine  Boiler  Co,,  supra,  on  which  the 
defendant  relies,  is  contained  the  statement  that  it  is  not  decisive  that  the 
employment  had  its  origin  in  this  State,  citing  in  support  of  that  contention 
the  case  of  matter  of  Gardner  v.  Horseheads  Oonatruction  Co.,  171  App. 
Div.  66,  156  N.  Y.  Supp.  899.  The  doctrine  of  law  promulgated  by  that  deci- 
sion, which  was  handed  down  January  6,  1916,  would  seem  to  have  been 
repudiated  by  the  Court  of  Appeals  in  the  case  of  matter  of  Post  v.  Burger 
d  GohUce,  supra,  which  was  handed  down  January  11,  1916.  In  the  case  of 
matter  of  Gardner  v.  Horseheads  Construction  Co.,  171  App.  Div.  66,  166 
N.  Y.  Supp.  899,  the  Appellate  Division  for  the  Third  Department  returned 
the  case  for  correction  of  the  findings  to  the  State  Industrial  Conunission. 
The  Commission  made  a  new  award,  which  was  made  the  basis  of  a  new 
appeal,  and  the  same  Appellate  Division  affirmed  the  award  without  opinion 
.(181  App.  Div.  916,  167  N.  Y.  Supp.  1101),  reversing  its  earlier  decision  in 
the  same  case. 

Judgment  is  accordingly  given  for  the  plaintiff  in  the  sum  of  $400. 

In  the  following  cases  employers  have  contested  awards  for 
extra-territorial  accidents  on  the  ground  that  the  employment 
contracts  have  not  been  made  in  New  York: 

A  well-known  can  manufacturing  company  has  one  of  its  plants 
on  the  New  Jersey  shore  of  the  Hudson  opposite  New  York  city 
and  transports  its  employees  in  its  own  line  of  boats.  Its  adver- 
tisements invite  applicants  for  employment  to  come  to  its  New 
York  city  pier.     One  such  applicant  appearing  there  was  given 
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a  preliminary  examination  by  the  company's  agent  and  a  pass 
across  the  river  to  the  plant  where  he  was  given  further  examina- 
tion and  filled  out  certain  papers.  He  was  told  that  he  would 
receive  notice  when  to  come  to  work  Well  nigh  a  month  later, 
not  having  received  such  notice,  he  appeared  at  the  plant  and 
was  set  to  work.  Having  been  hurt  he  obtained  compensation 
under  the  New  Jersey  compensation  law  and  then  applied  for 
compensation  under  the  New  York  compensation  law.  The 
Xew  York  Commission  decided  that  his  contract  of  employment 
had  been  entered  into  in  New  Jersey  and  dismissed  his  claim: 
Mespola  v.  American  Can  Co.,  S.  D.  R.,  vol.  17,  p.  597,  BuL, 
vol.  3,  p.  220,  June  11,  1918. 

A  construction  firm  operating  in  New  Jersey  asked  its  fore- 
men to  look  around  for  additional  workmen  upon  their  week-end 
visits  to  New  York  city.  Upon  injury  to  an  employee  recruited 
in  such  wise  the  firm  argued  that  the  hiring  had  taken  place  after 
the  man  had  appeared  at  the  job  but  the  Commission,  upon  advice 
of  Conunissioner  Lyon,  awarded  compensation  upon  the  ground 
that  the  hiring  h«d  taken  place  in  New  York  city.  Commissioner 
Lvon  said: 

Camabdi  v.  Snare  &  Triest  Co.,  Bui.,  vol.  4,  p.  29,  Oct.  30,  1918,  in  part. 

Lton,  Commissioner:  The  Court  of  Appeals  in  Poat  v.  Berger  held  that 
we  have  extra-territorial  jurisdiction  over  an  accident  happening  in  another 
State,  to  a  resident  of  Xew  York  who  was  hired  in  New  York,  on  the  theory 
that  the  contract  of  hire  carries  with  it  the  New  York  law.  Some  douht  has 
been  expressed  whether  the  work  to  he  done  in  the  foreign  State  must  not  be 
incident  to  the  employer's  principal  business  in  New  York,  in  order  to  have 
the  doctrine  of  Po9t  v.  Berger  apply,  but  there  is  nothing  in  that  decision 
which  so  holds,  nor,  in  my  opinion,  should  we  so  hold  until  so  directed  by 
the  court. 

If,  therefore,  claimant  was  hired  in  the  State  of  New  York  he  must  be  com- 
pensated under  our  law  and  is  covered  by  the  State  Fund  policy.  There  are 
in  the  record  affidavits  made  by  the  chief  engineer  and  general  superintendent 
of  the  employer,  respectively,  stating  that  the  men  at  work  on  the  job  in 
Xew  Jersey  are  hired  on  the  job.  The  employer's  field  auditor,  however, 
testified  aa  follows: 

"Very  often  it  has  been  our  custom  at  the  end  of  the  week  to  tell  our 
different  foremen,  those  going  to  New  York,  that  there  is  a  good  chance  for 
men  to  get  a  job  if  they  came  out  there,  and  to  look  around  on  Saturday 
ud  Sunday  and  send  anybody  along.  They  come  out,  and  it  is  after  they 
come  there  that  they  are  hired." 

The  undisputed  testimony  is  that  one  of  the  employer's  foremen  came  to 
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claimant  in  Astoria,  L.  I.,  where  claimant  lived,  and  arranged  for  him  to  go 
to  New  Jersey  to  work.    The  testimony  is  as  follows: 

**  Q.  How  did  you  come  to  get  the  job?  A.  He  took  me  from  here.  He  told 
me  he  wa«  the  foreman. 

Q.  How  did  he  get  in  touch  with  you  ?    A.  We  were  neighbors. 

Q.  What  did  he  say  to  you)?  A.  He  asked  me  if  I  wanted  to  go  with  him 
for  work. 

Q.  What  did  you  tell  him?  A.  I  asked  him  what  the  day's  wages  were. 
He  told  me.    I  also  asked  if  I  could  sleep  there,  and  he  told  me  yes. 

Q.  Did  you  go?    A.  Tes,  sir. 

Q.  When  you  got  over  there  did  you  talk  about  wages  again?    A.  Yes^  sir. 

Q.  With  whom?     A.  The  office  of  the  company. 

Q.  What  did  they  say?    A.  40  cents  an  hour. 

Q.  Didn't  you  know  you  were  to  get  40  cento  an  hour  until  you  went  orer 
to  Jersey?  A.  I  knew  it,  because  the  foreman  told  me,  but  I  had  not  been 
paid  yet." 

On  this  testimony,  and  it  is  undisputed,  I  think  the  hiring  for  the  purposes 
of  the  Compensation  Law,  was  in  New  York  State.  No  matter  if  the  officials 
on  the  job  thought  they  hired  on  the  job,  they  had  authorized  tfie  foreman 
to  get  men  in  New  York.  All  the  elements  of  the  contract  were  agreed  apon 
and  the  claimant  not  only  accepted  the  terms,  but  went  to  the  place  of  work 
and  entered  upon  his  duties.  All  that  was  done  in  New  Jersey  was  to  ratify 
what  the  foreman  had  done  and  have  the  employment  card  signed. 

Another  construction  firm  hired  men  in  Ifew  York  city  and  sent 
them  to  a  "  cost  plus  "  war-work  contract  job  that  it  had  under 
way  in  New  Jersey.  One  of  the  men  hurt  his  foot  and,  having 
received  compensation  under  the  Xew  Jersey  law,  applied  for  and 
obtained  an  award  under  the  New  York  law.  Upon  an  appeal, 
the  employer  argued  that  the  contract  of  employment  had  been 
entered  into  in  New  Jersey  because  the  men  had  to  appear  before 
and  satisfy  Federal  officials  in  New  Jersey  before  definite  hiring. 
The  Appellate  Division  affirmed  the  award,  however,  imanimously 
and  without  opinion:  Di  Noto  v.  Engel  &  Hevenor,  187  App. 
Div.  965,  Mar.  14,  1919. 

Another  war-work  contractor  engaged  fifteen  or  twenty 
plasterers  in  New  York  city  and  turned  them  over  to  the  United 
States  government  for  transportation  to  the  job  at  Portsmouth, 
Virginia.  On  the  way,  one  of  them  lost  a  leg  by  accident.  The 
Commission  awarded  the  man  compensation  upon  advice  of  Com- 
missioner Lyon,  who  said : 

Uawobth  ▼.  Brown,  S.  D.  R.,  vol.  20,  p.  389,  BuL,  vol.  4,  p.  170,  Apr.  30, 

1919,  iti  part, 

Ltok,  Commissioner:  This  case  is  quite  similar  to  very  many  other  cases 
which  have  come  before  the  Commission,  of  workmen  engaged  to  work  upcm 
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camps  or  building  construction  being  done  by  private  employere  for  the 
United  States  government.  The  process  of  sending  the  claimant  to  the  United 
States  government  employment  office  for  shipment  to  another  State  was  the 
method  used  of  having  employees  from  the  State  of  New  York  sent  to  the 
various  munition  plants,  and  seems  to  have  been  for  the  purpose  of  safe* 
guarding  the  Federal  government  against  the  machinations  of  alien  enemies. 
There  is  no  claim,  as  I  understand  it,  but  that  the  real  employer  was 
Davis  Brown,  Inc.,  and  not  the  United  States  government,  the  United  States 
government  taking  a  hand  in  the  employment  only  for  the  purpose  of  safe- 
guarding itself  as  aforesaid.  The  employer  in  this  case  knew  perfectly  well 
at  the  time  of  Mr.  Haworth's  qualifications  as  a  plasterer.  The  wages  were 
agreed  upon  and  the  employer  procured  his  transportation  to  Portsmouth  for 
the  purpose  of  the  employment.  I  am  of  the  opinion  that  the  employment 
took  place  in  the  State  of  New  York  and  that  the  claim  is  to  be  covered  by  the 
decision  in  the  case  of   Po$t  v.  Berg&r,  9upra, 

An  employer  in  New  York  city  carried  on  a  telephone  conver- 
sation with  his  agent  in  Jersey  City,  New  Jersey,  in  the  course 
of  which  he  ratified  the  agent's  selection  in  New  Jersey  of  a 
captain  for  his  barga  Upon  accidental  death  of  the  captain 
at  Bridgeport,  Connecticut,  the  New  York  Commission  found 
that  the  contract  of  employment  had  been  entered  into  in  New 
York  and  awarded  death  benefits  to  the  captain's  widow :  Conani 
V.  Monk,  S.  D.  R,  vol.  20,  p.  414,  Bui.,  vol.  4,  p.  176,  May  13, 
1919;  BnL,  vol  5,  p.  23. 

A  foreman  of  construction  in  Pennsylvania  wrote  to  a  carpenter 
in  New  York  city  inviting  him  to  come  to  Pennsylvania  for 
employment.  The  carpenter  answered  in  person,  signed  an 
agreement  at  the  job  and  went  to  work.  Having  been  injured  in 
the  course  of  the  employment,  the  New  York  Commission  awarded 
compensation  to  him.  Commissioner  Lyon's  opinion  in  the  case 
states  that  the  contents  of  the  foreman's  letter  were  known  only 
through  oral  testimony,  that  it  offered  five  dollars  per  day  for  a 
ten-hour  day,  and  that  the  contract  of  hire  became  complete  when 
the  carpenter  bought  his  railroad  ticket  and  started  for  Pennsyl- 
vania (S.  D.  R,  vol.  19,  p.  475,  Bui.,  vol.  4,  p.  132).  Upon 
appeal,  the  Appellate  Division  reversed  the  award  and  dismissed 
the  claim  with  opinion  asserting  certain  defects  of  the  letter  as 
in  offer,  liolding  that  the  pnrchase  of  the  railroad  ticket  was  not 
such  an  overt  act  as  would  indicate  acceptance  and  emphasizing 
the  written  agreement  signed  at  the  place  of  work.  Copies  of 
the  letter  and  the  agreement  do  not  appear  to  have  been  produced 
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either  in  the  commission  or  in  the  court  proceedings.  A  concur^ 
ring  opinion  of  Justice  Kellogg  finds  ''some  life  remaining"  in 
Gardner  v.  Horseheads  Construction  Co.  The  majority  and  con- 
curring opinions  are  as  follows: 

Thompson  v.  Foundation  Co.,  188  App.  Div.  606,  June  30,  1919. 

H.  T.  Kellooo,  J.:  The  employer  was  a  New  York  corporation  having  its 
principal  office  in  the  city  of  New  York.  It  was  engaged  in  oonstmction 
work  in  the  State  of  New  York  and  in  the  State  of  Pennsylvania.  The 
claimant  was  employed  as  a  carpenter  in  a  building  which  the  employer  was 
constructing  at  Jefferson,  Penn.  While  thus  at  work  in  Jefferson,  Penn., 
he  sustained  an  accidental  injury.  He  thereafter  entered  into  an  agreement 
with  his  employer  for  the  payment  of  compensation  under  the  Worktaien's 
Compensation  Law  of  the  State  of  Pennsylvania.  The  agreement  having 
been  confirmed  by  the  Workmen's  Compensation  Board  of  that  State, 
he  subsequently  received  substantial  weekly  compensation  thereunder 
for  nearly  one  year.  He  then  filed  a  claim  for  compensation  under 
the  Workmen's  Compensation  Law  of  the  State  of  New  York,  and 
obtained  the  award  from  which  this  appeal  is  taken.  The  award  was 
granted  solely  on  the  theory  that  the  contract  of  employment  was  entered 
into  in  the  State  of  New  York,  whereas  the  undisputed  facts  clearly  estab- 
lished that  the  contract  was  made  in  the  State  of  Pennsylvania.  The  claim- 
ant, while  in  New  York,  had  received  a  letter  from  a  boss  carpenter,  engaged 
in  work  for  the  employer  on  the  building  in  question  at  Jefferson,  Penn., 
telling  him  that  there  was  a  job  there  for  him,  and  asking  him  to  oome  over 
with  a  few  more  men.  The  claimant  did  not  respond  to  this  letter,  but, 
shortly  after  receiving  it,  journeyed  to  Jefferson,  Penn.,  there  entered  into  a 
written  contract  of  employment,  and,  having  b^gun  work  in  that  place  for 
his  employer,  received  the  injuries  in  question.  The  letter  which  he  received 
in  New  York  was  an  incomplete  and  indefinite  offer,  the  acceptance  of  which 
in  New  York  would  not  have  created  a  contract,  for  the  offer  contained  no 
terms  concerning  compensation,  hours  of  labor,  character  of  work,  or  any 
other  thing  by  which  the  employer  would  be  definitely  bound  if  there  were 
an  acceptance.  Moreover,  there  was  no  overt  act  on  the  part  of  the  claimant, 
unequivocally  indicating  an  acceptance  of  any  offer,  through  which  claimant 
would  be  boimd  were  the  offer  sufficient.  He  started  on  a  journey  for  Jeffer- 
son, Penn.,  on  receipt  of  the  letter,  but  this  may  or  may  not  have  been  for 
the  purpose  of  accepting  the  indefinite  offer  made  him.  It  is  clear  that  the 
contract  was  made  in  Jefferson,  Penn.,  where  a  written  agreement  was  entered 
into  between  the  claimant  and  his  employer.  The  award  should  be  reversed 
and  the  claim  dismissed.  AH  concurred,  John  M.  Kxxlogo,  P.  J.,  in  a 
memorandum. 

John  M.  Kellogo,  P.  J.  (Concurring  in  result) :  The  defendant  employer 
requested  the  plaintiff  to  go  from  Brooklyn  to  Jefferson,  Penn.,  and  woric 
for  it  on  a  particular  job,  at  a  fixed  wage,  with  transportation  added,  the 
usual  terms  of  employment  prevailing  on  the  job.  Plaintiff  complied  with 
the  request  and  went  to  work  upon  the  job  pursuant  to  it.  When  he  arrived 
at  Jefferson,  if  the  company  had  repudiated  the  contract,  he  undoubtedly 
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could  have  recovered  for  Ids  traasportation  and  such  damages  as  he  had 
fairly  sustained. 

The  contract  of  employment  did  not  contemplate  any  service  in  New  York 
and  the  plaintiff  was  not  an  employee  of  the  company  for  any  service  in  this 
State.  This  case  is  more  favorable  to  the  appellant  than  Matter  of  Oardner 
V.  Hcrteheads  Construction  Co,  (171  App.  Div.  66).  But  that  case  has  been 
somewhat  damaged  and  left  in  an  uncertain  position  by  Matter  of  Post  v. 
Burger  d  QoKOce  (216  N.  Y.  544) ;  Matter  of  Klein  v.  Btoller  d  Cook  Co, 
220  id.  670),  and  Matter  of  Fitgpatrick  v.  Blackall  d  Baldwin  Co.  (Id.  671). 
These  later  cases  have  caused  us  at  times  to  ignore  the  Eorseheada  case, 
but  there  seems  to  be  some  life  remaining  in  it.  (Matter  of  Bmith  v.  Heine 
Boiler  Co.,  224  N.  Y.  9.)  This  latter  case  gives  me  courage  to  again  assert 
the  doctrine  of  the  Horeeheade  case  and  to  maintain  that  the  employment  in 
this  case  is  not  within  the  New  York  Workmen's  Compensation  Law.  If  I 
am  wrong  in  this  position,  the  question  is  so  much  involved  in  doubt  that 
the  election  by  the  claimant  to  take  compensation  under  the  Pennsylvania 
law,  and  his  receiving  such  compensation  for  about  a  year,  is  binding  upon 
him  and,  under  the  circumstances  of  this  case,  stands  in  the  way  of  compen- 
sation here. 

Award  reversed  and  claim  dismissed. 

A  New  York  corporation  and  a  Pennsylvania  copartnership 
had  the  same  name  and  the  same  business,  namely,  examining  and 
shrinking  woolens,  and  consisted  of  the  same  men,  as  stockholders 
and  partners,  exciept  that  there  was  an  additional  man  in  the 
copartnership  as  general  partner.  The  corporation  in  New  York 
City  sent  one  of  its  employees  to  work  for  the  copartnership  in 
Philadelphia.  There  the  employee  lost  part  of  his  right  hand  in 
a  mangle.  The  New  York  Commission  found  that  the  employee 
had  never  consented  to  transfer  and  had  never  accepted  the  copart- 
nership as  his  maeter.  Upon  appeal  from  an  award  to  the 
employee,  the  Attomey-Qeneral  said  that  the  case  was  one  of  gen- 
eral and  special  employer.  The  Appellate  Division  affirmed  the 
award  unanimously  and  without  opinion:  Olaxon  v.  Moritz, 
S.  D.  R.,  vol.  19,  p.  425,  Nov.  16,  1918;  188  App.  Div.  984,  June 
30,  1919. 

The  proprietor  of  a  Pennsylvania  summer  hotel  took  out  work- 
men's compensation  in<surance  under  the  Pennsylvania  law  but 
not  under  the  New  York  law.  He  then  proceeded  with  his  head 
waiter  to  New  York  city  where  the  head  waiter  hired  a  force  of 
hotel  employees  through  an  employment  agency.  One  of  these 
employees,  a  waitress,  was  a  married  woman  who  made  condition 
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that  her  husband  should  be  employed  along  with  heiself .  In  the 
course  of  her  employment  this  waitress  lost  the  finger  and  crippled 
the  thumb  of  a  hand  in  the  laundry.  The  employer  contested 
an  award  of  the  New  York  Commission  upon  the  ground,  besides 
other  grounds,  that  the  employment  by  the  head  waiter  in  New 
York  city  had  been  conditional  upon  acceptance  of  both  husband 
and  wife  by  the  employer  upon  their  arrival  at  the  hotel  in  Penn- 
sylvania: Perils  V.  Lederer,  S.  D.  R.,  vol.  19,  p.  507,  Bui.,  vol.  4, 
p.  146;  189  App.  Div.  425,  award  reversed  on  extra-territorial 
grounds,  Nov.  21,  1919.  Opinion  in  the  Perils  case  appears 
above,  page  215. 

An  advertisement  for  bricklayers  to  go  to  Potsdam,  Pennsyl- 
vania, appearing  in  a  New  York  city  paper,  led  to  an  interview 
in  New  York  city  between  a  bricklayer  and  the  advertiser  in  the 
course  of  which  the  advertiser  said  "  Yes,  you  can  go  down." 
The  bricklayer  went  to  Potsdam  and  incurred  injuries  through 
collapse  of  a  scaffold.  The  employer  contested  an  award  of  the 
New  York  Commission  to  him  upon  ground  that  the  hiring  had 
been  at  Potsdam:  Kieman  v.  Hughes-Favlhrod  Co.,  Case  No. 
276080,  Apr.  21,  1919; App.  Div. ,  .reversed  on  extra- 
territorial grounds,  Nov.  12,  1919. 

Other  cases  involving  the  point  of  extra-territoriality  are: 
Holmes  v.  Communipaw  Steel  Co.,  Disability  Case,  No.  57623, 
Death  Case,  No.  57553,  June  19,  1918;  186  App.  Div.  645,  Mar. 

5,  1919,  text  of  opinion  in  which  appears  below,  page  ; 

Tardi  v.  Atlantic  Coast  Shipping  Co.,  S.  D.  R,  vol.  17,  p.  642, 
Oct.  3,  1918 ;  Dumberger  v.  Foundation  Co.,  S.  D.  R,  vol.  19, 
p.  478,  BuL,  vol.  4,  p.  133,  Feb.  25,  1919;  and  Miller  v.  (Jmw- 
ford,  21  S.  D.  R,  448,  Nov.  11,  1919. 

Some  large  manufacturing  corporations  maintain  retail  stores 
for  sale  of  their  manufactures  at  points  more  or  less  distant  from 
their  plants.  New  York  decisions  have  held  these  corporations 
liable  for  compensation  to  employees  injured  in  connection  with 
their  retail  stores  within  New  York  bounds,  though  their  plants 
are  situated  in  other  States.  Thus,  the  Appellate  Division  has 
affirmed  awards,  unanimously  and  without  opinion,  to  a  regular 
employee  of  a  shoe  company  who  worked  in  its  painting  depart- 
ment and  who  fell  from  a  ladder  while  painting  a  boot  upon  a 
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sign  in  front  of  one  of  its  retail  stores:  Kohlhaus  v.  Regal  Shoe 
^  0.,  Claim  No.  56218,  Kov.  16,  1917;  183  App.  Div.  911,  912, 
ilar.  6,  1918 ;  and  to  an  examiner  of  moving  picture  films  injured 
Nvhile  repairing  a  iilm  at  one  of  the  distributing  stations:  Mc- 
Dowell V.  New  Film  Corp.  or  IHspfttch  Film  Corp,,  Bui.,  vol.  8, 
p.  10,  6ept.  5,  1917;  183  App.  Div.  910,  Mar.  6,  1918.  The 
Tiianager  of  a  ifevr  York  store  owned  by  a  Pennsylvania  trunk 
factory  was  found  dead  in  the  basement  of  the  store.  Commia- 
sioner  Lyon  held  "that  the  case  was  covered  because  the  store  made 
small  repairs  to  injured  trunks,  manufacture  having  been  defined 
to  specifically  include  repairs  by  addition  in  1917  of  Workmen's 
( Compensation  Law,  §  3,  subd.  13 :  Caplan  v.  Belber  Trurik  £  Bag 
To.,  S.  D.  K.,  vol.  18,  p.  563,  Bui.,  vol.  4,  p.  54,  Xov.  19,  1918. 

In  several  of  these  extra-territorial  cases  the  employers  have 
LroTi  inclined  to  dispute  awards  on  the  ground  that  the  injured 
oiriployeee  have  claimed  and  received  compensation  under  the 
'NJinpensation  laws  of  the  States  in  which  they  have  been  hurt. 
The  Xew  York  Conmiission's  policy  has  been  to  admit  claims 
under  the  Xew  York  law  in  such  cases  and  to  credit  the  employers 
vrith  their  payments  under  the  laws  of  the  other  States.  The 
!' ading  court  authoiuty  upholding  the  Commission  in  this  course 
i-^  Gilbert  v.  Des  Lauriers  Column  Mould  Co,,  180  App.  Div.  59, 
:ext  of  which  is  in  Bulletin  87,,  p.  589. 

Relative  to  the  employee  hired  in  another  State,  who  inciden- 
tally to  liis  regular  employment  in  such  State,  may  cross  the 
boundary  into  New  York  and  incur  .an  accidental  injury  in  New 
York,  the  Commission  asserts  jurisdiction  *'  without  regard  to  the 
residence  of  the  employee  or  the  place  of  contract'' :  Jlyman  t. 
ifancher.^l  S.  D.  E.,  447,  Nov,  11,  1919. 

Cases  in  which  the  New  York  courts  have  been  called  upon  to 
<^nforco  foreign  compensation  laws  on  behalf  of  employees  tem- 
porarily coming  irfto  New  York  have  been  cited  in  Bulletin  81, 
page  248.  An  additional  case  of  the  kind,  in  whidi  the  right  to 
im  action  for  negligence  is  upheld  against  the  workmen's  com- 
pensation law  of  Germany,  is  Marra  v.  Hamhurg-Amerikanische 
P.  A.  GeseUevhaft,  167  N.  Y.  Supp.  74,  Nov.  2, 1917. 
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p.    INTEBSTAIE  AND  IHTEASTATE  COMMEBCE 

The  relation  of  the  Federal  Employers'  Liability  Act  to  state 
workmen's  compensation  laws  has  been  determined  in  New  York 
Central  B.  B.  Co.  v.  Winfield,  244  U.  S.  147.  Texts  of  the 
opinions  in  the  case  are  in  Bulletin  ]^o.  87^  pages  291-303. 
Under  the  decision  all  accidents  to  railroad  employees  occurring 
in  interstate  commerce^  whether  due  to  n^ligence  of  the  railroads 
or  not,  are  excluded  from  state  compensation  coverage.  Court 
decisions  under  the  compensation  law  of  New  York  have  been 
drawing  the  line  between  railroad  accidents  occurring  and  not 
occurring  in  interstate  commerce.  Earlier  cases  of  the  one  class 
and  the  other  have  been  presented  in  Bulletin  No.  81,  pages  304- 
314.     Subsequent  decisions  and  opinions  are  presented  here. 

1.  SCOPE  OF  THE  FEDERAL  EMPLOYERS'  LIABILITY  ACT 

Collision  of  a  Pullman  car  with  a  bumper  post  threw  its  porter 
over  a  seat  and  injured  his  back.  The  Commission  found  that 
the  Pullman  Company  was  not  subject  to  the  Federal  Employers* 
Liability  Act  and  awarded  compensation  to  the  porter.  Upon 
appeal,  the  employer's  brief  took  no  notice  of  the  applicability  of 
the  Federal  Employers'  Liability  Act  to  the  case  but  devoted  its 
attention  to  other  points.  The  Attomey-Qeneral  argued  the  ques- 
tion, however.  The  Appellate  Division  affirmed  the  award  with 
opinion  confined  to  the  objections  made  by  the  employer: 
Bryant  v.  Pullman  Co.,  S.  D.  R,  vol.  19,  p.  456,  Feb.  18,  1919; 
188  App.  Div.  311,  June  30,  1919.  The  court's  opinion  is  in 
Bulletin  95,  pages  221,  222.  Leave  to  appeal  to  the  Court  of 
Appeals  was  granted  in  the  Bryant  case,  November  25,  1919. 

2.  CASES  DETERMmED  TO  BE  IN  INTERSTATE  COMMERCE 

The  courts  and  the  Commission  have  held  the  following  rail- 
road accidents  not  compensatable  because  they  have  occurred  in 
interstate  commerce: 

a.  ShoveUng  Snaw  Between  Track  and  Platf onn 

One  of  the  awards  affirmed  by  the  Appellate  Division  prior  to 
the  decision  of  the  United  States  Supreme  Court  in  the  Winfidd 
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case  has  also  been  carried  to  the  United  States  Supreme  Court 
and  lias  been  reversed  there,  with  opinion  as  follows: 

New  Yobk  Central  R.  R.  Go.  v.  Pobteb,  249  U.  S.  168,  Mar.  3,  I9I9. 
Mr.  Jtistioe  McReynolds  delivered  the  opinion  of  the  Court. 

Lewis  M.  Porter,  a  section  man,  was  struck  and  instantly  killed  by  plain- 
tiff in  error's  engine  attached  to  a  passenger  train  and  moving  along  the  main 
trade.  The  Appellate  Division  affirmed  an  award  in  behalf  of  his  widow 
and  children  under  the  New  York  Workmen's  Compensation  Law. 

If  the  deceased  was  employed  in  interstate  oommerce  when  the  accident 
occurred^  consequent  rights  ai\d  liabilities  arose  under  the  Federal  Employers' 
Liability  Act  and  the  fli^te  statute  did  not  apply.  "New  York  Central  R,  R, 
Co.  v.  Winfield,  244  U.  S.  147  j  Erie  R.  R,  Co.  v.  Winfield,  244  U.  S.  170. 

The  evidence  showed  and  the  State  Workmen's  Compensation  Commission 
found:  ''Lewis  M.  Porter  resided  at  Camden,  N.  Y.,  and  upon  the  date  of 
the  accident,  December  17,  1914,  was  in  the  employ  of  The  New  York  Central 
Railroad  Company  as  a  laborer.  On  said  date,  while  engaged  in  shoveling 
snow  upon  the  premises  of  The  New  York  Central  Railroad  Company  between 
the  west  bound  track  and  a  platform  near  the  intersection  of  said  tracks 
and  Mexico  Street  in  the  Villsge  of  Camden,  he  was  struck  by  the  engine  of 
a  passenger  train  known  as  train  No.  49,  which  was  proceeding  northerly  on 
the  west  bound  track,  receiving  injuries  from  which  he  died  immediately. 
The  tracks  of  The  New  York  Central  Railroad  Company  at  the  point  where 
the  deceased  was  working,  were  used  for  the  purpose  of  transporting  both 
interstate  and  intrastate  cars  and  both  interstate  and  intrastate  commerce." 

Considered  in  connection  with  our  opinions  in  Pederaen  v.  Delaware,  Look- 
awanna  d  Western  R.  R.  Co.,  229  U.  S.  146;  Southern  Ry.  Co.  v.  Puckett,  244 
U.  S.  571,  and  cases  there  cited,  we  think  the  circumstances  here  presented 
make  it  quite  clear  that  when  killed  Porter  was  employed  in  interstate  com- 
merce. Accordingly,  the  judgment  below  must  be  reversed  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 

Mr.  Justice  Clabse  dissents. 

b.  Making  Repairs  on  Locomotive  at  Roundhouse 
In  Saxon  v.  Erie  R.  R.  Co.,  Saxon,  an  inspector  of  locomotives, 
was  directed  to  make  repairs  upon  a  locomotive  due  to  arrive  at 
a  roundhouse  from  an  interstate  journey.  He  proceeded  from  the 
roundhouse  to  the  turntable  and,  finding  that  the  locomotive  had 
not  yet  come,  climbed  into  the  cab  of  another  locomotive  to  wait 
While  dismounting  from  the  cab  a  little  later,  he  slipped  and  fell 
in  front  of  a  third  locomotive,  receiving  fatal  injuries.  The  Com- 
mission having  awarded  death  benefits  to  his  widow  and  children 
and  the  Appellate  Division  having  affirmed  the  award  upon 
authority  of  the  decision  of  the  Court  of  Appeals  in  the  Winfield 
case,  the  United  States  Supreme  Court  thereafter  reversed  the 
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Winfield  decision.  Thea  the  Court  of  Appeals,  upon  anthodcty 
of  the  United  States  Supreme  Court  decision  in  the  Winfield  case, 
reversed  the  award  to  Saxon's  widow  and  children  and  remanded 
the  case  to  the  Commission  with  instructions  to  ascertain  whether 
or  not  Saxon  was  engaged  in  interstate  cMnmearce  at  the  time  of 
his  accident.  The  'Commission  thereupon  reversed  its  OTiginal 
award,  reheard  the  case  and  denied  new  award,  Februaiy  26, 
1918,  upon  the  ground  that  Saxon  was  engaged  in  interstate  com- 
merce while  waiting  to  make  the  repairs  upon  the  locomotive 
incoming  fi-om  its  interstate  journey.  The  opinion  of  the  Court  of 
Appeals  remanding  the  Saxon  case  is  in  Bulletin  87,  pages  307- 
309.  The  case  may  be  compared  with  Bianc  v,  N.  Y.  CenML 
R.  li.  Co.,  below,  page  236. 

c.  Cleaning  Boiler  of  Power  Plant 
Some  of  the  boilers  of  a  power  plant  used  to  generate  electricity 
for  interstate  raUroad  transportation  having  been  shut  down  for 
cleaning,  a  laborer  lost  his  life  from  bums  due  to  hot  soot  in  ene 
of  them.  The  courts  reversed  an  award  for  his  funeral  expenses. 
Decision  in  the  Court  of  Appeals  wa*  without  opinion:  224  K,  T. 
Eep.  712,  Nov.  26,  1918.  Decision  in  tfa«  Appellate  Division 
was  with  opinion,  as  follows: 

^  OuiDA  V.  PEN^fBYtVAmA  K.  R.  Co.,  383  App.  Div.  822,  July  1,  1918. 

Inrox,  J.:  The  appellant  basee  its  appeal  upon  the  contention  that  at  tho 
time  the  deceased  sustained  the  injuries  whioh  Fesolted  in  his  death  he  ivaa 
engaged  in  interestate  commerce,  and  hence  the  State  Industrial  Ckimmiaaiom 
was  without  jurisdiction  to  make  the  award. 

The  appellant  owned  and  operated  a  motive  power  electric  plant  at  Ixmg 
Island  Station,  Ixmg  Island  Oity,  N.  Y.,  by  wfaidi  .it  (qieimtea  the  Long  Island 
Balfaroad  situated  whoUy  within  the  iBtate  of  Xew  York,  mdA  the  portiiHi  of  the 
Pennsylvania  Baili'oad  system  from  Simnyside  Yard  on  Long  Island  .to  Man* 
hattan  Transfer  in  Xew  Jersey.  At  such  plant  it  maiiltained  thirty-six 
boilers  in  which  it  produced  the  steam  necessary  to  operate  Ihe  'eleirfciieit|f 
profdnoing  'machinery.  33ie  eltctrioal  power  was  tfuppUefl  to  both  nulroada 
through  a  ocnnmon  source  iumishing  an  indivisible  8Uj)plj  to  ojperate  botli 
7oads,  and  was  used  in  both  interstate  and  intrastate  commerce.  Thea,ppcl* 
laht  was  also  "engaged  in  repairing  its  'plant,  its  fitatiDnary  'snghiM,  %oOeiB, 
dynamos,  appiionoes  and  cranunissian  lines.  Kot  .all  the  thir^siz  .bolLan 
wen  in  ine  at  any  one  time,  hut  it  was  custamary  and  necessary  aftor  a 
boiler  had  been  in  operation  for  six  or  eight  weeks  to  shilt  it  down  for  tbe 
purpose  of  removing  the  soot  from  it,  and  -nniking  any  n«e£kd  i>ep«nTs. 

In  May,  1917,  Michael  {^a^Ua/the'dBceaaBajiraiS'a  comnan  Aalwam  mrtlie 
rboiler  room  of  appellant's  said  plant.    At  that  time  twelve  of  the  thirty-six 
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kad  bcAii  toDporarilf^  witMrawn  from  aetive  service  in  order  that 
Hmy  aigbt  )m  fraed  of  soot  and.  rqiaired  Steanii  was  in  tlie  nMantiaae^  being. 
fafinimri  b^  tiia  nBmaiBing-  twenty-lour  boilera  which  were  suflleient  lor  that 
HMfHiwi.  WUia  thft  deoaaaed  was  neeeaaarily  within  one  oi  the  idle  boilem 
engaged  in  the  regular  course  ol  hi»  employment  o£  remoFing'  Boot  Irom  the 
beilar,  hot*  aoot  leU  upon  him  end  ao  badly  burned  him  ae  to  cause  hia  death. 
laia  State  Induslrial  Gommieaion,  hokUng  asr  a.  eonduaion  o£  lact  that  at  the 
tima  oi  tba  aoeidoit  the  deceased  waa  not  engaged  in.  interstate  comm^ce, 
aad  a»  a.  ruling  of  law  thaat  the  olaim.  came  within  the  State  Workmen's 
Gompensatioii  Law,  made  ttie-  ajonazd  i^peaJed  liom  oi  one  hundred  dollata 
otk  aeeoMni  ol  bnmaL  es|ienses4  Any  claim  for  compensation  on  aecount  oA 
the  depcndeney  el  tha.  widow  and  duldren  ol  the  deceased,  who  were  alien 
nenrreaidente^  waa  held  in  abeyanes  pending  the  presentation  ol  a  claim-  in 
their  IhOhiII. 

ThfrTiial  queafckm  presented  iswhather  at  the  time  ol  sustainiz^  the  inj;iiry 
the  deeeneedt  waa  engaged  in  interetain-  oonunerae  wdthin  the  meaning  ol  the 
1.  Eafik^imt'  LiahBit^  Act  (3&.  U.  &  Stat,  at  Large,  65,  chap.  149,  as 
.  h^Y  3B'id.  20^  ch^i  14&).  That  statuta  speaks  ol  interstate  commerce, 
not  in  a  tedmical  legal  sense,  but  in  a  practical  one,  making  the  true  test 
«l.  aueh;  employment  whether  the  employee  at  the  time  ol  the  injury  waa 
eegagfd  in  interetaia  transportation,  or  in  a  work  ao  closely  zelated  to  it 
as  to  be  practically  a  pari  of  it  {^hank^  ▼;  Del,.  Lmck.  cC  WesL  iZL  £.,  239 
U.  &  5Gfi^5fi8.)  In  Peder^en.  v.  DeL,  Lack  ^  Wese.  £.  R,  (229  U.  S.  146) 
iti  wa*  held  that  ai  bridga  waa-  a.  necessary  instnunentality  ol  commerce  and 
that  a  person  engaged  in  taking  to  the  bridge  bolts  with  which  to  repair,  it 
waa^  engaged  in  iatemtate  commerce.  Li  Nno  York  Central  R,  R,  Cu  t. 
Winfield  (244  U.  S.  147)  it  was  held  that  a  section  hand  who  lost  his  eye  by 
being  struck  with  a  pebble  while  tamping  a  cross  tie  was  engaged  in  inter- 
state commerca  The  track  consisting  ol  the  rails  and  ties  was  an  instni- 
<j|  eorameroQ.  In  Sryhmoaki  ▼.  Brie  R.  Co.  ( 88  ^.  J..  L.  1 ;  affd.,  89 
361 ) ,  it  was  held  thnt  an.  onployee  engaged  in  cleaning  out  an  ash  pit 
under  th0  track  into  which  looomotiveB  employed  in  both  interstate  and  intra- 
state commerce  dtimped  ashes,  was  engaged'  in  interstate  commerce,  as  the 
^g^T'ng'  oil  the  aah  pit  disan  waa  required  by  both  kinds  ol  commerce. 

In  the  case  at  bar  the  boiler  plant  was  an  instrumentality  ol  commerce 
along  with  the  dynamos  which  generated  the  electric  current,  and  the  engines 
by  mcBina  ol'  whi(^  the  current  wae  made  ol  serrice.  The  work  of  deecaeed 
Bslatsd.  to  the  maintenanoe  of  an  instrumentality  permanently  de?oted<  to 
carrying-  on  inieretata  commerce.  In  this  respect  the  present  case  difT^re 
tsdicallyt  Irom  seviecal  ot  those  cited  by^  the  respondent.  The  twelve  boileni 
which  weife  temporarily  idle  were  an  indispensable  part  ol  the  boiler  plant, 
as  it  waa  only^  by  Ireeiag  them  ol  soot  and  making  the  necessary  repairs, 
which  eould  he  made  only  when  the  boilers  had  been  temporarily  withdrawn 
Irom  active  service,  later  substituting  them  lor  twelve  boilers  then  in  use, 
that  the  efficiency  ol  the  plant  could  be  maintained,  and  the  transportation 
system  operated.  Freeing  the  boilers  ol  soot  was  as  necessary  to  make  them 
effective  as  making  needed  repairs.  The  deceased  was,  therefore,  injured 
while  engaged  in  restoring  to  efficiency  one  ol  the  units  ol  an  indispensable 
instrumentality  ol  interstate  commerce.  He  wae  employed  in  interstate  com- 
merce equally  with  the  employee  who  was  carrying  bolts  with  whidi  to  repair 
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the  bridge  and*  the  employee  who  was  tamping  the  ties.  At  these  timet 
neither  the  bridge  nor  the  track  at  the  place  of  injury  was  in  aclual 
use  by  interstate  trains.  Like  the  boiler  they  were  at  the  places  of  injury 
instrumentalities  of  interstate  commerce,  and  not  less  such  during  temporary 
periods  when  they  were  out  of  actual  use. 

The  fact  that  the  appellant  was  also  operating  intrastate  as  well  as  inter- 
state trains  has  no  bearing  upon  the  question  at  issue.  This  was  expressly 
held  in  both  the  Pederaen  and  Wimfield  cases.  In  fact,  in  the  former  case 
the  injury  was  inflicted  by  an  intrastate  train.  Keeping  the  boiler  in  effective 
condition  was  required  equally  in  interstate  and  intrastate  commerce.  In 
Erie  R,  R.  Co.  v.  Winfield  (244  U.  8.  170,  173)  it  was  held  that  an  oigincer 
who  had  been  at  work  during  the  day  switching  cars  engaged  in  both  inter- 
state and  intrastate  commerce,  and  who  was  injured  while  crossing  a  track 
on  his  way  from  his  work  after  having  placed  his  engine  where  it  was  to 
remain  for  the  night,  was  still  engaged  in  interstate  commerce.  The  case  of 
Minneapolis  d  Bt.  Louia  R,  R,  Co.  v.  Winters  (242  U.  S.  353,  356)  is  not  in 
point.  In  that  case  the  engine  being  repaired,  during  the  process  in  which 
the  plaintiff  was  injured,  had  been  engaged  in  interstate  commerce  before  the 
injury  and  was  so  used  afterwards,  but  the  court  held  that  there  was  nothing 
to  show  that  it  was  permanently  or  speciaUy  devoted  to  such  oonuneroe  or 
assigned  to  it  at  the  time  the  employee  was  injured,  and  hence  that  it  was 
not  a  case  within  the  Federal  Employers'  Liability  Act. 

I  conclude  it  must  be  held  that  deceased  was  engaged  in  interstate  com- 
merce at  the  time  he  was  injured,  and  hence  that  the  award  must  be  reversed, 
and  the  claim  dismissed. 

All  concurred,  except  John  M.  Kelldqo,  P.  J.,  dissenting.  Award  reversed 
and  claim  dismissed. 

d.  Cleaning  Car  Routed  on  Interstate  Journey 
A  railroad  employee's  clothes  caught  fire  while  he  was  cleaning 
an  empty  freight  car  billed  for  a  paint  without  the  Stata  He 
was  burned  to  death.  The  Appellate  Division,  one  justice  dis- 
senting, reversed  an  award  to  his  wife  and  children  with  opinion, 
as  follows: 

KiNSELT.A  V.  N.  Y.  Centeai.  R.  R.  Co.,  186  App.  Div.  856,  Mar.  14,  1919. 

H.  T.  Kellogg,  J. :  The  deceased  was  an  employee  of  the  New  York  Central 
Railroad  Company.  He  was  engaged  in  cleaning  a  Seaboard  Air  Line  car 
standing  on  a  track  in  a  freight  yard  of  his  employer  at  Canandaigua,  N.  Y., 
when  his  clothes  caught  fire  and  he  received  such  burns  that  he  died.  The 
car  in  question  had  recently  made  a  journey  from  Brooklet,  Ga.,  to  Amster- 
dam,  N.  Y.,  with  a  cargo  of  melons.  Having  been  unloaded,  it  was  billed  out 
of  Amsterdam  as  an  empty,  on  a  home  route  card  via  Canandaigua,  to  Po- 
tomac Yard,  Va.  It  arrived  at  Canandaigua  on  July  20,  1915,  and  there 
stood  on  track  awaiting  delivery  to  the  Pennsylvania  Railroad  Company.  It 
was  during  this  temporary  suspension  of  its  journey  that  the  accident  oc- 
curred. On  the  day  following  the  accident  it  was  picked  up  by  the  Penn- 
sylvania Railroad  Company,  and  continued  on  its  travels,  homeward  bound 
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beyond  the  limits  of  the  State.  The  car  was  making  an  interstate  journey^ 
and  the  deceased  who  cleaned  it  was  at  the  time  engaged  in  interstate  com- 
merce. {Delk  Y.  St.  Louis  d  Ban  Francisco  R.  R„  220  U.  S.  580;  North 
Carolina  Railroad  Co.  v.  Zachary,  232  id.  248;  Chicago,  Rock  Island  Raikoof 
▼.  Wright,  239  id.  648.)  Therefore^  no  award  for  this  accident  should  have 
been  made. 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concurred^ 
except  John  M.  Ksllogo,  P.  J.,  dissenting.  Award  reversed  and  claim  dis- 
missed. 

e.' Watching  Cargo  From  Without  State  Not  Tet  DeUvered  to  Consignee 
A  railroad  employee  was  watching  a  shipment  of  potatoes 
arrived  in  "New  York  city  from  Florida.  It  was  awaiting  posses- 
sion by  the  consignee.  He  stumbled  and  fell  under  a  truck, 
receiving  fatal  injuries.  The  Appellate  Division  unanimously 
reversed  an  award  to  his  widow,  with  opinion  as  follows : 

(yBvJXJX  y.  Pennstlvania  K.  R  Co.,  187  App.  Div.  S2&,  May  7,  1019. 

H.  T.  Ksllogo,  J. :  The  deceased  was  employed  hy  appellant  as  a  watchman 
at  piers  27,  28  and  29,  North  river.  New  York  city.  These  piers  were  main- 
tained by  the  appellant  for  the  receipt  and  delirery  of  freight  from  cars 
ferried  across  the  river  upon  floats  from  points  in  the  State  of  New  Jersey. 
In  the  rear  of  the  piers,  running  the  whole  length  thereof,  was  an  open  space 
on  West  street  commonly  known  as  the  "  farm."  Orerflow  produce  arriving 
&t  the  piers  was  placed  upon  the  farm,  there  to  await  removal  by  consignees. 
The  deceased  was  engaged  in  acting  as  watchman  for  a  shipment  of  potatoes 
in  barrels  from  the  State  of  Florida,  which  had  arrived  at  the  piers,  and  had 
been  placed  upon  the  farm,  when  he  was  run  down  by  a  motor  truck  and 
killed.  The  consignee  was  entitled  to  forty-eight  hours'  notice  before  remov- 
ing the  consignment.  Before  this  time  had  elapsed,  and  before  the  con- 
signee had  taken  possession  of  the  shipment  or  paid  the  freight  charges 
thereon,  the  accident  happened.  Within  well-settled  principles  of  law  trans- 
portation of  the  potatoes,  which  was  interstate,  had  not  ended  when  the 
accident  occurred.  {McNeiU  v.  Bouthom  Railway  Co,,  202  U.  S.  543;  Cleve- 
land d  St.  Louis  Railway  v.  Dettlehach,  239  id.  588;  Southern  Railway  v. 
Preseott,  240  id.  632;  Jennings  v.  Clyde  Steamship  Co,,  148  App.  Div.  615; 
Chalmers  v.  New  York  Central  R.  R.  Co.,  175  id.  239.)  The  case  of  Chicago, 
BvrUngton  d  Quincy  R.  R.  v.  ffarrington  (241  U.  S.  177)  is  not  in  dis- 
agreement with  the  cases  cited.  In  that  case  an  employee  was  engaged  in 
moving  coal  from  the  storage  tracks  of  the  consignee  to  the  coal  chutes  of 
the  consignee,  the  coal  being  in  possession  of  the  consignee  at  all  times  dur- 
ing the  work  which  was  being  performed  by  the  employee  at  the  time  of  his 
injury.  The  deceased  in  this  case,  having  been  engaged  at  the  time  of  the 
accident  in  guarding  an  interstate  shipment,  the  transportation  of  which  had 
not  ceased,  an  award  could  not  properly  be  made. 

The  award  is  reversed  and  the  claim  dismissed.  All  concurred.  Award 
reversed  and  claim  dismissed. 
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t  Smtchui^  IntwsUt*  Ctfap  to  CaamgiutA  Sidiiifl. 

A'  railiTiad  brakeman  was^  switching'  to  the  consignee's  sidint;: 
a  carload  of  coal  arrived  at  Albion,  !New  York,  from  Coxton^ 
Pennsylvania ;.  a  passing  engine  struck  and  killad  him ;  thttL  Com- 
mission denied  death  benefits  to  his  widow:  Gattovi  v.  N^  K. 
Central  B.  R.  Co,,  S:  D.  K.,  vol:  iT,  p.  632,  Sept.  6,  WIS; 

8.  CASES  DETERMINED  TO  BE  IN  INTRASTATE  COMMERCE 

The-  courts  and*  Commission  have  Held  the  fbllbwing  railroad 
aiBeidsntB  compensabfe  because  tiray  have  not*  oeeurred'  m  iiiter- 
stotft'  ooauoflioe: 

a.  Otittiiig'  and  Rtanorteg  0ns8  Bmn  Mjgitar  of  Way 

Ih  Plass  V.  Central  N,  Bl  R.  R:  Co,,  Plass,  a  section  hand^ 
while  mowing  a  railltjad' right  of  way,  came  in  contact  with  poisoir 
ivy.     Poisoning*  led.  to  ocmgeetioB  of  his  lungs  wbiofa  xeeabMA  in 
\uA  death..    The  AppeUate  Pivifii«n  affimiMi:  an.  award:  to  his 
widow  with*  opinion :     Bulletin  Wo.  M,  p.  2^5;     The  Cbmt  of 
Appeals  reversed  the  award'  and  remitted  the  case  to  iHe  Commis- 
aion  for  the  same  reasooa  and  parpMft  that  it  had  revefsed:;  and 
nemitted'  Saaobon'  v;  Brie  R,  R:  Coi,  abo^  pager  227.    Ifr  aahed^  the 
Cbmmiission  to  ascertain  whether  or  not  Plass  was  engaged  ia 
intarstate  commerce  at.  Ijie  time  of  his  accident.     Its.  opmiaa  is^ 
in  Btdletin  87,  pageo  300^  310.      The  Commissioxi  thempon 
fbnnd'  that  Plass  had  not  Been  engaged  in  interstate  commerce 
and  made  a  new  award.     Upon  appeal,  the  AttomeyrGteneral 
aigned.  that,  ther  road  was  a  short  line  whioh  neT^ier-  canriai  Triiole^ 
ftrwght  trains  out  of  the  State;  that  the  ivy  did  not  grow  between 
the  rails  bnt  along  the  fences-;  and  that  the  purpose  o£  the  gras.^ 
cuttingiwas  compliance  with  a  law  intended  to  prevent  the  spread 
of  weed  seed  to  farms.     The  courts-  affirmed'  the  new  award. 
Affirmance  by  the  Appellate  Division  was  with  dissenting  opinion 
o£  Justice  Woodward.     Affirmance  by  the  Court,  of  Appeals  wa& 
at  first  without  opinion  (226.  K  Y.  Eep.  569-,  March  11,  IfllS). 
but  later,  upon  rehearing,  was  with  opinion,  as- given  below.     The 
dissenting  opinion  in  the  Appellate  Division  is  as  follows: 

Plass  v.  Central  New  Englamd  R.  R.  Co.,  18&  App.  Div.  91 S,  Nov.  22,  191(5. 

Appeal  from  an  award  of  the  State  Industrial  Commiseion,  made  on  the 
2d  day  of  May,  1918. 
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AMBxd  affirmed.    All  canourred,  exeept  Woodwjou),  J.,  dissntlag  with  m 
opiniim. 

WooDWABD,  J.  (difltentiiig) :  Ptter  Plass,  the  elahoKxit^  intestate,  was 
employed  by  the  defendant,  and  on  or  abont  the '8th  or  9th  day  cf  August, 
1914,  he  w»  directed  to  mow  the  grass  snd  weeds  alon^  the  detaidailfa 
right  of  way.  He  is  alieged  to  have  come  in  oontaot  witli  psison  ivy  while 
so  enga>ged,  and  to  haTe  developed  b&ood  poisoning,  resulting  hi  his  tieatii 
on  the  twenty-ninth  day  of  August  of  the  same  year.  An  wnrard  trais  made 
oTiginally  upon  the  theory  that  the  death  had  resulted  from  )an  injury  grow- 
ing out  of  the  occupation,  and  that  compensation  was  payable,  even  though 
the  claimant's  intestate  was  at  the  time  engaged  in  interstate  t:<MiDieroe.  The 
<iei6adfliit,  which  carries  its  own  insurance,  iasistod  at  all  times  that  the 
deeedent  was  engaged  in  interstate  eonuneree  at  the  time,  and  that  he 'was  not 
entitled  to  compensation  under  the  'State  act.  The  case  was  appealed  to 
this  court  «nd  tiie  award  was  afflnned  ( 169  A'pp.  IHv.  820) ,  hut  upon  appeal 
to  tiie  Ouurt  of  Appeals  th.e  order  of  this  court  and  the  award  of 'the  State 
Indnstiial  Conmission  were  revcraod,  and  the  ease  eent  back  for  a  further 
hearing  and  a  deteimiBation  whether  the  ciaimant^s  intestate  was  engaged  in 
interstate  commerce  at  the  time  of  the  injury.  (221  N.  Y.  472.)  "If," 
•sayiihe  Court  of  Appeals,  '''there  was  any  evidence  that  the  > work  contributed 
to  the  nafoty  and  integrity  of  the  railroad  [which  was  engaged  in  intrastate 
and  interstate  oommcnce],  the  work  was  connected  with  and  a  part  of  inter- 
state eonanerce  by  the  railroad.  'Tracks  and  bridges  are  as  imiispcnaable 
to  interstate  commerce  by  railroads  as  are  -engines  and  oars,  and  eound 
economic  reasons  unite  with  settled  rules  of  law  in  demanding  that  all  of 
these  instrnmcntalities  be  kept  in  repair.'"  (Citing  United  States  eases.) 
The  court  then  eays :  *'  It  wms  xeoeesapy  to  a  lawful  hearing  and  award  timt 
the  Commission  should  pass,  imder  the  evidence,  upon  the  nnture  of  the 
<»mployment  in  which  the  deceased  received  his  injuries,"  citing  Mattwr  of 
Sanson  V.  Erie  R.  R,  Co,  (221  N.  Y.  179).  In  the  case  cited  the  court  calls 
attention  to  the  fact  that  its  determination  in  Matter  of  Winfield  v.  N.  F. 
C.  d  H.  R.  R.  R,  Co,  (216  N.  Y.  284)  had  been  reversed  by  the  United  States 
Supreme  Court  {Ifew  Yofk  Central  R,  R,  Go,  v.  WinfiHd,  244  U.  S.  147), 
holding  that  "If  the  deceased  was  engaged  in  services  pertainiag  to  end  a 
part  of  interstate  commerce  she  was  not  entitled  to  recover,"  and  that  the 
i^haracter  of  the  employment  was  essentially  jurisdictional.  In  Matter  of 
Haaon  v.  EfieR.  R,  Co,  {ufpra)  the  claimant's  intestate  was  a  machinist's 
helper.  He  was  sent  to  make  some  light  repairs  upon  an  engine.  In  making 
his  passage  from  the  point  of  the  order  to  the  place  where  the  engine  was  to 
be  repaired  he  was  run  down  by  an  engine  and  killed.  The  Erie  railroad 
was  engaged,  as  is  the  defendant  here,  in  both  interstate  and  intrastate 
commeroe,  and  it  was  held  that  it  was  necessary  for  the  State  Industrial 
Commission  to  pass  upon  the  question  of  whether  the  decedent  was  engaged 
in  one  or  the  other  of  these  capacities.  The  determination  of  the  character 
of  the  employment  being  jurisdictional  in  its  nature,  tlie  presumption 
<leslared  by  the  statute  (assuming  it  to  be  effective)  can  only  prevail  in  the 
absence  of  substantial  evidence  to  the  contrary  {Matter  of  Saaon  v.  Erie 
R,  R.  Co.,  9Uf>ra),  and  It  is  a  question  which  must  be  determined  upon  oem- 
mon-law  evidence.      {Kackel  v.  Servisa,   180  App.  Div.  64;    Tsan^oumoe  v. 
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Smith,  183  id.  751.)  The  State  Industrial  Commission  has  re-examined  the 
case  and  has  made  a  supplemental  conclusion  of  fact  Chat  ''At  the  time  of 
the  said  accident  to  Peter  Plass^  he  was  not  engaged  in  interstate  commerce," 
and  has  made  a  new  award  upon  the  basis  of  this  conclusion.  The  evidence 
is  wholly  undisputed  that  the  decedent  was  employed  as  a  section-hand  upon 
the  line  of  the  defendant's  railroad;  that  this  railroad  was  engaged  in  both 
interstate  and  intrastate  commerce,  and  that  at  the  time  of  the  injury  the 
decedent  was  engaged  in  mowing  weeds  along  the  right  of  way  of  the  rail- 
road. That  is,  his  general  duties  were  those  of  a  section-hand;  he  wa* 
employed  in  the  maintenance  of  the  way  of  this  interstate  railroad,  which 
involved  the  mowing  of  the  grass  and  weeds  once  a  year.  There  was  undis- 
puted evidence  that  this  mowing  of  weeds  was  necessary  to  the  protection  of 
the  bridges  and  right  of  way  generally,  as  well  as  important  in  the  practical 
operation  of  the  engines  over  the  rails.  In  other  words,  the  work  which 
decedent  was  doing  was  keeping  up  the  right  of  way,  and  it  is  idle  to  attempt 
to  discriminate  between  the  work  of  keeping  down  the  weeds,  protecting  the 
railroad  and  its  bridges  and  superstructure  from  fire  and  mechanical  incon- 
veniences, and  the  work  of  placing  new  ties  or  substituting  rails  where  the 
old  ones  have  become  defective.  The  decedent  was  engaged  in  his  common 
employment  as  a  section-hand;  he  was  a  man  of  general  labor  in  and  along 
his  section  of  the  track  of  this  interstate  railroad,  and  any  work  which,  in 
the  ordinary  practice  of  the  corporation,  in  maintaining  its  line,  within  the 
limits  of  its  right  of  way,  was  necessary  to  be  done,  was  a  service  "  pertain- 
ing to  and  a  part  of  interstate  commerce,''  which  was  outside  of  the  juris- 
diction of  the  State  Industrial  Commission  {Matter  of  Bawon  v.  Erie  R.  R, 
Co.,  9upra) ,  and  the  mere  declaration  that  he  was  not  engaged  in  interstate 
commerce,  in  the  face  of  positive  evidence  to  the  contrary,  cannot  give  juris- 
diction or  justify  the  award  which  has  been  made.  The  award  should  be 
reversed  and  the  claim  dismissed. 

The  opinion  of  the  Court  of  Appeals  is  as  follows : 

Plass  v.  Central  New  EN(aAND  R.  R.  Co.,  226  N.  Y.  449,  June  6,  1919. 

Cbai7e,  J.:  When  this  case  was  here  before,  we  sent  it  back  to  the  Com- 
mission to  determine  whether  or  not  Plass,  the  deceased,  was  engaged  in 
interstate  commerce.  (221  K.  Y.  472.)  This  question  of  fact  had  not  been 
determined.  Upon  a  rehearing  it  was  found  by  the  State  Industrial  Com- 
mission that  he  was  not  engaged  in  interstate  commerce  at  the  time  kef 
received  the  injury  resulting  in  his  death. 

The  award  to  the  widow  was  affirmed  by  the  Appellate  Division  and  by 
this  court.  A  reargument  has  been  had,  upon  the  assertion  that  the  decision 
of  New  York  Central  Railroad  Co.  v.  Porter  (249  U.  S.  168)  requires  us  to 
reverse  our  former  decision. 

The  powers  of  this  court  are  limited  by  the  Constitution  of  the  state  to  a 
review  of  questions  of  law,  except  where  the  judgment  is  of  death.  Ko 
unanimous  decision  of  the  Appellate  Division  of  the  Supreme  Court  that 
there  is  evidence  supporting  or  tending  to  support  a  finding  of  fact  or  a 
verdict  not  directed  by  the  court  shall  be  reviewed  by  the  Court  of  Appeals. 
(Const,  art.  VI,  §  9.) 
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Aa  the  AppeUate  Division  decision  was  not  unanimous  in  affirming  this 
award  we  are  permitted  to  review  its  determination  to  the  extent  only  of 
ascertaining  whether  there  be  any  evidence  or  reasonable  inferences  deduced 
from  the  testimony  upon  which  to  base  it. 

Plass  was  engaged  on  the  8th  day  of  August,  19 14,  as  a  section  laborer  in 
mowing  grass  upon  the  right  of  way  of  the  Central  New  England  Railway 
in  the  town  of  Red  Hook,  Dutchess  county,  New  York.  He  contracted  ivy 
poisoning,  resulting  in  his  death,  August  29th,  1914. 

The  road  was  a  short  line  of  about  thirty-five  miles  of  single  track,  run- 
ning from  Rhinecliff  on  the  New  York  Central  to  Boston  Corners,  where 
there  is  a  connection  with  the  Central  New  England  Railroad.  At  times 
cars  used  for  interstate  shipment  passed  over  this  branch. 

Section  82  of  the  Railroad  Law  (Cons.  Laws  ch.  49)  reads  as  follows: 

"Every  railroad  corporation  doing  business  within  this  state,  shall  cause 
all  Canada  thistles,  white  and  yellow  daisies  and  other  noxious  weeds  grow- 
ing on  any  lands  owned  or  occupied  by  it,  to  be  cut  down  twice  in  each  and 
every  year,  once  between  the  fifteenth  day  of  June  and  the  twenty-fifth  day 
of  June  and  once  between  the  fifteenth  day  of  August  and  the  twenty-fifth 
day  of  August.  If  any  such  corporation  shall  neglect  to  cause  the  same  to  be 
so  cut  down,  any  person  may  cut  the  same,  between  the  twenty-fifth  day  of 
June  and  the  fifth  day  of  July  inclusive,  and  between  the  twenty-fifth  day 
of  August  and  the  fifth  day  of  September  inclusive  in  each  year,  at  the 
expense  of  the  corporation  on  whose  lands  the  same  shall  be  so  cut,  at  the 
rate  of  three  dollars  per  day  for  the  time  occupied  in  cutting." 

In  compliance  with  this  law  the  railroad  once  a  year,  perhaps  twice,  cut 
the  weeds  upon  its  right  of  way. 

It  was  while  doing  this  work  that  Plass  was  poisoned.  For  five  feet  each 
side  of  the  tracks  the  roadbed  was  kept  clean  of  weeds  by  shovels,  so  that  it 
was  between  the  fence  alonside  the  right  of  way  and  this  five  feet  that  Plass 
was  working. 

Cuneen,  the  assistant  superintendent,  said:  "The  nature  and  purpose  of 
the  work  is  to  cut  the  weeds  and  grass  along  the  right  of  way  in  order  to 
prevent  fires  to  bridges  and  trestles  and  spreading  to  adjacent  property. 
*  *  *  To  prevent  the  grass  and  weeds  getting  on  the  rails  and  stalling 
the  trains." 

There  was  no  bridge  or  trestle  within  a  mile  of  this  place,  in  fact  there 
is  no  evidence  to  show  that  there  is  any  bridge  or  trestle  on  the  thirty-five 
miles  of  road,  or  if  so,  what  it  is  made  of.  Crilley,  the  "  Rhinecliff  branch  " 
supervisor,  testified  that  Plass  "  was  mowing  the  right  of  way,  cutting  grass 
and  bushes."  It  is  fair  to  assume  that  the  right  of  way  referred  to  was  the 
Bpace  from  the  rail  to  the  fence.  It  is  not  likely  he  would  mow  between  the 
rails. 

The  triers  of  fact  were  not  obliged  to  believe  that  weeds  growing  here 
could  or  would  stall  trains.  These  witnesses  for  the  railroad  company,  in 
view  of  all  the  circumstances,  could  reasonably  be  charged  with  some  exagger- 
ation. Whether  or  not  the  weeds  on  the  right  of  way  were  cut  solely  to 
comply  with  the  Railroad  Law  and  prevent  fire  to  adjoining  property  or  to 
protect  bridges  and  trains  was  a  question  of  fact  for  the  Industrial  Com- 
mission and  we  think  there  was  some  evidence  or  at  least  reasonable  infer- 
ences to  be  drawn  from  the  evidence  to  sustain  its  conclusion. 
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If  tills  be  80,  ^e  cannot  "pasa  upon  the  weight  of  evidence  and  eay  iTfa^Uier, 
in  oar  opinion,  this  question  of  fact  were  rightly  decided.  In  order  to  present 
the  question  we  hare  ~taken  the  evidence  most  favorable  to  the  respondent, 
which  the  Commission  might  have  beliered. 

I^e  order  appealed  from  should  be  affirmed,  without  coats.  Bibcock,  Ch. 
J.,  CunDEBACK,  Casdozo,  Pound  and  Akdbewb,  JJ.,  concur;  Collin,  J.,  dis- 
sents on  authority  of  N.  Y,  C.  R.  R.  Co.  v.  Porter  (249  U.  S.  168).  Order 
affirmed,  etc. 

b.  Cleanii}£  Passeqger  Yard  and  Caring  for  Switch  Lamps 

A  laborer  in  a  terminal  passenger  yard  kept  tbe  cement  walks 
of  the  train  shed  clean,  picked  np  waste  paper  and  cared  ior  ihe 
switch  lamps.  His  clothes  icanght  fire  while  he  "was  cleaning  the 
lamj)s.  He  died  of  his  injuries.  The  Commission  found  that 
he  was  not  employed  in  interstate  commerce  "nor  in  work  so 
closely  related  to  it  as  to  be  practically  part  of  it "  and  awarded 
death  benefits  to  "his  widow.  The  courts  aflSrmed  the  award 'with- 
out opinion:  Gingliano  v.  Lehigh  Valley  R.  B.  Co.,  Death  Case 
No.  9695,  Oct.  36,  1917;  185  App.  Div.  900,  July  2,  19'ia;  .224 
N.  Y.  Eep.  713,  ISTov.  36,  191«. 

c.  Operating  Coal  £hute  for  Supply  of  Lacomoti^ees 

While  examining  the  feeder  of  a  coal  chute  elevator,  the 
operator  lost  iis  index  finger.  The  Commission  found  that  he 
was  not  engaged  in  interstate  commerce  and  awarded  him  com- 
pensation. Upon  appeal,  the  Attomey^General  argued  that  the 
decisions  of  the  Court  of  Appeals  in  the  Gallagher  and  Vdlhimre 
cases,  Bulletin  Ifo.  87,  pages  310-312,  governed  the  case.  The 
courts  affirmed  the  award:  Haley  v.  Boston  (&  Alhixny  J2.  J?., 
S.  D.  R.,  vol.  16,  -p.  518,  May  15,  1918;  186  App.  Biv.  926, 
Xov.  13,  1918;  225  :N'.  Y.  Eep.  669,  Jan.  21,  1919. 

d.  Making  Repairs  on  Lccomdtive  at  'Roundhouse 
A  machinist's  helper  was  working  on  an  engine  in  the  .round- 
house of  the  West  Albany  shops.  His  clothes  caught  fire.  The 
Commission  found  that  he  was  not  engaged  in  interstate  com- 
merce and  awarded  him  compensation  for  disability  and  disfigure- 
ment. The  courts  affirmed  the  award  upon  the  issue  of  disfigure- 
ment, the  interstate  commerce  question  not  apparertfly  having 
been  argued  before  them:  Bianc  v.  N.  T.  Central  R.  R,  Co., 
S.  D.  JR.,  vol.  16/p.  424,  Apr.  8,  1918;  186  App.  Div.  925, 
Xov.  13, 1918 ;  226  N.  Y.  Rep.  586,  April  8, 1919 ;  25011.  S.  596, 
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Xov;  10^  1919:     The  case  may  be  compared  with  the  roundhouse 
case  of  Saxon  v.  Erie  B.  R.  Co.,  above,  page  227. 

et  Wofjone  i]k.Car  Slt«f  UpMi  Ctf  Loaded  With  Caxtf>  From  Withoat  the  State 
A  steel  car  repairer  was  cutting  from  the  end  sill  of  a  car 
standing  upon  the  repair  track  of  a  car  shop;  the  car  contained 
coal  shipped  into  Xew  York  from  Pennsylvania.  A  rivet  bound- 
ing up  destroyed  the  repairer's  eye.  The  Commission  found  that 
he  was  not  engaged  in  interstate  commerce  and  awarded  him 
compensation-  The  Appellate  Division  aflSrmed  the  award  unani- 
mously and  the  Court  of  Appeals  denied  leave  to  appeal :  Kirby 
V.  Erie  R.  R.  Co,,  Claim  No.  8757,  May  10,  1917,  and  Apr.  15, 
1918;  186  App.  Div.  927,  Nov.  13,  1918;  —  N.  Y.  Eep.  — , 
Mar.  4,  1919. 

f .  Ripping  a  Flank  in  a  Railroad  Shop 

A  millwright  was  ripping  a  plank  in  a  railroad  shop.  The 
circular  saw  amputated  four  of  his  fingers.  The  Commission 
awarded  him  compensation.  Upon  appeal,  the  insurance  carrier 
claimed  that  the  case  was  in  interstate  commerce  because  the 
plank  waft  intended  for  repair  of  a  caboose  car  which  was  in  daily 
interstate  use.  The  Attorney-General  said  that  the  insurance 
carrier  had  failed  to  show  whether  the  car  was  withdrawn  from 
servioe  and  what  ihe  nature  of  the  repair  was  to  ba  The  claim- 
ant, he  said,  was  not  actually  putting  something  on  a  car  but 
was  simply  doing  work  in  a  shop.  The  Appellate  Division 
affirmed  the  award  unanimously.  "The  stick,"  it  said,  "could 
not  be  said  to  be  an  instrumentality  of  interstate  conmierce  until 
it  was  at  least  on  its  way  to  be  incorporated  in  the  car.''  Its 
opinion  in  full  is  as  follows : 

Fish  v.  Kutlai^d  R.  R.  Co.,  189  App.  Div.  352,  N^ov.  12,  1919. 

liYOir,  J.:  Thiaifl  an  appeal  from  an  award  of  the  State  Industrial  Com* 
miasion  nukde  to  claimant  for  the.  proportionate  loss  of  the  use  of  the  left 
band.  He  was  a.  millwright  ia  the  employ  of  the  defendant,  and  was  engaged 
in  ripping  a.  piece  of.  timber  when  he  sustained  the  injury.  Malone  was  a 
terminus  of  a  run  between  Alburg,  Vt.,  and  Malone,  N.  Y.  A  caboose  had 
been  operated  on  this  run  that  day  and  for  some  time.  The  claim  agent  and 
the  general  foreman  of  the  Rutland  Company  make  affidavits  that  the  piece 
of  timber  whan  rippad  was.  tobe-uaed  in.  repairing,  this  oaboosflb  That  the 
work  was  ever  completed,  or  that  the  piece  of  timber  was  ever  so  used,  does 
noU  appM>r«    Tito  Oflmmtasion  f omd^  tliat:  tfas^  clldmant  was  not  en^Bged'  in 
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interstate  commerce,  finding  against  the  intended  use.  Section  21  of  the 
Workmen's  Compensation  Law  provides  that  the  presumption  is,  in  the 
absence  of  substantial  evidence  to  the  contrary,  that  the  claim  comes  within 
the  provisions  of  the  Workmen's  Compensation  Law.  The  stick  could  not  be 
said  to  be  an  instrumentality  of  interstate  commerce  until  It  was  at  least  on 
its  way  to  be  incorporated  in  the  car,  or  on  being  placed  therein. 

In  New  York  Central  Railroad  Co,  v.  White  (243  U.  S.  188)  the  court 
•ays:  "The  admitted  fact  that  the  new  station  and  tracks  were  designed 
for  use,  when  finished,  in  interstate  commerce  does  not  bring  the  case  within 
the  Federal  Act.  The  test  is  '  Was  the  employee  at  the  time  of  the  injury 
engaged  in  interstate  transportation  or  in  work  so  closely  related  to  it  as  to 
be  practically  a  part  of  it.'  Shanks  v.  Delatoare,  Lackatoanna  d  Western 
R,  R,  Co,,  239  U.  S.  556,  558.  Decedent's  work  bore  no  direct  relation  to 
interstate  transportation,  and  had  to  do  solely  with  construction  work,  which 
is  clearly  distinguishable,  as  was  pointed  out  in  Pedorsen  v.  Delatoare,  Lacka- 
toarma  d  Western  R,  R,  Co,,  229  U.  S.  146,  152.  [And  see  Chicago,  Burlington 
d  Quincy  R,  R,  Co.  v,  Harrington,  241  U.  S.  177,  180;  Raymond  v.  Chicago, 
Milwaukee  d  8t.  Paul  Ry,  Co,,  243  U.  S.  43.]  " 

In  Atlantic  Coast  Line  Co.  v.  Woods  (252  Fed.  Rep.  428),  cited  by  appel- 
lant, the  yoke  or  bolt  was  taken  off,  and  after  being  rethreaded,  again  put 
on  the  engine  hauling  interstate  trains.  In  Pedersen  v.  Delaioare,  Lacker 
wanna  d  Western  R,  R,  Co,  (supra)  the  plaintiff  was  injured  while  carrying 
bolts  to  be  used  in  repairing  a  bridge  used  in  interstate  commerce.  In  Chry- 
bowski  V.  Erie  Railroad  Co.  (88  N.  J.  L.,  affd.,  89  id.  361)  the  claimant  was 
engaged  in  cleaning  the  ash  pit  to  be  used  in  interstate  commerce,  at  the  time 
he  was  injured.  In  Ouida  v.  Pennsylvania  Railroad  Co.  (183  App.  Div*  822) 
the  claimant  was  engaged  in  cleaning  boilers  to  be  used  in  interstate 
commerce. 

If  the  claimant  at  the  time  he  was  injured  had  been  engaged  in  putting 
the  piece  of  timber  into  the  caboose,  a  different  question  might  be  presented. 
There  is  nothing  showing  that  the  plank  was  actually  used  in  repairing  the 
caboose.  It  was  within  the  knowledge  of  the  employers  what  use,  if  any, 
was  made  of  the  plank.  The  burden  was  on  them,  if  application  be  claimed, 
to  prove  an  actual  application. 

As  to  the  claim  that  the  award  should  have  been  made  against  the  Director 
General,  as  the  Rutland  railroad  was  then  being  operated  by  him,  the  matter 
was  passed  upon  adversely  by  this  court  in  Bryant  v.  Pullman  Co.  (183 
App.  Div.  311).  Furthermore,  the  Rutland  Railroad  Company  describes 
itself  as  the  employer  in  the  report  of  this  injury  which  it  filed  with  the 
Commission. 

As  to  the  authority  to  reopen  the  claim  and  make  a  larger  award,  this 
court  has  frequently  passed  affirmatively  upon  the  right  of  the  Commission 
to  do  BO.  This  is  especially  true  in  a  case  in  which  the  previous  award  was 
for  an  incorrect  amount.  (Krieghaum  v.  Buffalo  Wire  Works  Co.,  Inc.,  1S2 
App.  Div.  448.) 

The  award  should  be  affirmed.     Award  imanimously  affirmed. 

g.  'Repairing  Car  Not  Regularly  Used  in  Interstate  Traffic 

A  carpenter  was  replacing  a  bolt  in  the  bumper  plate  of  a 
baggage  car  attached  to  a  string  of  cars  on  a  side  track.     The 
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cars  were  accidentally  bumped  together.     His  hand  was  crushed 

and  he  died  in  the  hospital.     The  baggage  car  had  been  placed 

upon  the  side  track  for  express  purpose  of  inspection  and  repair, 

contained  no  interstate  freight,  baggage  or  mail  matter  and  had 

traveled  beyond  the  state's  bounds  but  three  or  four  times  within 

the  two  months  immediately  preceding  the  accident.     Commissioner 

Lyon  cited  Minneapolis  &  St.  Louis  R.  B.  Co.  v.  Winters,  242 

17.  S.  358,  as  authority  for  holding  that  the  carpenter  was  not 

engaged  in  interstate  conmierce.     There  had  been  no  interruption 

of  an  interstate  haul.     The  car  was  not  at  the  moment  engaged 

in  either  interstate  or  intrastate  commerce.     The  Commission 

awarded  death  benefits  to  the  carpenter's  widow:     Sullivan  v. 

Delaware  &  Hudson  R,  R.  Co.,  S.  D.  R.,  voL  20,  p.  465,  Aug.  2, 

1919. 

h.  Towing  Barges  Upon  Nayigable  Waters  of  the  State 

The  captain  of  a  barge  used  to  convey  freight  between  various 
points  in  New  York,  New  Jersey  and  Connecticut  was  acci- 
dentally drowned  while  the  barge  was  lying  at  Bridgeport,  Con- 
necticut (S.  D.  E.,  vol.  20,  p.  414,  Bui.,  vol.  4,  p.  176).  Among 
other  objections  to  an  award  to  his  widow  the  insurance  carrier 
said  that  he  was  engaged  in  interstate  commerce.  To  this  point 
Commissioner  Sayer  replied: 

CoNANT  v.  Monk,  Bui.,  vol.  5,  p.  23,  in  part. 

The  objection  has  no  weight.  Section  114  of  the  Workmen's  Compensation 
Law  proyides  that  the  provision  of  that  law  shall  apply  to  employers  and 
employees  engaged  in  intrastate,  as  well  as  in  interstate  and  foreign  com- 
merce, "  for  whom  a  rule  of  liability  or  method  of  compensation  has  been  or 
may  be  established  by  the  Congress  of  the  United  States,  only  to  the  extent 
that  their  mutual  connection  with  intrastate  work  may  be  clearly  separable 
and  distinguishable  from  interstate  or  foreign  commerce."  Clearly  under  the 
language  of  this  section  there  is  no  limitation  of  liability  under  the  Com- 
pensation Law  for  employees  engaged  in  interstate  commerce  for  whom  no 
rule  of  liability  or  method  of  compensation  has  been  established  by  Congress. 
No  rule  of  liability  has  been  established  by  Congress  for  employers  and 
employees,  other  than  railroad  corporations,  engaged  in  towing  of  badges 
upon  the  rivers  and  navigable  waters  of  the  State  of  New  York.  Therefore, 
the  rule  of  liability  prescribed  in  the  Workmen's  Compensation  Law  is  for 
such  employers  and  employees  the  sole  rule  of  liability  or  method  of 
compensation. 

1  FEDERAL  SAFETY  APPLIAUCE  ACT  NOT  ENFORCEABLE  IN  NEW 

YORK 

A  switchman  was  moving  two  empty  intrastate  cars  from  one 
track  to  another  within  a  railroad  yard.     One  of  the  cars  collided 
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with  au  iiiterstate  car.  In  YZolatioiL  of  the  Federal  Safety  Appli- 
aiM»Agtty  the  interstate  car  had  no  drawhead  or  end  &ilL  Because 
of:  thift  dafeot  the  collision  smashed  tiie  brakeman's  leg;  Th& 
brakenum  hrou^t.  an  action  for  failure  to  obe^rre  liie  Federal 
Safety  Appliance  Act.  The  trial  court  gave  him  damages  bat 
the  Appellate  Division^  Third.  Department^  one  juBtice  dissentingy 
reversed  the  judgment  and  dismissed  the  complaint  upon  ground 
that  the  Workmen's  Compensation  Law  of  iN'ew  York  had 
abolished  the  sole  remedy  under  the  Safety  Appliance  Act  The 
majority  and  minority  opinions  in  the  case  are  as  follows: 

Ward  v.  Erie  R.  R.  Ck).,  172  N.  Y.  Supp.  691,  Nov.  IS,  1918. 

Uenrt  T.  Kellogg,  J.:  The  plaintiff  was  &  switcliman  in  the  railroad 
yard  of  the  defendant  at  Elmira.  At  the  time  of  the  accident  he  was  engaged 
in  moving  two  empty  cars,  which  were  neither  beginning  nor  ending  a  rail- 
road journey,  from  one  track  to  anotiior  in  the  yard.  He  was  riding  the  end 
car,  with  his  foot  over  the  forward  end,  and  was  injured  through  its  coUisioa 
with  a  third  car  standing  upon  a  switch  track,  along  which  the  two  car» 
were  being  backed.  The  cars  which  plaintiff  was  engaged  in  moving  were 
intrastate  oars.  Tbs  car  with  which  one  of  them  collided  was  an  interstate- 
car.  Tin  injury  of  the  plaintiff  was  due  to  the  fact  that  the  interstate  «ar 
was  without  a  drawhead  or  end  sill,  so  that  the  bodies  of  the  cars  came- 
together  in  the  collision,  smashing  the  plaintiff's  leg.  As  the  plaintiff  was- 
engaged  in  moving  intrastate  cars  merely,  he  was  not  employed  in  the  fur- 
therance of  interstate  commerce,  and  no  liability  aroee  therefrom  under  tt» 
federal  Employers'  Liability  Act  (Act  Ck>ng,  April  22,  1908,  c.  149,  35  Stat.  65 
[U.  S.  Uomp.  St.  1916,  §§  8667-8665]).  lUinois  Central  Raihoay  Co,  v. 
Bekrem,  238  U.  &.  473,  34  Sup.  Ct.  646,  5S  L.  Ed.  1051  Ann.  Cas.  191 4C,  163. 

Since  the  plaintiff  did  not  fall  within  the  protection  of  this  act,  which 
regulated  interstate  commerce,  it  would  seem  clear  that  his  only  remedy  was 
under  the  Workmen's  Compensation  Act  of  the  state  of  New  York  (OonsoL 
Laws,  c.  67).  Nevertheless,  the  argument  is  made  that  the  plaintiff  has  m 
cause  of  action  under  the  Federal  Safety  Appliance  Act  of  1893  (Act  of  Cong. 
March  2,  1893,  c.  196,  27  Stat.  531  [U.  S.  Comp.  St.  1916,  §f  8605-8612]), 
as  amended  by  the  federal  Safety  Appliance  Act  of  1903  (Act  Cong.  March  2, 
1903,  c  976,  32  Stat.  943  [TJ.  S.  Comp.  St.  1916,  §§  8613-8615]).  It  was 
shown  that  the  interstate  car,  with  which  the  car  ridden  by  the  plaintiff  col- 
lided, was  not  equipped  as  provided  by  that  act.  That  this  defendant  was 
negligent  in  reference  to  the  defective  car,  and  that  such  negligence  was  the 
cause  of  the  accident,  has  support  in  authority.  T^wis  d  Pacific  Railway  v. 
Rigahy,  241  U.  S.  33,  36  Sup.  Ct.  482,  60  L.  Ed.  874. 

However,  the  Federal  Safety  Appliance  Act,  while  it  requires  all  cars  used 
by  railroads  engaged  in  interstate  commerce  to  be  equipped  in  a  particnlar 
mamiar,  fftilft  to-,  pnxridi  timt  aor  employee  injured  throu^  audi  lAilln»  alfett 
have  a  cause  of  action.  When,  therefore,  a  suitor,  as  in  the  case  of  Teeoa9  ds 
Pa^ifio:  RaUway  v.  RigtAftt  Mipt«>  tarings  an  aotioir  to  reconrMr:  damagvB  for 
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i,  sangning'  a  yiolaticm  of  the  fMeral  SiafetT-  Appliance  Act  as  a 
ground  of  negligence,  he  makes  use  of  the  common  law^  of  one  of  tiie  states 
to  proyide  him  with  a  remedy,  and  uses  a  federal  statute  to  proyide  him  with 
a  wrong,  and  without  the  common  law  he  is  as  incapable  of  success,  as  he 
i»  witliout'  th»  atatuiOk  It  ia  manifest  tiait  Urn  commaa  law  of  the  state  is 
subject  to  amendment,  modifioatioxi,  and.  witlidtvnral  in  any  particular  which 
does  not  offend  a  constitutional  prohibition.  That  the  Workmen's  Com- 
pensation Law  of  the  state  of  New  York  does  not  so  offend  has  been  estab- 
lislied.  That  law  abolished  the  common  law  of  the  state  in  so  far  as  it  regu- 
lated the  liability  of  employer  to  employee,  and  substituted  sl  statutory 
liability  in  its  place,  together  with  a  statutory  court  for  the  enforcement  of 
the  liability.  The  plaintiff,  therefore,  though  he  may  have  suffered  a  wrong, 
has  no  remedy  by  an  action  at  law,  for  the  common  law,  which  might  have 
given  it  in  the  particular  instance,  is  nonexistent. 

The  judgment  should  be  reversed,  and  the  complaint  dismissed.  All  concur, 
except 

John  AL  Kixlogo,  P.  J.  (dissenting) :  At  the  time  of,  and  long  before, 
the  passage  of  the  so-called  Safety  Appliance  Law,  it  was  the  general  law 
that  if  a  statute  required  a  thing  to  be  done  which  was  not  done,  and  the 
failure  to  do  it  caused  an  injury  to  another,  he  may  recover  his  damages 
from  the  party  in  default.  The  federal  statute  imposed  a  penalty  of  $100  for 
failure  to  comply  with  it.  But  the  act  was  passed  with  knowledge  of  the 
general  law  that  a  failure  to  observe  a  statutory  duty  made  the  company 
liable  for  damages  resulting  therefrom.  Congress  had  in  view,  not  the  local 
law  of  any  state,  but  this  general  law,  which  may  be  treated  as  a  part  of  the 
act.  It  was  unnecessary  to  state  the  liability  which  the  general  law  recog- 
nized. Congress  well  assumed  that,  if  the  local  law  in  some  particular  state 
did  not  recognize  such  liability,  the  general  law,  the  spirit  of  which  entered 
into  the  legislation,  would  control.  Central  Vt.  Ry,  v.  White,  238  U.  S.  507, 
35  Sup.  Ct.  865,  59  L.  Ed.  1433,  Ann.  Cas.  1916B,  252;  B,  d  0.  Railroad  v. 
Bwagh,  149  U.  S.  368,  13  Sup.  Ct.  914,  37  L.  Ed.  772. 

Again,  according  to  the  decisions  of  this  court,  it  is  not  open  to  doubt  tbnt  the 
re^MnsibUlty  of  a  railroad  company  to  Its  employees  is  a  matter  of  general  law. 
B.  4  0.  Ry.  V.  Baugh,  $upra,  149  U.  S.  374.  375.  13  Sup.  Ct  916,  37  L.  Ed.  772. 

It  cannot  be  that  in  passing  this  law  Congress  intended  that  in  some 
localities  there  should  be  a  liability  for  damages  for  a  noncompliance  with  it, 
and  in  other  localities  no  liability.  It  intended  to  nmke  a  uniform  law, 
effective  through  the  United  States. 

The  eighth  section  of  the  act  provides  that  an  employee,  injured  by  a  looo 
Botive,  car,  or  train  in  use  contrary  to  the  provisions  of  the  act  shall  not  be 
deemed  to  have  assumed  the  risk,  although  he  continues  in  the  employment 
after  the  unlawful  use  was  brought  to  his  knowledge.  This  section  is  mean- 
ingless, unless  Congress  intended  to  permit  an  injured  employee  to  maintain 
an  action  for  damages  caused  by  the  imlawful  act.  Clearly  a  state  cannot 
psss  an  act  providing  that  continuance  in  the  employment,  with  knowledge 
<rf  the  defect,  shall  be  an  assumption  of  such  risk;  neither  could  it  provide 
tliat  an  employee,  injured  by  such  violation  of  the  act,  shall  have  no  action  for 
dunagee.    Neither  can  it  create  some  new  liability,  enforceable  outside  of  the 
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courts,  and  proyide  that  the  action  for  damages,  which  the  statute  clearly 
contemplated;  shall  not  be  available. 
I  therefore  favor  an  affirmance. 

5.  BURDEN  OF  PROOF  THAT  ACCIDENT  HAS  OCCXTRRED  IN  INTER- 
STATE COMMERCE 

The  employer  must  prove  that  the  accident  has  arisen  out  of 
interstate  commerce.  The  Commission  has  awarded  compensa- 
tion because  such  proof  was  not  forthcoming  in  Carney  v.  Lehigh 
Valley  B.  B.  Co.,  S.  D.  R,  vol.  17,  p.  647,  Bui.,  vol.  4,  p.  25, 
Oct.  15,  1918. 


Q.    ASHIKALTY  OE  XABHIHE    JTTBISDIGIION 

The  United  States  Supreme  Court  decisions  in  Jensen  v. 
Southern  Pacific  Co.  and  Walker  v.  Clyde  Steamship  Co.  held 
that  the  laws  of  the  United  States,  as  they  existed  at  the  time 
of  the  accidents  to  Jensen  and  Walker,  especially  the  United 
States  Judiciary  Code,  §§24  and  256,  did  not  admit  of  the  appli- 
cation of  state  workmen's  compensation  remedies  to  cases  of 
accident  occurring  upon  waters  subject  to  federal  jurisdiction. 
Applying  these  United  States  Supreme  Court  decisions,  the  New 
York  court  reversed  awards  in  certain  accident  cases  occurring 
upon  Xew  York  waters,  notably  in  Doey  v.  Howland  Co,j  Ander- 
son V.  Johnson  Lighterage  Co.,  and  Keator  v.  Rock  Plaster  Mfg. 
Co.  Application  for  a  writ  of  certiorari  in  these  cases  was  denied 
by  the  United  States  Supreme  Court,  October  29,  1918.  Mean- 
time, to  make  state  compensation  remedies  applicable  to  mari- 
time accidents.  Congress  amended  United  States  Judiciary  Code, 
§§  24  and  256,  by  a  law  which  took  effect  October  6,  1917,  The 
New  York  legislature  thereupon  re-enacted  Workmen's  Compen- 
sation Law,  §  2,  grs.  8  and  10,  relative  to  maritime  accidents, 
by  a  law  which  took  effect  April  17,  1918.  Such  in  outline  is 
the  development  of  the  question  till  July,  1918.  Full  history 
of  such  development,  including  the  texts  of  the  court  decisions 
and  the  amendments  to  the  laws,  has  been  given  in  Special  Bul- 
letin No.  87,  Part  1,  pages  320-379.  Development  subsequent 
to  July,  1918,  is  presented  here. 

1.  ACaDENTS  OCCUSSING  PRIOR  TO  OCTOBER  6,  1917 

■  

In  addition  to  the  reversals  noticed  in  Bulletin  87,  Part  1, 
the  Appellate  Division,  upon  authority  of  the  decisions  of  the 
Court  of  Appeals  in  the  Doey,  Anderson  and  Keator  cases,  has 
later  reversed  awards  in  the  following  nine  cases,  unanimously 
and  without  opinion:  Brown  v.  Brevoort,  186  App.  Div.  929, 
Nov.  18,  1918;  McCracken  v.  Eastern  Oravel  Corp.,  S.  D.  R, 
vol.  14,  p.  659,  Bui.,  vol.  3,  p.  55,  Oct.  11,  1917;  186  App.  Div. 
932,  Nov.  22,  1918 ;  McLaughlin  v.  Boyer  £  Sons,  186  App.  Div. 
929,  Nov.  18,  1918 ;  McPartland  v.  TntemationaZ  Orain  Elevat- 
ing Co.,  186  App.  Div.  929,  Nov.  18,  1918;  Moran  v.  Inter- 
national Elevating  Co.,  S.  D.  R,  vol.  14,  p.  623,  Bui.,  vol.  5, 

[243] 
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p.  14,  Sept.  11,  1917;  186  App.  Div.  929,  Nov.  18,  1918;  Paul- 
ine V.  Hoffon  &  Sons,  Death  Case  Wo.  25317,  Dec.  21  19*17;  185 
App.  Div.  900,  Julj  %  19'1&;  SaaUona  v:  McQuade  Stevedoring 
Co^  Case  No.  33919,  Oct.  23,  1917;  186  App.  Div.  9Q0,  July  2,. 
1918;  Tovliey  v.  Lniemational  Elevating  Co.,  186  ApfL  Div;  980^ 
Kov.  18,  1918;  and  Va/ndrey  v.  Tracy,  186  App.  Div.  030, 
Nov,  18,  1918. 

The  Appellate  Division  also  reversed  its  own  previous  afiBrmar 
tion  and  vacated  the  award  in  Van  Wie  v.  Wright  &  Cobb  Ligki- 
erage  Co.  (187  App.  Div.  911,  Jan.  8,  1919),  the  facta  of  which 
have  been  outlined  in  Bulletin  No.  87,  Part  1,  pages  20&  and  209. 

The  awards  in  a  number  of  unappealed  cases  of  maritime 
accidents  occurring  prior  to  October  6,  1917,  have  been  rescinded 
by  the  Commission.  An  illustration  is  Baxter  v.  WaUer  Lighter- 
age Co.,  S.  D.  H.,  vol.  15,  p.  607,  Feb.  25,  1918.  The  carrier 
had  stopped  payments  in  this  case  October  2,  1917;  the  Com- 
mission rescinded  its  award  November  17,  1918.  Compare  also- 
Oberle  v.  Atlantic  Transport  Line,  &.  D.  IL,  vol.  15,  p.  581, 
Jan.  14,  1918. 

ft  KBSORT  TO  COlCHOir  LAW  OR  ABMIRALTT  BEMEDY  UPON  DIB- 
CQNTUniANCS  OF  COMPBI^ATIOK  PAYMBJilS 

Breaking  of  a  bolt  caused  some  ship's  tackle  to  fall  up^n  and 
mortally  injure  a  stevedore's  employee.  An  insuianee  carrier 
paid  compensation  to  his  widow  under  an  award  hat  disoontinuad 
payments  when  the  Supreme  Court  of  the  United  States  held 
Buch  awards  to  be  in  conflict  with  admiralty  law.  Thereupon 
the  widow  brought  and  won  a  suit  for  damages  against  both  the 
stevedore  and  the  steamship  company.  The  defendants  argued 
&at  her  previous  election  of  the  compensation  remedy  had 
estopped  her  from  maintaining  this  action  at  common  law.  In 
refusing  to  set  aside  the  verdict,  the  court  said : 

LonaLkNi:  v.  Clark  &  2Son,  176  N.  Y.  Supp.  726,  Mar.  31,  1919.  u»  purt^ 

As  to  the  second  contention  whilst  it  is  true  that  the  plaintiff  aA  well  avs 
tbe  insurance  carrier  both  proceeded  upon  the  assumption  that  the  remedy 
proYided  by  the  Workmen's  Compensation:  Law  was  «^lable,  an^  tlnct  pmr^ 
mant  thereto  an  amaxd  and  part  paiyment  had  actually'  been  ntadte,  tika 
iaaucance  carrier  ceaaed  to  make  furtheo:  ^mmtBi  upon,  the  laaditioac.  of  tha. 
decisians  in  the  Jensen,  and  Walker  Cases,  su^ra.    There  was  no  estofg^  hy 


*  Fun  text  of  the  opinion  appears  balows  pa^  257. 
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tke  ifUriittiirB  election  to  so  pnocecd,  -^dien  Ae  thought  or  wab  advised  that 
ttet  ^WBB  the  only  Teli«f  'obtainable,  «s  the  T^ew  York  State  Wortanen's  Com- 
pensation Cominission  was  'without  jurisdiction  to  mdke  such  an  award  and 
cither  party  was  at  liberty  to  refuse  to  act  thereunder  at  any  time.  See 
Mutttrr  of  honj,  224  ^".  Y.  30,  120  N.  E.  53;  Sullivan  V.  Hudson  Nav,  Co., 


Tlie  motion  is  denied. 

8.  JUCdDBirXfi'OCCTOADIG  BOLTVmiBM  OCTOBER  %  1917,  AND  APRIL  17, 

1918 

State  compensation  Temedies  have  covered  accidents  in 
admiralty  occurring  since  October  6,  1917,  the  date  upon  which 
tiie  eongresBioiial  aot  became  effective.  Workmen's  -Gompeinfia- 
tion  Law,  §  2,  grs.  8  and  10,  were  fully  revived  by  the  Federal 
law.  Ee-enactment  of  fhem  T)y  the  Xew  York  Law  of  April  1 7, 
1918,  was  superfluous.  The  Appellate  Division  has  60  held, 
unanimously  and  with  opinion,  in  the  case  of  a  maritime  acci- 
dent of  date  February  26,  1918,  as  follows: 

CncMiNo  V.  Clabk  &  Sox,  184  App.  Div.  745,  Nov.  13,  1918. 

IiTON,  J.:  llie  question  at  issue  upon  this  appeal  is  whether  the  claimant 
beinp  enga^fed  in  the  performance  of  a  maritime  contract  at  the  time  "he 
sustained  Ms  injuries  riiould  have  been  denied  oompensation. 

On  Tebruary  26,  1918,  the  claimant,  who  was  a  stevedore  at  work  on  board 
a  ship  lyinpT  at  Twenty-ninth  street,  Brooklyn.  X.  Y.,  slipped  on  the  deck, 
fnteturing  the  distal  end  of  the  radius  of  his  right  wrist.  The  work  of  load- 
ing «inl  unloading  a  diip  is  as  much  maritime  in  its  nature  as  the  wovk 
of  navigating  the  vessel.  (Atlantic  Tranftpnnrf  Company  v.  Imhrovek,  234 
U.  S.  52.)  Following  the  decision  of  Southern  Pacific  Co.  v.  Jensen  (244  U. 
S.  2U5)  Congress  amended  section  24  and  section  256  of  the  Judicial  Code  on 
October '6,  1917,  ehspter  97,  secrtion  2,  as  foUows:  "Third.  Of  all  civil  causes 
of  admiralty  and  maritime  jurBdicticm,  saving  to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  where  the  common  law  is  competent  to  give  it, 
and  to  claimants  the  rights  and  remedies  under  the  workmen's  compensation 
hw  of  any  State.'**  Following  this  action  of  Congress,  the  l>gialature  Of 
the  Jftate  of  liew  York  on  April  17,  1916,  by  chapter  249,  re^nacted  gronqjis 
S  and  10  of  section  2  of  chapter  41  of  the  Laws  of  1914  as  amended  by  chap- 
ter 622  of  the  Laws  of  1916  and  1917,  which  specified  "Longshore  work, 
int^hiding  the  loading  or  unloading  of  cargoes"  as  one  of  the  hazardous 
ocoupationB. 

We  flo  not  think  it  was  necessary  to  reenact  the  provisions  of  the  New 
York  statute  to  make  them  effective  as  of  October  6,  1917.  {Yeasey  v. 
Peteri;,  77  So.  "Rep.  948.)  As  was  said  in  the  New  Jersey  Court  of  Errors 
ami  Appeals  {,AUi8on  v.  Oorkm;  67  N.  J.  L.  596) :    "But  I  am  prepared 'to 


•-«ee  36  U.  S.  Stat,  at  Large,  1091,  §  24,  subd.  3,  as  amd.  by  40  id.  395, 
chap.  97,  §  1;  36  id.  1160,  1161,  §  256,  subd.  3,  as  amd.  by  40  id.  3D5,  chap. 
97,  I  2.—  [Rep. 
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go  fiirther,  and  hold  that  an  unconBtitutional  statute  is  nevertheless  a  statute 
—  that  is,  a  legislative  act.  Such  a  statute  is  oonononly  spoken  of  as  void. 
1  should  prefer  to  call  it  unenforceable,  because  in  conflict  with  a  paramount 
law  *  *  *.  An  unconstitutional  statute  is  not  merely  blank  paper.  The 
solemn  act  of  the  Legislature  is  a  fact  to  be  reckoned  with.  Nowhere  has 
power  been  vested  to  expunge  it  or  remove  it  from  its  proper  place  among 
the  statutes."  The  New  York  statute  came  into  force  the  moment  the  amend> 
atory  act  of  Congress  was  passed.  **  While  Congress  in  the  exercise  of  its 
power  to  regulate  commerce  between  the  States  and  foreign  nations,  can 
legislate  upon  that  subject  as  well  in  ports  and  harbors  as  in  the  high  seas, 
by  so  doing  it  ^oes  not  repeal,  but  suspends  State  law  upon  the  subject,  and 
when  the  act  producing  this  result  is  repealed  or  so  modified  as  to  permit 
the  operation  of  the  state  law,  it  becomes  again  valid  and  in  force."  {Hen- 
derson V.  Spoffordy  59  N.  Y.  131,  citing  SturgU  v.  Spofford,  46  id.  446.  See, 
also,  Anderson  v.  Padfio  Coast  8.  8.  Co.,  225  U.  S.  197.) 

As  to  the  claim  that  no  written  notice  was  given  within  ten  days  as 
required  by  the  statute,  the  point  was  not  raised  before  the  Commission.  It 
is,  therefore,  presumed  to  have  been  given.     ({  21.) 

The  award  should  be  affirmed.    Award  unanimously  affirmed. 

The  Appellate  Division  has  also  affirmed  the  awards  in  the 
maritime  accidents  of  Driscoll  v.  Gillen  &  Son  Lighterage j  Bui., 
vol.  8,  p.  264,  July  31,  1918;  187  App.  Div.  908,  Jan.  8,  1919; 
and  Massiella  v.  Clark  &  Son,  Case  No.  64802,  Mar.  28,  1918; 
186  App.  Div.  923,  Nov.  13,  1918.  The  Court  of  Appeals  has 
affirmed  the  order  in  the  Driscoll  case:  226  N.  Y.  Rep.  568, 
Mar.  .11,  1919.  The  accident  in  the  Massiella  case  occurred 
December  20,  1917,  and  the  accident  in  the  Driscoll  case,  Decem- 
ber 31,  1917. 

4.  CONSTITUTIONALITT  OF  THE  CONGRESSIONAL  ACT  OF 

OCTOBER  6,  1917 

The  Commission  awarded  compensation  in  the  maritime  cases 
of  Stewart  v.  Knickerbocker  Ice  Co.,  S.  D.  R,  voL  17,  p.  634, 
Sept.  18,  1918;  Tardi  v.  Atlantic  Coast  Shipping  Co.,  S.  D.  R., 
voL  17,  p.  642,  Oct.  3,  1918;  and  McAllister  v.  Newtovm  Creek 
Totving  Co.,  Death  Case  No.  300399,  Apr.  4,  1919.  The  acci- 
dents in  these  cases  occurred  subsequent  to  April  17,  1918,  upon 

which  date  the  Js"ew  York  law  became  effective.  The  McAllister 
case  is  pending  in  Appellate  Division,  November,  1919.  In  the 
Stewart  case  the  employer  and  carrier  took  appeal  upon  ground 
that  the  congressional  act  extending  concurrent  admiralty  juris- 
diction to  the  States  was  unconstitutional.  The  Appellate  Divi- 
sion affirmed  the  award  to  Stewart's  widow  unanimously   and 
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without  opinion:    187  App.  Div.  915,  Jan.  15,  1919.     The  Court 
of  Appeals  aflSnned  it  with  opinion  by  Judge  Hiscock,  as  follows: 

&$TEWABT  y.  Knickerbockeb  Ice  Co.,  226  N.  Y.  302,  April  29,  1919. 

Hiscock,  Ch.  J.:  This  is  an  appeal  from  an  affirmance  of  an  award  made 
under  the  Workmen's  Compensation  Act  for  injuries  received  by  one  Stewart 
while  engaged  in  helping  to  unrig  a  derrick  on  one  of  the  defendant's  barges. 
It  is  conceded  that  the  work  in  which  the  injured  man  was  engaged  was  of 
a  maritime  nature  and  upon  that  conceded  fact  the  argument  is  made  that 
our  Workmen's  Compensation  Act  is  not  applicable  because  it  is  in  conflict 
with  the  Constitution  of  the  United  States  and  with  the  Federal  statute 
passed  thereunder.  The  attempt  is  made  to  support  this  argument  almost 
exclusively  by  reference  to  the  decision  of  the  United  States  Supreme  Court  in 
Southern  Pacific  Co.  v.  Jensen  (244  U.  S.  206). 

The  Jensen  case  was  one  involving  the  applicability  of  our  Workmen's  Com- 
pensation Act  to  injuries  received  by  a  stevedore  while  engaged  in  helping  to 
unload  a  vessel  belonging  to  the  Southern  Pacific  Railroad  Company.  The 
two  questions  which  were  considered  by  Judge  Mitj.kb  in  his  opinion  (215 
N.  Y.  514)  were  the  ones  whether  our  act  was  unconstitutional  as  depriving 
employers  of  property  without  due  process  of  law,  and  second,  whether  it  was 
in  conflict  with  the  Federal  Constitution  because  attempting  directly  to 
regulate  or  impose  a  tax  or  burden  on  interstate  or  foreign  conunerce,  the 
Southern  Pacific  Company,  owner  of  the  vessel,  being  concededly  engaged  in 
such  commerce.  He  reached  the  conclusion,  concurred  in  by  all  members  of 
the  court  voting,  that  the  act  was  not  vulnerable  in  either  of  those  respects. 
When  the  case  reached  the  Supreme  Court,  however,  a  new  question  was 
argued  and  it  was  held  by  a  closely  divided  vote  that  inasmuch  as  the  injured 
man  was  engaged  in  maritime  work,  our  Compensation  Act  was  violative  of 
the  United  States  Constitution  as  embodied  in  the  Federal  statutes  adopted 
thereunder  conferring  jurisdiction  in  such  a  case  upon  the  Federal  courts. 

In  the  prevailing  opinion  it  was,  amongst  other  things,  in  substance,  writ- 
ten that  the  Clonstitution  extended  the  judicial  power  of  the  United  States 
"  To  all  cases  of  admiralty  and  maritime  jurisdiction  "  and  conferred  upon 
the  Congress  power  ''to  make  all  laws  which  may  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers  and  all  other  powers  vested 
by  this  Constitution  in  the  government  of  .the  United  States  or  in  any  depart- 
ment or  officer  thereof"  (p.  214);  that  under  these  provisions  of  section  9 
of  the  Judiciary  Act  of  1789  the  District  Courts  of  the  United  States  had 
been  given  "  exclusive  original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction;  *  •  •  saving  to  suitors,  in  all  cases,  the  right  of 
a  common  law  remedy,  where  the  common  law  is  competent  to  give  it"  (p. 
215) ;  and  that  this  grant  had  been  continued  under  the  Judicial  Code,  sec- 
tions 24  and  256;  that  the  remedy  given  by  our  compensation  statute  was  of 
a  character  wholly  unknown  to  the  common  law,  incapable  of  enforcement  by 
the  ordinary  processes  of  any  court  and  therefore  not  saved  to  suitors  from 
the  grant  of  exclusive  jurisdiction  under  the  foregoing  statute.  Proceeding 
upon  these  fundamental  principles  it  was  held  that  our  act  w&s  in  conflict 
with  the  Constitution  as  expressed  in  these  statutes. 
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It  was,  howeyer,  recognized  in  the  prevailing  opinion  that  the  general  mari- 
time law  under  which  jurisdiction  was  reserved  to  the  Federal  courts  might 
be  changed,  modified  or  affected  by  state  legislation  and  that  it  was  impssaible 
to  define  with  exactness  just  how  far  this  might  be  done.  The  limitation 
which  was  placed  upon  this  power  was  defined  in  the  general  proposition  that 
"no  such  legislation  (by  the  State  affecting  maritime  jurisdiction)  is  valid 
if  it  contravenes  the  essential  purpose  expressed  by  an  Act  of  Congress  4*r 
works  material  prejudice  to  the  characteristic  features  of  the  general -maritime 
Jaw  or  interferes  with  the  proper  harmony  and  uniformity  of  that  law  in  its 
international  and  interstate  relations."     (p.  216.) 

The  enactment  by  the  states  of  Workmen's  Compensation  Acts  has  became 
very  general.  Public  sentiment  has  justified  and  demanded  the  enactment  of 
these  statutes  as  offering  speedy  and  simple  relief  to  injured  workmen  and 
their  dependents  and  as  being  a  positive  and  decided  step  in  the  interest  of 
,  industrial  welfare  and  of  better  relations  between  employers  and  employees. 
In  Tt?cognition  of  this  widespread  public  sentiment  and  realizing  ^hat  it  is 
desirable  that  the  states  should  be  given  power  to  'enact  and  administer  sadk 
statutes  as  these,  the  Congress,  since  the  decision  of  the  Jensen  cane,  'has  '▼ery 
materially  modified  the  federal  statute  under  i!srhi(3i  it  was  held  "that  our 
decision  in  the  latter  case  could  not  stand.  It  has  amended  'this  statute  ao 
that  it  now  saves  from  the  jurisdiction  of  the  Federal  courts  **  to  suitors  in 
all  cases  the  right  of  a  common-law  ranedy  when  the  common  law  is  leom- 
potent  to  ^ve  it,  and  to  claimants  the  rights  and  remedies  under  the  woilc> 
men's  compensation  law  of  any  state." 

In  view  of  the  close  division  of  opinion  amongst  the  learned  justitws  of  the 
Supreme  Court,  involved  in  the  decision  of  the  Jensen  case,  and  in  view  of  the 
concession  made  m  tlje  prevailing  opinion  that  it  >vas  difficult  to  determine 
just  how  far  the  jurisdiction  of  the  "Pederal  courts  in  maritime  matters  might 
be  limited  or  affected  by  such  legislation,  we  think  that  we  are  justified  in 
assuming  that  the  Congress  has  acted  within  its  powers  under  the  Constitu- 
tion when,  after  due  consideration,  it  has  confided  to  the  states  the  power  to 
enact  and  enforce  Workmen's  Compansation  Acts  in  respect  of  injizriefl 
received  in  the  course  of  naaritime  employment.  We  think  that  it  would  be 
altogether  an  unjustifiable  concession  of  lack  of  state  jurisdiction  in  this  field 
of  eompensaticm  to  injured  workmen  or  their  dependents,  if,  after  this  amend- 
ment by  the  Congress,  we  should  hold  that  our  statute  was  unconstitutional. 

The  order  should  be  afiirmed,  w^ith  costs.  Chase,  Hooan,  Caboozo,  Pound, 
McLaughlin  and  Andbews,  JJ.,  concur.    Order  affirmed. 

An  appeal  of  the  Stewaii;  case  is  pending  before  the  United 
States  Supreme  Court,  January,  1920. 

5.  RESORT  TO 'CC»1I<£N€ATI0N  R£ME1>Y,  IfNDBn  CONGaUBSSIONAL  ACT 
OF  OCTOBER  €,  1917,  AiFTBR  TAILVBE  TO  RBCBVER  BY  jkDMOt- 
ALTY  SBIT 

The  Commission,  upon  opinion  of  Commissioner  Saycfr,  has 
held  that  pursuit  of  one  remedy  in  an  admiralty  accident  case 
does  not  preclude  later  pursuit  of  the  other.     The  double  remedy 
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is  811^  a  case,  it  deelares  to  be  of  the  same  nature  as  the  double 
lemedj  in  a  third  party  case  under  Workmen's  Compensation 
La.w,  §  29^  as  oontrasted  with  the  dauUa  remedy  in  a  ease  of 
fHlfxze  te  insRivc  under  §  11.  The  remedies  under  §§  11  and  29 
are  compared  in  BtiUetin  95,  pages  268-2T4.  Pertinent  part  of 
Commissioner  Sayer's  opinion  ifr  as-  &11owb  : 

BftKAm  V.  BitAOT  ft  GlOE,  S.  D.  R.,  vol!  19,  p.  503,  BuL,  rol.  4,  p,  144,  March 

II,  1910,  in  part. 

Sateb,  Commissioner:     The  question  raised  before  us  is  whether  a  claimant 
who  has  elected  to  pursue  her  common  law  remedy  on  aji  admiralty  case^  and 
dele»t«d,  cui  thereafter  pursue  her  rights  under  the  Workman's  Compen- 


The  rialmant  brought  suit,  under  tke  common  law,  pursuant  to  the  pro- 
visions of  the  Federal  Judiciary  Law,  which  provides  that  the  District  Court*^ 
of  the  United  States  shall  exercise  exclusive  jurisdiction  in  adtniralty,  but 
*'  saying  to*  snltora  wliere  the:  common  Imw  ie  eampetenb  to  give  it."  The 
remedj  souglit,  therefore,  was  not  a  remedy  known,  to  the  Worlanen!ft  Com- 
pensetion  Laiv,  but  rather  one  axising  under  the  oommcn  law  in  an  admirAlty 
caae.  This  accident  occurred  subsequent  to  the.  amendmant  ol.  ihB  Judiciary 
Uode,  which  reserved  to  claimant ft>  in  addition,  to  their  oommon-lesr  remedies, 
eieo  "  the  rights  and  remediea  undec  the  workmen's  compenaation  law  of 
any  State."  It  was  also  aubaeq]ywnt  to  the-  re-enactment  ol  groups  8  and  10 
ol  the  Qonqpensation  Iftw.  Tharefore,  it  is  clear  that,  while  a  nuuritime  caas» 
the  claimant  had  a  right  to  pursue  a  remedy  under  the  compensation  law. 
Hie.  only  question,  therefore,  is  whether  the  claimant  is  now  debarred  from 
pnrsuiDg  her  compensation  remedy  by  reason  of  the  fact  that  she  un success- 
fiilly.  attempted  to  assert  her  common-law  rights.  I  do  not  think  she  is.  She 
eoBld  now  waive  her  compensation  rights.  Comp.  Law,  §  32.  Neither  could 
sKe  assign  or  release  such  rights  except  with  the  approval  of  the  Commission. 
Idl  t  33.  Nor  could  any  action  of  the  mother  operate,  to  assign  or  release  any 
rights  of.  the  minor  children  save  as  the  Commission  might  by  rule  in  the 
particuliar  case  provide.    Id.  {  29. 

By  analogy  to  a  case  where  a  claimant  elects  to  sue  a  third  party,  by  whose 
negfigence  the  workman  is  injured  or  killed,  the  claimant  here  mig^t  pursue 
her  common-law  rights  and  then  claim  the  difference  between  what  she  might 
recover  under  the  common  law  and  what  she  would  have  been  entitled  to 
under  the  Compensation  Law.  Comp.  Law,  §.29.  And  if  she  could  claim  the 
deficiency,  what  logic  would  there  be  in  holding  that  she  could  claim  nothing 
at  all  under  compensation  if  the  suit  resulted  in  no  recovery? 

The  suit  at  common  Ihw  is  in  no  respect  res  ad  judicata  of  the  issue  in  the 
eenxpensation  elaint.  The  same  issues  were  not  involved,  in  fact  the  issues 
are  very  diflHsrent.  Tlie  issue  in  the  common-law  action  was  whether  the 
enployer  waa  gnilty  of  fknlt  or  negligence  and  the  workmen  free  of  fault. 
Bnt  under  the  Compensation  Law  the  right  to  claim  is  absolute  and  entirely 
natfaout-  regard  to  ffeiult. 

Ue  eosployer  and  insurance  carrier  con  teed  that  the  situation  is  f«imilar 
to  a  case  where  a  claimant  elects  under  section  11  of  the  Compensation  Law 


250     Court  Decisions  on  Workmen's  Compensation  Law 

to  sue  an  uninsured  employer  and  is  defeated.  They  rely  in  this  regard  upon 
the  cases  of  Pavia  v.  Petroleum  Iron  Works,  178  App.  Div.  345,  and  Cnnieri 
Y.  Grose,  184  id.  817.  These  cases,  however,  are  not  in  point.  Section  11 
relates  to  an  election  of  alternate  remedies  under  the  Compensation  Law 
itself  as  against  an  employer  who  has  not  complied  with  the  law  by  securing 
the  payment  of  compensation.  It  is  an  election  of  remedies  conferred  by  the 
same  statute,  wherein  the  rights  and  liabilities  of  the  parties  are  IdenticaL 
In  the  case  before  us  the  rights  and  liabilities  of  the  parties  are  determined 
by  different  laws,  and  an  adjudication  of  them  under  one  law  cannot  be  oon* 
sidered  an  adjudication  of  different  rights  and  liabilities  under  a  different 
law,  even  though  the  claim  may  arise  out  of  the  same  state  of  facts. 

The  Appellate  Division  has  sustained  the  Commission's  posi- 
tion in  the  Balais  case.  The  election,  it  says,  is  justified  upon  the 
double  ground  that  the  parties  and  the  subject  matter  are  different. 
Its  opinion  is  as  follows: 

Balais  v.  Bkady  &  Gioe,  189  App.  Div.  408,  Nov.  12,  1919. 

WooDWABD,  J.:  There  does  not  appear  to  be  any  serious  question  that  the 
claimant  would  be  entitled  to  the  award  which  has  been  made  in  this  case, 
except  for  the  fact  that  the  present  claimant,  as  administratrix  of  the  estate 
of  her  decedent,  brought  an  action  in  the  Supreme  Court  to  recover  for  the 
death  of  the  intestate,  in  which  action  she  was  defeated  upon  the  merits,  and 
it  is  now  urged  ^at  having  elected  to  sue,  the  claimant  has  made  an  election 
which  operates  as  a  bar  to  this  proceeding  imder  the  Workmen's  Compensa- 
tion  Law. 

The  complete  answer  to  this  contention,  it  seems  to  us,  is  the  fact  that 
"Clementina  Balais,  as  administratrix  of  the  goods,  chattels  and  credits  of 
Giacomo  Balais,  deceased,"  is,  in  law,  an  entirely  different  person  from 
"Clementina  Balais  and  minor  dependents"  making  a  claim  for  comp^iaa- 
tion  under  the  Workmen's  Compensation  Law.  "  It  has  been  repeatedly  held," 
say  the  court  in  Leonard  v.  Pierce  (182  N.  Y.  432),  "that  persons  suing  or 
being  sued  in  their  official  or  representative  capacity  are,  in  contemplation  of 
law,  distinct  persons,  and  strangers  to  any  right  or  liability  as  an  individual, 
and  consequently  a  former  judgment  concludes  a  party  only  in  the  character 
in  which  he  was  sued.  If  the  judgment  was  for  or  against  an  executor, 
administrator,  assignee  or  trustee,  it  would  not  preclude  him,  in  an  action 
affecting  him  personally,  from  disputing  the  findings  or  judgment,  although 
the  same  questions  are  involved." 

Not  only  are  the  parties  different,  but  the  subject-matter  involved  is  differ- 
ent. In  the  one  case  the  statute  provides  a  definite  sum  to  each  dependent, 
based  upon  the  actual  or  constructive  earning  power  of  the  decedent  at  the 
time  of  the  accident,  without  reference  to  negligence,  while  in  the  other  the 
jury  are  permitted  only  to  give  "a  fair  and  just  compensation  for  the 
pecuniary  injuries,  resulting  from  the  decedent's  death,  to  the  person  or  per- 
sons for  whose  benefit  the  action  is  brought"  (Code  Civ.  Proc.  §  1904),  and 
the  amount  is  to  be  distributed  as  though  it  constituted  a  part  of  an  unbe- 
queathed  estate.     (Code  Civ.  Proc.  §  1903.) 
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We  are  of  the  opinion  that  the  election  of  an  administratrix  cannot  be  a 
bar  to  a  claim  on  behalf  of  the  individualB  who  are  given  definite  rights  under 
the  statute,  and  that  the  award  should  not  be  disturbed. 

The  award  should  be  affirmed.    Award  unanimously  affirmed. 

The  Court  of  Appeals  affirmed  the  Appellate  Division's  order 
in  the  Balais  case  without  opinion,  January  20,  1920. 

6.  EXCLUSIVENESS  OF  THE  WORKMEN'S  COMPENSATION  LAW  XJNDEB 
THE  CONGRESSIONAL  ACT  OF  OCTOBER  6,  1917 

In  the  Balais  case,  just  quoted,  Commissioner  Sayer,  having 
held  that  the  claimant,  failing  in  her  suit  at  admiralty,  could 
resort  to  her  compensation  claim,  goes  on  to  hold  further  that  the 
suit  at  admiralty  was  a  nullity  because  the  congressional  act  of 
October  6,  1917,  made  the  compensation  remedy  exclusive.  As 
authority  for  so  holding,  he  cited  an  opinion  of  the  Federal  Dis- 
trict Court  for  the  Southern  District  of  New  Tork  in  a  case  of 
libel  in  rem  in  admiralty  for  injury  to  a  longshoreman  due  to  a 
falling  bolt.     Text  of  the  District  Court  opinion  is  as  follows : 

The  Howell,  257  Fed.  678,  March  6,  1919. 
The  Steam  Lighter  "  Howell." 

This  was  a  libel  in  rem  in  the  admiralty  for  personal  injuries  to  the  libellant 
while  discharging  a  lighter  in  the  harbor  of  New  York  as  a  longshoreman. 
The  libellant  being  on  board  the  lighter  and  in  the  employ  of  the  claimant, 
was  hit  by  a  falling  bolt  which  had  worked  loose  from  a  shackle  used  in  dis- 
charging her.  The  libellant's  theory  of  recovery  was  that  the  ship  was  pro- 
vided with  insufficient  apparatus,  and  was  or  became  unseaworthy  to  that 
extent.  At  least  it  may  be  taken  that  the  libel  alleged  facts  which  were 
susceptible  of  that  interpretation. 

The  claimant  had  taken  out  the  necessary  insurance  to  comply  with  section 
50  of  the  Workmen's  Compensation  Law  of  New  York  under  section  11  of 
which  its  liability  in  that  event  was  confined  to  the  compensation  fixed  by 
that  statute  to  the  exclusion  of  any  general  liability  arising  from  its  duty  as 
master  to  its  servants.  The  question  was  whether  the  claimant  was  equally 
absolved  from  any  liability  arising  under  the  Maritime  Law. 

Leabned  Haitd,  D.  J.:  The  case  of  Southern  Pacific  Co.  v.  Jensen,  204 
U.  S.  205,  decided  that  the  New  York  Workmen's  Compensation  Law  was 
invalid  so  far  as  it  affected  to  impose  any  liabilities  for  personal  injuries 
occurring  in  places  over  which  the  admiralty  courts  of  the  United  States  had 
jurisdiction.  While  the  court  recognized  that  the  states  might  modify  cer- 
tain maritime  rights,  they  thought  that  the  action  of  Congress  alone  could 
change  the  pre-existing  rules  of  the  sea  in  respect  of  such  matters  as  were 
covered  by  the  law  in  question.  Subsequently  Congress  changed  the  Judicial 
Code  (section  24  [third]  356  [third]) 'by  amending  the  phrase  "saving  to 
suitors  in  all  eases  the  right  of  a  common-law  remedy  where  the  common  law 
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i»competnt  to  grve  iV  bj^  tb»  additicii  of  the  phnse^  "  and  to  olaimuit8*tike- 
rigftt»  and.  remedies  und^  the  workmen'B  oompematioii  Ikw  of  any  states* 
Since,  therefore,  under  Seutftem  P^usifHs  Co,  v,  Jen$en,  supra,  CoDgnuia  warn 
held  to  have  exclnahre  power  to  preeoribetln  rules  govendng  aoridtete>ah  aea, 
the  only  questions  which  can  remain  after  those  amendments  are  as  tc  their 
meaning  and  ae  to  whether  they  were  forfaidden  b;  some  ecnotiiutiiMUL) 
limitation. 

To  take  up  first  the  second  question,  it  may  be  asked  whether  the  Aet  off 
CoBgrvBB  w«a  yaiid.  which  suhnittedi  the  ruin  of:  tha  sut  not  <nJ^  tit-waiaMug 
State  laws,  but  to  pvsnbte  fiitura  otmngea  detegnantd.  only  b^  tiie  will  of  the 
States.  So  far  as  this  case  goes  that,  question  is  perhaps  not  pertinMrt,. 
because  although  the  State  of  New  Tork  in  19I»  and  after  they  had  tteen 
dfae]n«ed  invalid,  re*^naoted  the  section  caatwinng  this  eaae^  seetion*  2  (|^i«Hp 
IB]',  thece  waa  no  cttaaig^  in  laaguagt  and  the  oaaa  ah  bac  may  be  isgi^niHl 
aa  in.  fact  governed  by  the.  law  of  New  York  as  it  stood  whea<the  ajaiendiDeai:& 
were  passed.  Nevertheless,  the.  amendments  were  probably  intended  to  be 
prospective  and  a  question  might  arise:  as  to  tfteir  validity  for  tHat  renaoD. 
Siaoa  (Tla-fc  DiaUiMng.  Co,  fi  W^twm.  MiuryUmd,  R^^  2t2  U.  Si  317,  D  can 
hardly  think  thaii  that  q^eBtian  ia  aanoua  That  oaas  detBrmined  thaft.aa-to 
matters  over  which  Congress  had  jurisdiction,  it  might  allow  State  legialatioa 
even  prospectively  until  such  time  as  in  its  own  pleasure  it  should'  chooee  to 
assume  explicit  legislative^  Gontrol.  Henee,  even  if  it  be  tme^  that*  tile  aoMBi^ 
ments  to  sections  24  and  256  of  the  Judicial  Code  must  be.  interpreted  pro- 
apectively,  there  is  no  ground  to  suppose  that  they  are  invalid. 

As  to  the  validity  of  these  amendments  to  the  Judicial'  Code  under  the 
Fiflli  Amendment  to  tfie  United  States  Constitution,  I  assume'  tfiat  JVev 
Ymit  Central  R.  R,  v.  WHite,  243-  U.  S:  198;  is  a  final'  answer;  since  tfta  maam 
quesiiuu-  was  there  pzesented  as  to-  the  validity  of  tite  Slate  law  undte  tbr 
rVrai'toentli  Amendment. 

There  remains,  then,  only  the  meaning  of  the  amendments,  which  by  rafer^ 
ence  necessarily  incorporated  into  themselves  the  New  York  Workmen's  dam- 
pensation  Law  along  with  other  such  laws.  Section  IT  of  that  law  makeathe 
remedy  of  compensation  exclusive,  and  if  the  liability^  sued  upon  in  the  lUiri 
depended'  upon  the  State  law,  that  would  be  an  end  in  the  matter  since  it'  waa 
cFearly  not  the  purpose  of  the  State  statute  to  allow  any  general  liabiIU|r 
whatever  to  survive.  However,  Southern  Pacific  Co,  v.  Jensen,  supra^ 
precisely  upon  the  point  that  such  liabilities  as  these  now  at  bar  arise  fr 
the  law  of  the  sea  independently  of  the  law  of  the  State  and  the  more 
case  of  Chelentia  v^  Luckenhach,  247  U.  S.  872,  confirms  that  view.  H 
the  libeUant  urges,  the-  State  Isav  may  not  be  interpreted  aa  attempting  to 
end;  liabilities  over  which  it  had  no  power,  and  which  did  not  depend  vpon 
the  will  of  the  State.  The  answer  is^.I  think,  thai  though  ita  act  was  hmttum 
fuUnen,.  the  State  certainly  did  intend  by  section  II  to  ahdish  all  lialiiditiea 
which  had  previously  existed  in  favon  of  the  groups  mentioned  in.  seetion*  2,. 
beeause  seetion  11  is-  general  and  aboli^ea  all  liability  **  tA  commoB  laav  ar 
otherwise."  Were  it  not  so  we  must  suppose  that  the  State  law  which-  eaft> 
fers  compensatioR  upon  longshoremen  by  a  single  sentenee  v^ther  aib  waiik 
afloat  or  ashore,  intended  to  give  them  an  opinion  if  injured  while  aUtaU  and' 
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:if  injured  while  afihore.  The  words  do  not  -suggest  such  an  interpxela- 
tion  and  tiie  sesult  is  liacredible.  Tlie  system  was,  of  course,  intended  to  be 
ttMifonn  tlkToogliout. 

Kow  it  is  teue  that  when  .first  used  this  .hmguage  did  not  have  the  £one 
«f  law  as  widely  as  vn^a  expected  by  tlie  Legislature  which  used  it.  But  tfcat 
tUd  not  aifect  the  content  of  the  language,  «.  e.,  the  actual  intent.  That  is  * 
question  of  iact  which  lis  not  the  laast  ailected  by  whether  or  not  the  intent 
beremr  a  bindhig  TuJte  of  law.  When  Congress  ^ave  validity  to  the  languiigey 
tt  jneeasarJly  adopted  the  intent  with  which  it  was  used,  and  the  words  whioh 
in  ^aet  had  all  the  time  ^Dvered  such  a  liability  as  this,  thereafter  coveaed 
it  aa  a  Ia;w.  Therefore,  Congress  abolished  such  liabilities  ae  those  here  in 
•ait. 

It  is  finally  suggested  that  the  remedy  in  rem  may  still  exist  in  the 
admiralty  oansuTTentty  with  the  remedy  of  the  Worlonen's  Compensation 
Law  since  the  State  law  could  not  have  interfered  with  a  remedy  known  only 
to  the  admiralty.  This  was  undoubtedly  the  suggestion  of  the  Court  ^of 
Appeals  of  the  State  of  New  York  in  Walker  v.  Cltfde  8.  8.  Co.,  2L15  N.  Y. 
^20,  532,  a  case  subsequently  reversed  by  tlie  Supreme  Court,  Clyde  v.  Walker, 
i!34  U.  S.  265.  I  submit  with  deference  that  in  no  event  can  the  reme^ 
mpply  after  Congress  ^nesed  the  amendments  to  the  Judicial  Code.  The 
remedy  in  rem  must  depend  upon  some  obligation  created  by  the  negligent  .act 
<»f  the  ship.  Ab  soon  as  that  obligation  ceases,  the  remedy  is  necessarily  in 
voetM).  As  I  ihave  aand,  the  State  law,  section  li,  did  not  confine  itself  to  the 
aJbolition  of  common4aw  liabilities,  but  professed  to  abolish  all  such  ai|y- 
'wfaere.  If  it  *was  -effective  to  do  this,  after  Congress  had  validated  its  intent, 
there  was  thereafter  no  liability  and  the  remedy  in  rem  had  nothing  further 
«n  wluch  to  Dperate.  While  it  k  true,  therefore,  that  the  State  law,  even 
when  tso  validated,  did  -not  and  could  not  affect  any  remedy  of  the  admiralty, 
the  underlying  obligation  having  disatppeared  the  remedy  was  un operative. 
.1  *am  oiot,  therefore,  troubled  1^  the  language  of  Walker  v.  8,  8.  Co,,  eupra. 

Thc'libdl  is  dismiesed  ^vith  eosls. 
Manih  6,  1919. 

Judge  Cropscj'  of  the  Supreme  Couort  in  jKingB  county  'has  fol- 
Iflwed  Judge  Hand  of  l3ie  ^Federal  District  "CauTt,  citing  the  above 
opinion  in  an  action  a.t  common  law  for  death  of  an  employee 
^hile  working  on  a  vessel.     His  opinion  in  the  case  is  as  follows: 


v.  MoBHE  Dry  Dock  &  Hepaib  Do.,  176  "N".  Y.  Supp.  731,  Aprfl  12,  1919. 

:,J.:  The  question  involved  is  the  effect  of  the  amenflments  of  I9T7 
±o  laciian  24,  ;flubd.  3,  and  section  256,  -subd.  3,  of  the  United  States  Judicial 
Oade  '(Act  Gong.  March  3,  I9I1,  c.  231,  IS  24,  256,  36  Stat.  1091,  1160,  as 
tfMulfld  by  Act  Cong.  Oct.  6,  1917,  c.  a7  .§§  1,  2,  40  Stat.  395  lU.  S.  Comp.  St. 
Ifn,  II  991,  12330). 

ThsdMeaacd  met  >hi8 'death  while  working  on  a  vessel.    His  administratrir 

tiriiip  ihis  juction  ^acfainst  iiis  emplqjer,  aUeging  a  common-law  liability.   The 

.^Bfoidaat  ^fadiiiB  that  such  an  laction  does  not  lie,  at  least  not  in  the  almence 

'4i  a  dlaiot  'tfavt  the  ilefendant  failed  to  jirovide  insurance  under  fhe  ^ork- 

tnen's  Compensation  Law  (Consol.  Laws,  c.  67).    It  seems  plain,  and  in'fact 
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it  is  not  disputed,  that  the  L^slatiire  intended  to  include  such  occupations 
as  the  deceased's  within  the  purview  of  that  law.  Sectiooi  2,  groups  8  snd  9, 
and  section  3,  subdivisions  1  and  4.  The  language  used  covers  such  an  employ- 
ment without  question.  But  the  United  States  Supreme  C6urt  has  held  that 
under  the  acts  of  Congress  as  they  then  existed  this  act  was  invalid,  in  so  far 
as  it  applied  to  maritime  torts.  Bouthem  Pacific  Co,  v.  Jensen,  244  U.  S.  205, 
37  Sup.  a.  524,  61  L.  Ed.  1086,  L.  B.  A.  10180,  461,  Ann.  Gas.  1917E,  900. 
From  this  it  followed  that,  inasmuch  as  a  workman  employed  on  yesseU  was 
not  entitled  to  benefits  under  the  Workmen's  Compensation  Act,  his  common- 
law  remedies  still  continued;  for,  though  section  11  of  that  law  provides  that 
the  benefits  specified  in  it  measure  the  exclusive  liability  of  an  employer, 
unless  he  fails  to  provide  the  insurance  required,  that  applies  only  to  occupa- 
tions that  come  within  the  statute;  and  so,  when  the  act  was  held  invalid  as 
to  maritime  torts,  that  provision  no  longer  applied  to  such  cases. 

Thereafter  Congress  adopted  the  amendments  to  the  Judicial  Code  above 
stated.  They  were  of  the  phrase,  "  saving  to  suitors,  in  all  cases,  the  right 
of  a  common-law  remedy  where  the  common  law  is  competent  to  give  it,"  by 
adding  thereto  the  words,  "  and  to  claimants  the  rights  and  remedies  under 
the  workmen's  compensation  law  of  any  state."  U.  S.  Comp.  St.  1918, 
§  1233.  What  are  the  meaning  and  effect  of  these  amendments?  Are  they 
constitutional? 

The  plaintiff  claims  that  by  these  changes  this  plaintiff  and  all  others 
similarly  situated  were  given  the  election  either  of  taking  the  benefits  pre- 
scribed by  a  state  Workmen's  Compensation  Law,  or  of  bringing  a  common- 
law  action,  or  of  proceeding  in  admiralty.  But  how  can  there  be  such  sn 
election  ? 

If  the  Workmen's  Compensation  Law  is  applicable,  thea  surely  its  pro- 
visions, making  its  benefits  the  exclusive  liability  of  the  employer,  must  be 
effective,  and  there  can  be  no  common-law  liability.  The  state  statute  gives 
no  election  to  the  employee  imless  the  employer  has  failed  to  furnish  the 
required  insurance  (sections  11,  52) ;  and,  if  he  has  so  failed,  then  the  employee 
may  sue  as  if  there  was  no  statute.  But  if  the  employer  has  complied  with 
the  statute,  there  can  be  no  election  by  the  employee.  He  cannot  then  deter- 
mine which  remedy  he  will  pursue.  He  must  take  the  benefits  provided  by 
the  statute.  Furthermore,  Congress  could  not  broaden  the  effect  of  a  state 
statute.  No  act  of  it  could  give  an  employee  an  election  of  remedies  in  the 
state  court  which  was  not  given  by  the  state  statute.  What,  then,  is  the  effect 
of  the  1917  amendments? 

They  must  have  to  do  with  the  right  to  take  proceedings  in  the  United 
States  courts,  not  in  the  state  courts.  The  amendments,  coming  as  they  did 
after  the  Jensen  decision,  have  an  added  significance.  In  that  case  the  attempt 
was  made  to  hold  the  employer  liable  under  the  Workmen's  Compensation 
Law,  and  it  was  upon  the  employer's  appeal  that  the  United  States  Supreme 
Court  rendered  its  decision,  holding  that  the  state  statute  did  not  apply  to 
maritime  workers.  The  amendments  evidently  were  intended  to  overcome  the 
effects  of  that  decision,  by  making  state  statutes,  which  in  terms  covered  such 
workers,  valid  and  enforceable  by  maritime  workers  as  well  as  by  others. 

Even  had  a  different  conclusion  been  reached,  the  fact  that  the  United  States 
District  Court  has  construed  these  amendments,  and  has  held  that  they  did 
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away  with  any  right  to  Bue  in  admiralty,  and  hence  necessarily  made  valid  the 
proYiaions  of  the  state  statute,  should  be  given  controlling  weight  The  Steam 
Lighter  Boweil  (U.  S.  Dist.  €t..  Southern  District  of  K.  T.,  March  6,  1919, 
Learned  Hand,  D.  J.)  257  Fed.  578.  The  constitutionality  of  the  amend- 
ments was  also  passed  upon  and  upheld  in  the  same  case.  These  views  are 
not  in  harmony  with  the  decisions  in  Dziengelewekff  v.  Turner  d  Blanchard, 
Inc,  176  N.  Y.  Supp.  729,  and  Simpeon  v.  Atlantic  Ooaet  Shipping  Co.,  176 
N.  Y.  Supp.  731,  per  Delehanty,  J.;  but  at  the  time  they  were  rendered  the 
District  Court  case  had  not  been  reported. 

Both  sides  seek  a  decision  on  the  principal  question  that  has  been  discussed, 
and  not  on  the  question  of  pleading.  It  is  understood  that  there  is  no  ques- 
tion that  the  defendant  had  complied  with  the  statute.  But,  if  there  were 
that  question,  the  omission  to  allege  such  a  failure  in  the  complaint  makes 
it  defective.  If  the  plaintiff  would  succeed  at  common  law,  the  complaint, 
showing,  as  it  does,  that  the  deceased's  employment  brought  him  within  the 
Workmen's  Compensation  Law,  must  further  show  the  defendant's  failure  to 
comply  with  the  statute;  otherwise,  the  exclusive  liability  provision  would 
prevent  recovery,  and  so  render  the  complaint  deficient. 

The  dismissal  of  the  complaint  was  proper,  and  the  motion  for  a  new  trial 
must  be  denied. 

The  earlier  opinions  and  decisions  in  the  Dziengelewsky  and 

Simpeon  caBes,  cited  in  the  Buddy  case  as  not  in  harmony  with 
Steam  Lighter  Howell,  follow  hereupon.  In  them  the  Supreme 
Court  of  Kings  County  had  refused  to  set  aside  verdicts  for 
damages.  ^H'fi 

DzncKGELEWSKY  V.  TmiTEB  &  Blanchabd,  107  Misc.  46,  April,  1919. 

Van  Siclen,  J.:  The  plaintiff  has  recovered  a  verdict  against  the  defend- 
ant after  a  full  and  complete  trial  of  all  the  issues  raised  thereon.  The 
defendant  now  moves  to  set  aside  the  verdict  and  for  a  dismissal  of  the 
complaint. 

The  cause  of  action  is  somewhat  similar  to  other  causes  of  action  which 
have  heretofore  recently  been  tried  and  disposed  of  before  this  court  and  it 
may  be  that  the  law  affecting  the  same  is  not  entirely  free  from  doubt  and 
confusion. 

Plaintiff's  intestate  was  a  longshoreman  in  the  employment  of  the  defend- 
ant and  at  the  time  of  his  death  was  engaged  in  loading  a  steamship  in  the 
river  or  harbor  with  freight  from  a  lighter  which  was  moored  alongside  of 
said  ship.  In  order  to  perform  the  work  it  was  necessary  for  the  plaintiff's 
intestate,  with  other  men  thus  engaged,  to,  from  time  to  time,  descend  from 
the  steamship  to  the  lighter  and,  vice  veraa,  to  ascend  from  the  lighter  to  the 
steamship,  using  a  companionway  attached  to  the  side  of  the  ship  and  leading 
down  to  the  lighter.  Said  companionway  belonged  to  the  ship  but  was  used 
by  the  defendant.  On  the  day  of  the  accident  plaintiff's  intestate,  with  others, 
started  to  return  from  the  steamship  to  the  lighter  and  while  descending  said 
companionway  it  broke  and  the  foiir  men  were  precipitated  into  the  water 
and  plaintiff's  intestate  was  drowned.  The  action  is  against  the  employer  of 
plaintifl^s  intestate  only  and  not  against  the  owners  of  the  steamship. 
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•LIpon  the  trial  the  attorney  for  the  delaidant  made  Tarioue  motiou  to 
diBiniss  the  coznplaint  fvhioh,  upon  thie  motion,  are  in  .ftubstanse 
The  defendant  con  tends  that  if  .there  .is  axzy  liability  it  Is  that  of  Jhe 
of  tlie  ship  because  the  accident  was  broi^ht  about  by  reason  of  'a  delect  in 
some  appliance  furnished  by  the  ship  or  in  some  part  of  the  -shipf-a  eqiiqh 
ment ;  tliat  if  plaintiff 'e  intestate  hae  ai^y  right  or  claim  against  tlie  defeadant 
herein  «uoh  .is  by  way  <of  the  Workm^i's  Compensation  Act  of  the  estate  df 
New  York  and  that  if  plaintlffts  right  to  recover  under  said  Workmen's  Com- 
pensation Act  is  not  exclusive  then  the  cause  of  action  is  man  time  in  ite 
nature  and  .thie  action  as  here  brought  is  imprqper  in  .form  both  .as  to  the 
allegations  specifying  the  grounds  of  the  right  to  recover  and  as  to  the 
-amount  of  the  indemnity  nought. 

The  plaintiff  urges  that  her  right  to  recover  finds  full  support  under  Ha 
Federal  Judiciary  Code  as  amended  prior  to  the  happening  of  the  aecident 
hereinbefore  mentioned  and  that  the  plaintiff  is  ezpretsly  given  the  right  to 
bring  her  action  in  'the  state  courts  and  to  assert  (her  common-iaw  rigfats  and 
to  have  recovery  therefor.  The  plaintiff  cites  the  case  at  BontheTmdPncific'Co. 
V.  Jensen,  244  U.  S.  205,  as  a  supporting  authority,  and  contends  that  in  smdi 
cases  as  that  of  plaintiff  there  is  the  tight  to  elect  whether  to  take  eompensa- 
tion  under  the  Workmen's  Compensation  Law  of  the  state  of  New  York  or 
whether  to  bring  an  action  at  common  law,  as  plaintiff  has  elected  to  do  in 
this  case,    misen  T.  American  Bridge  Co.,  221  N.  Y.  12. 

A  careful  reading  of  the  briefs  submitted  on  this  motion  and  a  full  con- 
sideration of  the  arguments  made  and  the  cases  cited  con^vinces  Hi  is  eevaet 
that  tlie  .plaintiff  was  within  tlie  law  by  coming  in  the  etate  court  and  assert- 
ing her  common  law  right  to  recover  damages  for  the  loss  of  Ker  husband 
while  engaged  in  maritime  work.  See  Liverani  v.  Clark  d  Son,  N.  Y.  X.  J. 
April  1,  iai9. 

A  decision  of  our  liighest  state  court  is  desirable,  definitely  determining  the 
matters  involved  herein  «o  that  ;all  doubt  and  confusion,  either  .real  lOr 
apparent,  may  !be  finally  determined. 

The  defendant's  motion  is  denied  with  exception,  together  with  thirty  days' 
stay  and  thirty  days  to  mrike  and  serve  a  case. 

Motion  denied. 

Simpson  v.  Atlantic  Coast  Shipping  Co.,  176  X.  Y.  Supp.  731,  April  12,1919. 

Delehanty,  J.:  Coimsel  for  the  respective  parties  hereto  hav«,  d  iMlieve, 
-presented  every  argument  and  important  citation  "that  'has  'been  advaaoed  in 
connection  with  the  question  for  dotermination  in  this  ease,  and  while  the 
point  involved  is  not  free  from  flifficiilty,  T.  am  inclined  te  adopt  ihe  view 
expres.^ed  by  Mr.  Justice  Van  Siclen  in  Ihnmgelmosky  v.  Turner  A  Blnn^umLy 
Inc.,  176  N.  Y.  Supp.  729,  to  the  effect  that,  despite  the  Woikmen's  'Compsn- 
EOtion  Act  ( Consol.  Laws,  c.  '67 ) ,  a  |jlaintiff  may  atill  x!ome  into  Ite  «t«to 
courts  and  assert  his  common-law  right  to  recover  damages  lor  injuries  -auB- 
tained  wliile  engaged  in  maritime  wo  Ac.  As  the  'Wortunen'«  Campenaatios 
Act  was  not  pleaded  as  a  defense  herein,  I  consider  the  deoision  dtad 
ticularly  api^licatile. 

Motion  to  set  aside  verdict  accordingly  denied.     Settle  order  on  mttitt. 
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7.  DEATH  ON  SHOfiE  NOT  THE  TEST  OF  JURISDICTION  IN  ADMIHALTT 

A  longshoreman  was  mortally  injured  while  loading  a  ship  and 
died  in  hospital  next  day.  His  widow  having  brought  suit  for 
damages,  the  ^nployers  objected  that  cause  of  action  arose  upon 
his  death  and  that  since  he  died  on  shore  the  cause  was  not  within 
admiralty  jurisdiction.  The  court  held  that  jurisdiction  de- 
pended upon  the  place  of  injury  and  therefore  denied  a  motion  to 
set  aside  a  verdict  in  favor  of  the  widow.  Its  opinion  is  as 
follows : 

LivEBAia  V.  OCABK  &  SoN,  176  N.  Y.  Supp.  725,  March  31,  1919. 

Kaffeb,  J.:  PlaintiiT,  as  administratrix,  recovered  a  verdict  against  both 
defendants  for  the  death  of  her  intestate,  which  the  jury  found  was  occasioned 
by  the  Diligence  of  the  defendants,  one  of  whom  was  the  stevedore  who  was 
the  employer  of  the  intestate,  and  who  was  engaged  in  loading  the  steamship 
Bamia  belonging  to  the  defendant  steamship  company;  the  other  defendant 
being  the  owner  of  said  steamship.  An  I-bolt  broke,  causing  some  tackle  to 
faU  upon  the  intestate,  and  his  death  oisued.  Although  his  injuries  were 
fatal,  the  actual  demise  did  not  take  place  until  the  following  day  in  a 
hospital  on  shore,  to  which  he  had  been  removed.  Both  defendants  moved  to 
set  aside  the  verdict.  The  employer  stevedore  does  not  participate  in  this 
motion  by  brief  or  argument,  although  an  opportunity  to  do  so  was  accorded 
upon  request. 

The  defendant  steamship  company  advances  the  two  propositions:  (1) 
That  as  the  death  occurred  on  shore,  the  cause  of  action  then  arose,  and  was 
not  within  the  jurisdiction  of  the  admiralty  court  and  that  the  plaintiff  was 
therefore  remitted  to  the  exclusive  remedy  afforded  by  the  Workmen's  Com- 
pensation Law  (ConsoL  Laws.  c.  67),  as  to  which  see  8h<mahan  v.  Monarch 
Engineering  Co.,  219  N.  Y.  469,  114  N.  £.  795,  where  it  was  held  that  a 
workman,  injured  or  killed  while  engaged  in  a  class  of  work  to  which  the 
Workmen's  Compensation  Law  applied,  was  limited  in  his  rights  and  remedies 
to  the  compensation  provided  by  that  law;  and  (2)  that  by  virtue  of  an  award 
sought  by  the  plaintiff  from  the  Workmen's  Compensation  Conmiission  the 
plaintiff  had  elected  to  so  proceed,  which  election  estopped  her  from  main- 
taining this  action  at  common  law. 

As  to  the  first  contention,  its  basis  is  a  ruling  in  the  case  of  Ryley  v. 
Philadelphia,  etc.,  Ry.  (D.  C.)  173  Fed.  839,  where  it  was  held  that  injury 
to  a  person  caused  by  a  collision  on  navigable  waters,  and  which  resulted 
in  his  death  on  shore,  deprived  the  admiralty  court  of  jurisdiction  to  award 
damages  for  the  death.  It  is  conceded  that  if  the  death  of  the  intestate  had 
been  instantaneous,  or  had  taken  place  on  the  ship,  the  common-law  action 
was  properly  brought  under  the  ruling  of  the  United  States  Supreme  Court 
in  the  cases  of  Southern  Pacific  Co.  v.  Jensen,  244  U.  S.  205,  37  Sup.  Ct. 
524^  61  L.  Ed.  1086,  L.  R.  A.  19180,  451,  Ann.  Cas.  1917E,  900,  and  Clyde 
Bteamehip  Co.  v.  Walker,  244  U.  S.  265,  37  Sup.  a.  645,  61  L.  Ed.  1116, 
where  it  was  held  that  stevedoring  work  on  a  ship  was  maritime  in  character, 
and  that  the  Workmen's  Compensation  Commission  was  without  jurisdiction 
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to  make  an  award  that  was  binding  upon  the  onployer  stevedore;  exclusive 
jurisdiction  in  such  cases  vesting,  according  to  the  ruling,  in  the  admiralty 
or  common-law  courts.  That  being  so,  it  is  sought  to  take  the  case  out  of  this 
rule  because  the  death  did  not  occur  on  the  ship;  and  the  Ryley  case,  supruj 
is,  as  stated,  cited  in  support  of  that  contention. 

Apart  from  the  cases  to  the  contrary  hereinafter  cited,  reasoning  would 
not  support  such  a  contention,  in  my  opinion.  Under  our  statute  (section 
1902,  Code  Civ.  Proc),  an  action  to  recover  damages  for  death  by  negligence 
is  only  maintainable  when  the  party  sued  "  would  have  been  liable  to  an 
action  in  favor  of  the  decedent  by  reason  thereof  if  death  had  not  ensued." 
The  sole  right  of  action  vesting  in  the  administrator  is  one  that  would  have 
been  maintainable  only  had  the  decedent  himself  survived  and  possessed  a 
right  of  action.  See  KeUiher  v.  N.  Y.  Cent,,  etc.,  R.  R.,  212  N.  Y.  207,  105 
N.  E.  824,  L.  R.  A.  1916E,  1178;  LittUwood  v.  Mayor,  etc,  of  N.  Y.,  89  N.  Y. 
24,  '42  Am.  Rep.  271.  The  condition  presented  in  the  statute  (section  1902, 
supra),  that  the  wrongful  act,  neglect  or  default  by  which  the  decedent's 
death  was  caused  must  be  such  as  would  have  entitled  the  party  injured  to 
maintain  an  action,  has  reference  to  the  circumstances  of  the  injury,  and 
the  character  of  the  act  including  the  question  of  contributory  negligence. 
LittUwood  V.  Mayor,  etc.,  of  N.  Y,,  supra. 

Under  the  New  York  Workmen's  Compensation  Law  there  is  given  to  the 
State  or  the  insurance  carrier  a  right  of  action  against  the  wrongdoer  for 
the  amount  awarded  and  paid  out  by  or  under  the  direotion  of  the  Com- 
pensation Commission.  Consol.  Laws,  c.  67  (Laws  1914,  c.  41)  §  29.  It  is 
obvious  that  this  right  of  subrogation  must  be  based  on  a  cause  of  action, 
and  the  alleged  wrongdoer  is  not  obliged  to  respond  for  the  amount  paid 
out  of  the  insurance  fund  or  by  the  insurance  carrier,  unless  he  would  be 
legally  liable  for  damages  at  common  law.  This,  therefore,  would  necessitate 
common-law  proof  of  negligence,  and  that,  in  the  case  at  bar,  would  at  once 
demonstrate  that  the  injury  ensued  as  the  result  of  a  maritime  tort.  And 
so,  to  say  that  the  cause  of  action,  having  arisen  upon  the  death  of  the 
decedent,  was  not,  therefore,  maritime  in  character,  would,  it  seems  to  me, 
leave  the  State  or  the  insurance  carrier  remediless,  for  the  reason  that  proof 
of  the  cause  of  death  would  show  that  the  same  was  due  to  negligence  while 
the  decedent  was  engaged  in  the  performance  of  a  maritime  contract,  and 
hence,  under  the  ruling  of  the  United  States  Supreme  Court  in  the  cases 
supra,  the  steamship  company  here,  found  by  the  jury  to  have  been  a  joint 
wrongdoer  with  the  employer,  would  be  in  the  immediate  position  of  asserting 
that  the  Workmen's  Compensation  Commission  was  without  jurisdiction  in 
the  premises.  So  much  for  reasoning  which,  to  my  mind,  soundly  opposes 
the  contention  of  the  moving  defendant  at  bar. 

But  reasoning  apart,  the  moving  defendant's  proposition  falls  upon  a  con- 
sideration of  other  cases  which  it  is  enough  to  cite.  That  of  The  ChisuHck, 
231  Fed.  452,  145  C.  C.  A.  446,  is  controlling,  as  well  as  illustrative.  It  was 
there  held  that  the  injury  of  a  stevedore,  while  employed  in  discharging  a 
vessel," through" the  defective  appliance  furnished  by  the  ship,  constitutes  a 
"  maritime  tort,"  and  where  death  resulted  after  his  removal  from  the  ship, 
a  remedy  given  by  the  State  statute  may  be  enforced  and  relief  given  in 
admiralty.    Likewise,  in  the  Anglo-Patagonian,  235  Fed.  92,  148  0.  C.  A.  586, 
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it  was  held  that  the  fact  that  a  workman  injured  while  at  work  in  a  boat 
was  taken  therefrom  to  a  hospital  on  land,  where  he  died,  does  not  affect  the 
jurisdiction  of  the  admiralty  court  over  a  suit  for  his  death,  which  is  fixed 
by  the  place  of  the  injury.  See,  also,  The  Strabo,  98  Fed.  998,  39  C.  C.  A. 
375;  Hamburg,  etc,,  v.  Qye,  207  Fed.  247,  124  C.  C.  A.  517;  The  Aurora 
(D.  C.)  163  Fed.  633.  None  of  these  cases  which  oppose  the  ruling  in  the 
Ryley  case  {supra)  were  brought  to  the  attention  of  the  court  by  counsel 
and  it  seems  to  me  that  they  should  not  have  been  overlooked  in  the  course 
of  ordinary  research. 

As,  therefore,  the  fact  of  the  death  on  shore  is  not  the  test  of  jurisdiction 
in  admiralty,  but  such  jurisdiction  is  dependent  upon  the  looua  injuriof,  it 
is  plain  that  the  plaintiff  did  not  possess  a  remedy  under  the  Workmen's 
Compensation  Law  of  the  State  of  New  York,  and  that  she  was  limited  in 
her  procedure  to  the  action  in  rem  in  the  admiralty  court  or  to  her  common- 
law  action  which  is  the  one  at  bar.  **  The  work  of  a  stevedore  in  which  the 
deceased  was  engaged  is  maritime  in  its  nature;  his  employment  was  a 
maritime  contract;  the  injuries  which  he  received  were  likewise  maritime; 
and  the  rights  and  liabilities  of  the  parties  in  connection  therewith  were 
matters  clearly  within  the  admiralty  jurisdiction.  *  *  *  In  other  words, 
the  admiralty  court  has  exclusive  jurisdiction  of  maritime  contracts,  except 
in  so  far  as  the  parties  have  common-law  remedies  which  they  may  assert,  and 
if  an  employee  under  a  maritime  contract  receives  an  injury  he  must  look 
either  to  the  common  law  or  to  the  admiralty  jurisdiction  for  his  remedy." 
BnUivan  v.  Budaon  Nov.  Co.,  182  App.  Div.  152,  162,  169  N.  Y.  Supp.  645, 
051. 

As  to  the  second  contention,  whilst  it  is  true  that  the  plaintiff  as  well  aa 
the  insurance  carrier  both  proceeded  upon  the  assumption  that  the  remedy 
provided  by  the  Workmen's  Compensation  Law  was  available,  and  that  pur- 
aaaot  thereto  an  award  and  part  payment  had  actually  been  made,  the  insur- 
ance carrier  ceased  to  make  further  payments  upon  the  rendition  of  the  deci- 
sions in  the  Jensen  and  Walker  cases,  stkpra.  There  was  no  estoppel  by  the 
plaintiff's  election  to  so  proceed,  when  she  thought  or  was  advised  that  that 
was  the  only  relief  obtainable,  as  the  New  York  State  Workmen's  Compensation 
Commission  was  without  jurisdiction  to  make  such  an  award  and  either  party 
was  at  liberty  to  refuse  to  act  thereunder  at  any  time.  See  Matter  of  Doey, 
224  N.  Y.  30,  120  N.  E.  63;  SuUivan  v.  Hudson  Nav.  Co.,  supra. 

The  motion  is  denied. . 
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I.  DISABILITIES 

A.  TOTAL  PEBMAHEirT  BISABIXITT  DUE  TO  SVOOBSSITE 

AGCIDEHT8 

To  provide  for  cases  of  permanent  disability  due  to  successive 
but  unrelated  accidents.  Workmen's  Compensation  Law,  §  IS, 
Bubd.  7,  establishes  a  special  fund  by  levying  one  hundred  dollars 
upon  the  insurance  carrier  ^'  for  every  case  of  injury  causing 
death  in  which  there  is  no  person  entitled  to  compensation."  An 
employee  received  compensation  for  a  time  after  injury  and  then 
died  of  the  injury  leaving  no  persons  entitled  to  compensation. 
The  Commission  awarded  one  hundred  dollars  to  the  State  Treas- 
urer. The  employer  took  an  appeal  upon  the  ground  that  there 
had  been  a  person  entitled  to  compensation  in  the  case,  namely, 
the  injured  employee  himself.  The  Attorney-General  protested 
against  such  construction  of  the  law  as  ^'  strained  and  unnatural." 
The  Appellate  Division  unanimously  affirmed  the  award  of  one 
hundred  dollars,  wit!h  opinion  as  follows : 

State   Tbeasubeb    (Stemftuk)    v.   Rheintbank  Co.,    190  App.   Div.    163, 

Dec.  29,  1919. 

H.  T.  KxLLOQQy  J.:  It  is  provided  in  subdivision  7  of  section  15  of  tlie 
Workmen's  Compensation  Law  (added  by  Laws  of  1916,  chapter  622,  at 
amended  by  Laws  of  1917,  chapter  705) :  ''The  insurance  carrier  shall  pay 
to  the  State  Treasurer  for  every  case  of  injury  causing  death  in  which  there 
are  no  persons  entitled  to  compensation  the  sum  of  one  hundred  dollars.**  The 
deceased,  for  whose  death  an  award  under  this  provisions  was  made  left  him 
surviving  no  widow,  child  or  dependent  relative,  and,  therefore,  no  person 
entitled  to  compensation.  The  fact  that  the  deceased  himself  received  com- 
pensation for  a  brief  period  for  disabilities  resulting  from  his  injuries  has  no 
significance.  An  award  is  payable  to  the  State  Treasurer  in  a  *'  case  of  injury 
causing  death/'  and  although  the  person  dying  temporarily  receives  compen- 
sation for  disabilities  during  life,  he  is  nevertheless  not,  within  the  meaning 
of  the  provision,  a  person  "entitled  to  compensation"  in  a  "case  of  injury 
causing  death  "  for  the  very  obvious  reason  that  when  the  payment  is  or  can 
be  made  there  has  arisen  no  such  case. 

The  award  should  }ye  affirmed.     Award  unanimously  affirmed. 

Commissioner  Lyon  has  given  opinion  in  a  case  involving  the 
same  point  that  the  Stemffler  case  involves:  Pettey  v.  St.  Regu 
Paper  Co.,  20  S.  D.  R.  460,  July  2,  1919. 

Earlier  decisions  and  opinions  relative  to  the  one  hundred 

dollar  clause  are  in  Bulletin  87,  pages  37-41,  and  Bulletin  95, 

pages  28-32. 
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B.  BECEIPT  OF  WAGES  DURINO  DISABILITY 

The  question  of  credit  to  the  employer  for  wages  paid  to  the 
injured  employee  during  the  period  of  disability  figured  in  the 
appeal  cases  of  Brown  v.  Smith  &  Son,  Case  No.  42688,  ilay  5, 
1919;  190  App.  Div.  887,  Nov.  12,  1919;  Van  Patten  y.  Roches- 
ter, SyracU'\e  and  Eastern  R.  R.  Co.,  Claim  No.  74,  Apr.  15,  1919 ; 
190  App.  Div.  889,  Nov.  21,  1919;  and  Moslier  v.  Lidher,  Case 
No.  A-383,  July  16,  1919;  190  App.  Div.  963,  Jan,  15,  1920. 
The  Appellate  Division  affirmed  the  awards  in  the  Brown  and 
Van  Patten  cases  unanimously  and  without  opinion  but  modified 
the  award  in  the  Mosher  case  to  give  the  employer  credit  for  $51 

wages. 

C.  AWABD  FOB  FBOPOBnOKATE  LOSS 

Amendments  to  Workmen's  Compensation  Law,  §  15,  aubd.  3, 
effective  July  1,  1917,  enabled  the  Commission  to  award  specific 
numbers  of  weeks'  compensation  for  partial  losses  of  hands,  arms, 
legs  or  eyes  and  amendments  effective  May  5,  1920,  extended  the 
provision  to  partial  losses  of  thumbs,  fingers^  toes  or  phalanges. 
(L.  1917,  ch.  705;  L.  1920,  ch.  633.)  The  difficulties  that  gave 
rise  to  this  legislation,  with  court  opinions  and  decisions  relative 
to  such  accidents  that  occurred  prior  to  July  1,  1917,  have  been 
presented  in  Bulletin,  95,  pages  41-73.  Upon  reversal  of  the 
awards  by  the  courts  in  those  eases  the  Ccmimissicm  reheard  them 
with  varying  results.  In  Oeiger  v.  Gotham  Can  Co.,  the  Com- 
mission found  that  the  claimant  was  entitled  to  $50  for  ten  weeks 
temporary  total  disability ;  the  oiriginal  award  had  aggregated  $75. 
In  Tetro  v.  Superior  Printing  and  Book  Co.,  the  claimant  had  been 
paid  $76.87  before  appeal  and  was  apparently  unable  to  get  fur- 
ther compensation  after  the  reversal  of  his  second  award  of 
$158.88.  In  Ide  v.  Paul  &  Timmins,  the  original  award  aggregated 
$171;  the  insurance  carrier  had  paid  the  claimant  $164.16  when 
the  Appellate  Division  reversed  the  award  and  the  Commission, 
upon  remission  of  the  claim,  decided  that  the  claimant  had  been 
entitled  to  $18.72.  In  Baron  v.  National  Metal  S.  &  S.  Co.,  the 
Commission,  upon  receiving  the  claim  back  from  the  Appellate 
Division,  made  award  for  one-half  of  the  thumb  instead  of  the 
original  award  for  the  entire  thumb.  In  Supple  v.  Erie  i?.  R,  Co.. 
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the  original  award  iiggregated  $609.12;  the  insurance  carrier 
offered  to  settle  for  $194.58;  the  Commission,  after  reversal  of 
its  award,  decided  that  nothing  was  due  to  the  claimant  since  ho 
had  been  disabled  less  than  fourteen  days.  In  Sugg  v.  Erie  R.  R, 
Co.,  the  original  award  aggregated  $442.06;  the  award,  after 
reversal,  aggregated  $100.91,  the  Commission  having  found  that 
claimant  had  been  disabled  ten  and  one-half  weeks.  In  Modra 
V.  Little  the  original  award  aggregated  $3,942.15 ;  pending  deci- 
sion by  the  Court  of  Appeals  the  employer  and  employee  settled 
the  claim  with  approval  of  the  Commission  for  $800,  in  addition 
to  certain  periodic  payments  previously  made.  In  Boscarino  v. 
Carfagno  &  Dragonette,  upon  reversal  of  the  original  award  by 
the  Court  of  Appeals,  the  employer  and  employee,  with  approval 
of  the  Commission,  agreed  upon  an  aggregate  payment  covering 
loss  of  practically  eighty  per  cent  of  the  vision  of  the  eye. 

In  this  Bulletin  are  presented  cases  arising  subsequent  to  the 
amendments  that  became  effective  July  1,  1917. 

1.  LOSS  OF  USE  OF  HAND 

The  Commission  has  revised  its  schedule  of  suggested  propor- 
tional allowances  in  cases  of  loss  of  two  or  more  digits,  as  pub- 
lished in  the  Monthly  Labor  Eeview  of  the  United  States  Depart- 
ment of  Labor,  vol.  8,  pp.  864,  865  (March,  1919).  The  revised 
schedule  is  as  follows : 

Whereas,  There  is  need  of  a  uniform  rule  by  which  to  aid  in  determining 
the  proportionate  loss  of  use  of  members  and  especially  of  the  hand,  therefore 
Be  It  Kesolved,  That  the  following  schedule  be  promulgated  as  a  guide : 

Digits  Lost  Per  Cent 

Two  fingers:  of  Sand 

First  and  second 42 

First  and  third 38 

First  and  fourth 35 

Second  and  third 32 

Second  and  fourth 27 

Third  and  fourth 25 

Three  fingers: 

First,  second  and  third 62 

First,  second  and  fourth 56 

First,  third  and  fourth 53 

Second,  third  and  fourth 47 
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Thumb  and 

First  finger   72 

Second  finger 68 . 5 

Third  finger 67.5 

Fourth  finger 65.4 

Thumb  anH 

First  and  second  fingers 87 . 7 

First  and  third  fingers 86.2 

First  and  fourth  fingers 83 .  12 

Second  and  third  fingers 81.3 

Second  and  fourth  fingers 78.2 

Third  and  fourth  fingers 76 . 6 

Thumb  and 

Second,  third  and  fourth  fingers 88 . 5 

Four  fingers 89.4 

Thiunb  and 

First,  second  and  third  fingers £K4 

First,  second  and  fourth  fingers 91 

First,  third  and  fourth  fingers 90.2 

Thumb  and 

Four  fingers 100 

And  Be  It  Further  Resolved,  That  the  allowances  herein  provided  may  be 
and  should  be  increased  where  the  injury  is  greater  than  that  prescribed 
because  of  involvements  beyond  those  described  in  the  schedule,  e.  g.,  in  the 
cases  of  metacarpal  or  palmar  involvements,  of  ankylosis,  of  adherent  scars, 
etc.,  etc.* 

The  following  cases  illustrate  injuries  greater  than  those  pre- 
scribed in  the  schedule: 

May  20,  1918,  a  stage  carpenter  caught  his  left  hand  in  an 
electrically  operated  jointer,  losing  four  fingers  and  fifty  per 
cent  of  the  palm.  The  Commission  awarded  compensation  for 
entire  loss  of  one  hand.  The  employer  argued  upon  appeal  that 
the  award  should  have  been  for  loss  of  but  eighty  per  cent  since 
the  thumb  was  left.  The  Appellate  Division  affirmed  the  award 
for  entire  loss  unanimously  and  without  opinion:  Schrempp  v. 
Tahnadge  FUm  Co,,  Case  No.  73179,  Dec  16,  1918;  188  App. 
Div.  941,  May  7,  1919. 

November  2,  1917,  a  body  builder  in  an  automobile  factory  cut 
his  right  thumb.  Kesulting  infection  brought  about  ankylosis  and 
loss  of  use  of  his  entire  right  hand.  Upon  appeal  from  an  award 
for  loss  of  the  hand,  the  main  issue  was  the  wage  basis  of  the 
award  but  the  employer  made  some  protest  that  it  was  too  soon 

"  The  Appellate  Division  has  handed  down  opinion  limiting  use  of  this 
schedule:  Bubnidk  v.  Stetoart  d  Sons,  —  App.  Div.  — ,  July  8,  1920. 
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to  tell  the  extent  of  the  injury.  This  objection  is  touched  upon 
in  the  Appellate  Division's  opinion  which  is  given  below,  page  — . 
The  Appellate  Division  unanimously  affinned  the  award:  Shaw 
V.  American  Body  Co.,  Case  No.  2687-B,  Nov.  15,  1918;  187 
App.  Div.  365,  Nov.  12,  1919. 

July  15,  1918,  a  hotel  laundry  mangle  crushed  the  hand  of  a 
woman  employee.  A  deputy  commissioner  awarded  compensation 
for  entire  loss  of  the  hand.  The  Commission  reviewed  the  case 
and  made  award  for  temporary  total  disability.  The  employer 
took  an  appeal  mainly  upon  extra-territoriality  but  aigued  the 
question  of  loss  of  the  hand  as  one  of  the  points  of  his  brief,  claim- 
ing that  the  award  should  not  extend  beyond  108^  weeks.  The 
Appellate  Division  reversed  the  award  for  extra-territorial  rea- 
sons: Perils  V.  Lederer,  19  S.  D.  R.  507,  4  Bui.  146,  Mar.  11, 
1919 ;  189  App.  Div.  425,  Nov.  21,  1919.  Text  of  the  court's 
brief  opinion  is  in  Bulletin  95,  page  215. 

8.  LOSS  OF  USE  OF  EYE 
a.  Percentage 

Loss  of  eighty  per  cent  of  the  vision  of  an  eye  or  loss  of  binoc- 
ular vision  is  equivalent  to  entire  loss  of  an  eye:  L.  1920,  eh. 
532,  effective  May  5,  1920. 

In  the  above  instance  of  award  for  loss  of  the  hand,  appellants' 
pleas  that  the  loss  had  been  only  proportionate  were  ineffectual. 
But  in  the  following  instances  of  award  for  loss  of  the  eye,  the 
court  has  brought  the  proportionate  loss  provision  into  play. 

A  helper  in  a  die  casting  factory  suffered  burns  from  hot  metal. 
The  Commission  awarded  him  compensation  for  loss  of  one-third 
of  his  left  eye.  Upon  appeal,  the  Appellate  Division  decreased  the 
award.    Its  brief  opinion  is  as  follows : 

Abahotitis  y.  Dobhleb  Die  Casthio  Co., App.  Div. ,  Nov.  12,  1919. 

Pn  CuRiAii:  ThiB  is  an  appeal  from  an  award  of  the  State  Industrial 
Commission,  June  3,  1919,  allowing  the  claimant  $20  per  week  for  forty-two 
and  two-thirds  weeks  for  the  loss  of  one-third  of  the  use  of  an  eye.  The 
evidence  for  the  claimant  shows  that  there  was  a  loss  of  only  one-tenth  of 
the  vision  of  the  eye.  The  court  modifies  the  award  hy  allowing  compensa- 
tion for  twelve  and  four-fifths  weeks  on  the  ground  that  the  most  favorable 
view  of  the  evidence  permits  no  other  conclusion. 

A  welder  suffered  bums  from  explosion  of  an  oil  furnace.    The 
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Commission  awarded  him  compensatioii  for  loss  of  sixty  per  eeat 
of  his  right  eye.  Upon  appeal,  the  Appellate  Division  decreased 
the  award.    Its  brief  opinion  is  as  follows : 

Ck^HSEK  V.  EvPiBE  A»T  Metal  Co., App.  Div.  ,  Nov.  12,  1919. 

Pes  Cubxam  :  This  is  an  appeal  by  the  employer  and  ineurance  carrier  from 
an  award  ^ade  by  the  State  Industrial  Commission,  April  16,  1919,  awarding 
compensation  for  the  loss  of  00  per  cent,  vision  of  the  right  eye.  The  most 
favorable  view  for  the  claimant  i^  that  the  loss  was  50  per  cent.  Award 
modified  by  requirhig  payment  for  sixty-four  weeks  instead  of  seventy-aix  and 
four-fifths  weeks,  and  as  modified  aflirmed. 

The  cap  flew  off  of  an  air  gun  and  struck  a  chipper  in  the  left 
eye.  The  Commission  awarded  him  compensation  for  loss  of  one- 
half  of  the  eye's  vision.  Upon  appeal,  the  Appellate  Division, 
reduced  the  compensation  to  an  award  for  loss  of  one-tenth :  Clarke 
V.  Standard  Ship-buUdmg  Corp.,  Case  Xa  226853,  July  7,  1919 ; 
190  App.  Div.  890,  Nov.  21,  1919. 

A  broiler  fell  from  a  shelf  and  struck  a  cook  in  the  right  eye. 
The  Commission  found  that  the  cook  had  lost  entire  sight  of  the 
eye  and  awarded  compensation  accordingly.  Upon  appeal,  the 
Attorney-General  conceded  that  the  employee  had  ten  per  cent  of 
vision  remaining  and  the  court  modified  the  award  to  provide  for  a 
ninety  per  cent  loss:  Mosher  v.  Luther,  Case  No.  A-383,  July 
16,  1919 ;  190  App.  Div.  9^3,  Jan.  15,  1920. 

A  piece  of  scale  struck  a  fireman  in  his  left  eye  as  he  was  chip- 
ping the  scale  in  the  consumption  chamber  of  a  boiler.  The  Com- 
mission awarded  him  compensation  for  entire  loss  of  the  eye. 
Upon  appeal,  his  employer  claimed  that  he  had  lost  but  two-thirds 
of  the  eye.  The  Appellate  Division  reversed  the  award  and 
remitted  the  case  to  the  Commission  because  the  Commission  had 
not  used  the  right  method  of  computing  wages:  Rooney  v.  Great 
Lakes  Transit  Corp.,  Case  No.  13744-B,  June  23,  1919;  191 
App.  Div.  10,  Mar.  3,  1920. 

A  small  piece  of  stone  struck  a  laborer,  who  was  breaking  stone, 
in  the  left  eye.  The  Commission  awarded  him  compensation  for 
entire  loss  of  the  eye.  Upon  appeal,  his  employer  claimed  that 
the  award  should  have  been  for  not  more  than  fifty  per  cent.  The 
-Appellate  Division  reversed  the  award  and  remitted  the  case  to  the 
•Commission,  with  brief  opinion  as  follows : 
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CORTTNA  V.  Lathbop  &  Shea  Co.,  101  App.  Div.  028,  March  11,  1920. 

Appeal  from  an  award  of  the  State  Industrial  Commission,  entered  in  the 
office  of  said  Commission  July  24,  1919. 

KiLEY^  J.:  The  award  in  this  case  is  based  upon  the  reports  of  physicians 
and  eye  specialists;  no  evidence  was  produced  and  no  report  or  finding  on 
whether  the  vision  of  eye  could  be  corrected  advantageously  by  lue  of  glasses. 
One  report  gives  loss  of  vision  at  fifty  per  cent,  another  at  ninety  per  cent. 
The  award  was  for  total  loss.  On  account  of  the  unsatisfactory  state  of 
the  record,  the  award  should  be  set  aside  and  the  matter  remitted  to  the 
Commission  for  further  consideration.     All  concur. 

Award  reversed  and  matter  remitted  to  the  Commission. 

An  employee  having  been  awarded  compensation  for  loss  of 
one-third  of  an  eye,  the  employer  look  an  appeal  upon  the  ground 
that  the  award  was  excessive ;  the  Appellate  Division  remitted  the 
case  to  the  Commission  for  further  consideration  and  findings: 
Neu^ftwn  v.  Lifrhrn.sfein  c('  To..  —  -^PP-  ^^iv-  — >  May  14,  1920. 

b.  Correctiiig  Glasses 

In  Frings  v.  Pierce-Arrow  Motor  Car  Co.,  a  glass  lens  substi- 
tuted for  the  destroyed  natural  lens  of  an  eye  gave  the  eye  practi- 
cally normal  vision,  though  the  employee  could  not  use  his  eyes  in 
conjunction.  The  Commission  and  the  Appellate  Division  denied 
compensation  to  Frings.  Text  of  the  Appellate  Division's  opinion 
is  in  Bulletin  95,  pages  70,  71. 

Without  referring  to  the  Frings  decision,  the  Commission  on 
Kov.  11,  1919,  affirmed  an  award  for  loss  of  ono-half  of  an  eye, 
regardless  of  possible  improvement  of  the  insured's  eye  vision  by 
use  of  correcting  glasses.    Commissioner  Lyon  said: 

Htm  AN  v.  Mancher,  21  S.  D.  R.  447,  Nov.  11,  1919,  in  part 

The  Commission  is  also  on  record  as  favoring  an  award  for  loss  of  vision 
without  regard  to  improvement  which  may  be  secured  by  correcting  glasses, 
in  analogy,  apparently,  to  a  finding  of  complete  loss  of  an  amputated  leg 
though  an  artificial  leg  may  supply  its  place  to  a  great  extent. 

A  woman  riveter  in  a  snow  shovel  factory  suffered  an  injury 
to  her  eye.  The  Commission  awarded  her  compensation  for  its 
entire  loes.  Upon  appeal,  the  employer  urged,  and  the  Attorney- 
General  conceded,  that  loss  of  her  eye  was  not  total  and  that 
correcting  glasses  gave  it  practically  normal  vision.  The  Appel- 
late Division,  citing  the  Frings  case,  unaninaously  reversed  the 
award  and  remitted  the  case  with  brief  opinion  as  follows : 
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Valenti:^  y.  Shebwood  Metal  Wobkino  Co.,  189  App.  Diy.  410,  Not.  i2, 1919. 

Feb  Cobiax  :  There  is  no  dispute  as  to  the  facts  in  this  case.  The  daiia- 
ant  was  employed  at  Syracuse  by  the  Sherwood  Metal  Working  Company  as 
a  riveter  upon  shovels.  A  small  portion  of  steel  was  picked  up  by  the  rapid 
hammer  used  and  lodged  in  the  back  of  the  eye-ball,  defying  all  efforts  at  its 
removal.  The  State  Industrial  Commission  has  found  that  ''said  injury 
resulted  in  the  loss  of  the  left  eye/'  but  there  is  no  evidence  to  support  this 
finding,  for  the  entire  testimony  is  to  the  effect  that  the  eye,  with  the  aid 
of  a  proper  glass,  is  nearly  normal  for  many  purposes.  That  there  is  an  injury, 
and  that  it  detracts  from  the  value  of  the  eye,  there  can  be  no  doubt,  but  it  is 
not  the  loss  of  an  eye.  The  case  is  not  distinguishable  in  principle  from  that 
of  Fringe  v.  Pierce- Arrow  Motor  Car  Co.  (182  App.  Div.  445),  and  if  this 
court  was  right  in  that  case  it  follows  that  the  award  here  under  considera- 
tion must  be  reversed. 

The  award  should  be  reversed  and  the  proceeding  remitted  to  the  State 
Industrial  Commission.  All  concurred.  Award  reversed  and  proceedings 
remitted  to  the  State  Industrial  Commission. 

The  cap  flew  off  of  an  air  gun  and  struck  a  chipper  in  the  left 
eye.  The  Commission  awarded  him  compensation  for  loss  of  one- 
half  of  the  eye's  vision.  Upon  appeal,  the  employer  asserted  that 
the  Commission  had  refused  to  consider  that  the  use  of  glasses 
would  be  a  complete  corrective.  The  Appellate  Division 
reduced  the  award  by  four-fifths  and  unanimously  affirmed  it: 
Clarke  v.  Standwrd  Ship-building  Corp.,  Case  No.  226853,  July 
7,  1919 ;  190  App.  Div.  890,  Nov.  21,  1&19. 

A  strand  of  wire  struck  a  metal  lather  in  his  right  eye.  A 
deputy  commissioner  decided  that  use  of  correcting  glasses  made 
the  eye  normal  and  awarded  the  injured  employee  compensation 
for  eight  weeks  on  account  of  temporary  total  disability.  Later, 
he  reheard  the  case  and  awarded  compensation  for  sixty-four  weeks 
on  account  of  loss  of  one-half  of  the  eye.  The  Commission 
affirmed  the  second  and  later  award.  Upon  appeal,  the  Appellate 
Division,  holding  that  one-half  of  the  eye's  vision  had  not  been 
lost,  reversed  the  award  and  remitted  the  claim  upon  authority 
of  its  decision  and  opinion  in  the  Frings  case:  Clowar  v.  Har- 
rison Contraction  Co.,  Case  No.  226166;  190  App.  Div.  924, 
Dec.  29,  1919. 

In  its  opinion  remitting  the  case  of  Cortina  v.  LcUhrop  &  Shea 
Co.  to  the  Commission,  above,  page  13,  the  Appellate  Division 
suggests  that  the  Commission's  award  is  faulty  because  "no  evi- 
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dence  was  produced  and  no  report  or  finding  on  whether  the  vision 
of  eye  could  be  corrected  advantageously  by  uae  of  glasses." 

Because  of  spasms  of  the  eye  muscles  the  Commission  refused 
to  make  allowance  for  use  of  correcting  glasses  in  Zimmer  v.  Sear 
hury  &  Co.,  5  Bui.  106. 

D.  DISFIOUBEKEHT 

The  United  States  Supreme  Court  has  affirmed  the  constitu- 
tionality of  the  provisions  of  Workmen's  Compensation  Law,  §  15, 
subd.  3,  which  gives  the  Commission  power  to  make  awards  for 
"  serious  facial  or  head  disfigurement."  Such  power,  it  has 
declared,  is  not  contingent  upon  loss  of  earning  power  and  such 
awards  may  be  concurrent  with  awards  for  disability  and  may  ho 
paid  in  single  or  lump  sums:  New  York  Central  R.  R.  Co,  v. 
Bianc,  etc.  Text  of  the  court's  opinion  is  in  Bulletin  95,  pages 
15-17. 

The  Commission  made  award  for  facial  disfigurement  due  to  an 
operation  for  anthrax  in  Echhardt  v.  Nobis*  Sons,  S.  D.  R.  vol.  21, 
p.  289.  The  Appellate  Division  reversed  the  award  and  remitted 
the  claim  to  the  Commission  for  further  evidence,  relative  to  the 
anthrax  inoculation:     191  App.  Div.  930,  Mar.  3,  1920. 

£.  mrPATTJET)  EABNIirOS 

If  an  employee  receiving  an  award  for  impaired  earnings  on 
account  of  a  first  accident  is  totally  disabled  by  a  second  accident, 
his  compensation  for  impaired  earnings  on  account  of  the  first 
accident  should  cease  upon  the  date  that  compensation  for  total 
disability  on  account  of  the  second  accident  b^ins.  The  Appel- 
late Division  appears  to  have  so  held  in  the  following  case: 

A  falling  pulley  block  struck  an  employee  on  the  shoulder 
fracturing  the  upper  end  of  the  bone  of  his  right  arm  and  infiict- 
ing  other  injuries.  His  daily  wage  was  $3.75.  He  received  full 
compensation  for  about  four  months  and  then  obtained  work  in  a 
new  employment  with  a  new  employer  at  a  daily  wage  of  $2.75. 
After  he  had  worked  for  the  second  employer  seven  or  eight 
months  he  broke  the  right  arm  below  the  middle  of  the  shaft  and 
for  this  second  accident  the  Commission  awarded  compensation  to 
him  against  the  second  employer  for  loss  of  one-half  of  the  use  of 
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the  arnL  Thereafter,  a  deputy  commissioner  awarded  compensa- 
tion to  him  against  his  first  employer  for  impaired  earnings,  such 
compensation  to  run  after,  his  second  accident  and  during  the 
period  covered  by  the  compensation  from  the  second  employer  for 
the  permanent  partial  disability  consisting  in  loss  of  one-half  the 
arm's  use.  The  viewpoint  of  the  deputy,  as  clearly  stated  by  the 
second  employer  in  his  brief,  was  that  the  employee's  "partial 
disability  at  the  time  he  entered  the  service  of  the  second  employer 
after  his  first  accident  necessitated  the  acceptance  of  smaller  wages 
than  before,  which  smaller  wages  resulted  in  his  receiving  less 
compensation  for  the  second  injury.'^  The  deputy  saw  an  injus- 
tice to  the  employee  in  this  but  admitted  that  the  case  was  peculiar. 
Upon  the  appeal,  the  Attorney-General  conceded  that  the  award 
for  impaired  earnings  probably  should  have  ended  at  date  of  the 
second  accident.  The  Appellate  Division  reversed  the  award  and 
remitted  the  case  to  the  Commission  saying  that  there  was  no 
evidence  that  disabilities  from  the  first*  accident  continued  during 
the  second  employment:  Camella  v.  Roberts  Co.,  Case  Xo. 
46312,  July  9,  1919 ;  190  App.  Div.  923,  Dec.  29,  1919. 

August  1,  1918,  a  carpenter  fell  through  an  opening  in  a  floor  to 
a  floor  below  suffering  severe  injuries.  After  he  had  been  out  two 
weeks  and  four  days  he  went  back  to  work.  He  was  unable  to  work 
full  time  and  capacity,  according  to  his  phj'^ician,  because  a  dis- 
ease of  the  spinal  cord  had  been  lighted  up  by  his  fall.  A  state- 
ment from  his  employer  showed  that  from  August  1,  1918,  till 
January  11,  1919,  his  earnings  had  been  almost  $500  less  than 
they  would  have  been  at  his  rate  of  earning  before  the  accident, 
which  the  Commission  found  to  be  $32.33  per  week.  The  Com- 
mission awarded  him  $15  per  week  from  August  1,  1918,  to 
January  9,  1919,  apparently  for  full  disability,  and  $3.60  por 
week  from  January  9,  1919,  till  July  31,  1919,  for  reduced  earn- 
ing capacity.  Upon  appeal,  the  Appellate  Division  modified  the 
award  to  allow  for  $40  advance  payment  by  the  employer  and, 
as  so  modified,  affirmed  it,  with  opinion  as  follows: 

HuMPHBETs   V.    Chevbolet  Motoe   Cc,    191    App.    Div.    4,  ^larcli   3,    lOtiO. 

John  M.  Kellogg,  P.  J.:  The  evidence  is  conflicting.  If  the  appellants' 
claim  is  right  that  the  claimant  continued  to  work  from  August  20  to 
December  11,  1918,  at  the  same  wages  \mtil  the  job  was  finished,  and  then,  at 
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his  Qfwn  request,  was  employed  on  a  different  job,  at  a  less  wage,  but  receiving 
the  full  wages  of  a  well  man,  the  award  should  not  stand.  But  that  claim 
is  answered  by  the  statement  furnished  by  the  employer  to  the  employee,  the 
contents  of  which  was  stated  by  Commissioner  Lyon  for  the  record.  It  shows 
that  from  August  first  to  January  eleventh,  a  period  of  twenty-three  weeks,  the 
claimant  earned  $261.55.  If  he  had  worked  all  the  time  at  the  same  wages 
as  before  the  accident,  he  would  have  rtK'eived  $742.00,  showing  a  loss  of  wages 
of  about  $481.35  for  twenty-three  weeks.  This  would  be  modified  somewhat 
by  the  alleged  change  in.  the  wage  after  December  eleventh.  If  this  statement 
is  true  it  discredits  the  defendants'  witnesses  and  supports  the  claimant's 
contention  that  after  the  accident  he  was  imable  to  do  full  work  and  did  not 
receive  full  pay.  After  the  receipt  of  the  statement  the  Commission  gave  the 
appellants  the  right  to  ask  for  a  rdiearing  if  they  couLd  produce  evidence  that 
the  figures  were  not  correct,  and  no  such  application  has  been  made.  The 
Conunission  also  stated  that  a  letter  produced  from  the  employer  gave  the 
claimant  the  right  to  employ  his  own  doctor.  The  doctors*  bills  are  not 
excessive  and  were  properly  allowed.  Concededly  the  claimant  has  been  paid 
$40  on  account  of  his  disability,  which  should  be  deducted  from  the  award. 
The  award  should  be  modified  accordingly  and  as  modified  affirmed. 

All  concur.    Award  modified  as  per  opinion,  and  as  so  modified  affirmed. 

October  8,  1918,  a  machinist  incurred  a  hernia  while  tightening 
a  piece  of  material.  He  refused  to  undergo  an  operation.  Accord- 
ing to  a  custom  which  had  grown  up  in  hernia  cases,  the  theory 
being  that  an  operation  is  the  equivalent  of  eight  weeks  in  cost  to 
the  insurance  carrier,  a  deputy  commissioner  awarded  him  eight 
weeks  compensation  from  October  8,  1918,  to  December  3,  1918, 
being  $120,  and  closed  the  case.  The  Commission  approved  the 
deputy's  findings.  The  employer  appealed  from  the  award,  claim- 
ing that  it  should  have  been  for  twenty-one  days,  being  thirty- 
five  days  less  the  first  two  weeks,  or,  that  it  should  have  been  for 
reduced  earnings,  if  perchance  the  record  should  show  that  the 
employee  had  been  earning  partial  wages  during  the  period.  The 
Attorney-General  stated  the  Commission's  custom  but  said  that  if 
the  court  should  not  approve  of  it,  the  claimant  ought  to  have  a 
full  award,  less  part  time  wages  earned,  till  the  day  he  had  gone 
to  work  at  reduced  earnings,  and  an  award  at  reduced  earnings 
thenceforward ;  that  this  would  amount  to  two-thirds  of  his  wages 
till  November  26,  1918,  less  $14.40  earned  by  four  days'  work, 
and  $6  per  week  for  reduced  earnings  from  November  26,  1918, 
onward.  The  Appellate  Division  remitted  the  case  to  the  Com- 
mission for  further  consideration  and  findings :    Cusick  v.  Wright 
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Martin  Aircraft  Corp.,  Case  No.  226635,  July  »,  1919;  191  App. 
Div.  933,  Mar.  11,  1930. 

In  the  ease  of  Linklaier  v.  Burling  Engineering  £  Construc- 
tion Co.,  noticed  at  length  under  the  following  head  of  malinger- 
ing, the  Commission  made  an  award  for  more  than  ninety  weeks 
upon  a  reduced  earnings  basis,  in  accordance  with  a  theory  that 
the  claimant,  who  had  not  worked  at  all,  could  have  earned  $7.50 
per  week  if  he  had  tried.  The  relation  of  high  war-time  wages  to 
awards  for  reduced  earnings  is  touched  upon  in  Walraih  v.  Sta^nd- 
ard  ShijhhuUding  Corp.,  5  Bui.  108,  109. 

The  Appellate  Division  has  unanimously  affirmed  an  award 
for  reduced  earnings  in  Miner  v.  Porter  —  App.  Div. — ,  May 
5,  1920. 

F.  HAUHOEBUrO 

Questions  arise:  When  is  an  employee  suflFering  from  tem- 
porary total  disability  sufficiently  recovered  to  go  to  work? 
Should  an  employee,  not  sufficiently  recovered  to  resume  the  work 
he  was  doing  at  the  time  of  his  injury,  seek  and  accept  such  other 
and  lighter  work  as  may  be  obtainable?  The  Commission  some- 
times directs  an  employee  to  go  to  work  either  at  his  old  occupa- 
tion and  place  of  employment  or  at  a  new  occupation  and  for  a  new 
employer.  The  employee  may  decline  to  go  to  work,  in  which  case 
the  employer  may  accuse  him  of  malingering. 

A  carpenter  stepped  into  a  steam  exhaust  pit  and  burned  his 
left  leg  from  the  knee  down.  The  accident  'occurred  August 
16,  1916.  He  received  compensation  at  $15  per  week  until 
May  3,  1917.  Thereafter,  for  a  period  extending  until  Septem- 
ber 20,  1918,  seventy-two  weeks,  he  received  compensation  at 
$7.50  per  week,  the  Commission  stating  that  this  was  the  differ- 
ence between  his  average  weekly  wage  and  his  wage  earning 
capacity  for  the  period  of  compensation  "  on  the  theory  that  he 
could  have  earned  $7.50  a  week  if  he  had  tried."  From  a  further 
award  of  $7.50  a  week  from  September  20,  1918,  until  Febru- 
ary 21,  1919,  the  employer  took  an  appeal,  declaring  that  the 
employee,  an  unmarried  man  was  a  malingerer,  who  believed 
that  he  would  be  able  to  loaf  the  rest  of  his  life.  The  Attor- 
ney-General said  that  the  Commission  had  solved  the  question 
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in  a  conservative  way,  that  the  employee  was  unable  to  stand 
upon  his  feet  for  a  reasonable  length  of  time  and  that  a  Com- 
missioner had  promised  there  would  be  no  further  award  till 
the  employee  made  a  honest  effort  to  get  worL  The  Appellate 
Division  affirmed  the  award  unanimously  and  without  opinion: 
lAnklater  v.  Burling  Engmeeri/ng  &  CoTitstruction  Co.,  Case  No. 
22757,  Sept.  20,  1918;  190  App.  Div.  885,  Nov.  12,  1919. 

Kemarks  and  replies  of  a  claimant  at  a  hearing  of  the  Com- 
mission disclosed  an  unwillingness  on  his  part  to  go  to  work  at 
anything  whatever  though  he  was  advised  and  had  been  given 
opportunity  to  take  vocational  training  for  occupations  with  which 
his  injury,  synovitis  of  the  knee,  would  not  interfere  and  which 
would  yield  him  a  better  living  than  the  occupation  at  which  he 
had  been  hurt.  In  reversing  an  award  to  him  based  upon  minor's 
expectation  of  wage  increase  the  Appellate  Division  said: 

Mabkowitz  v.  Watters  Laroratobies,  191  App.  Div.  267,  March  11,  1020, 

in  part. 
It  appears  that  the  claimant  is  not  inclined  to  do  anything  to  help  himself 
or  learn  acme  useful  trade  that  would  enable  him  to  earn  a  living,  giving  as 
a  reason  that  if  he  did  they  would  stop  paying  the  compensation.  Those  so 
inclined  should  be  made  to  feel  that  they  can  get  on  account  of  injury  only 
what,  by  competent  evidence,  the  law  allows.  ( Cohen  v.  Rothttein  d  Pitofskyf 
176  App.  Div.  35.) 

Full  text  of  the  Markowitz  opinion  appears  below,  page  46. 

The  Appellate  Division,  unanimously  and  without  opinion,  has 
affirmed  awards  in  the  following  three  cases  in  which  the  employers 
accused  the  injured  workmen  of  malingering:  Yancanckas  v. 
Brooklyn  Ediscm  Co.,  Case  No.  75773,  Apr.  15,  1919 ;  190  App. 
Div.  885,  Nov.  12,  1919;  Magliola  v.  Huron  Stevedoring  Corp., 
Claim  No.  300707,  Apr.  17,  1919;  190  App.  Div.  886,  Nov.  12, 
1919;  and  Brown  v.  Smith  &  Sons,  Case  No.  42688,  May  5, 
1919;  190  App.  Div.  887,  Nov.  12,  1919. 

G.  AWA£D  FOK  A  FIXED  HTTHBEB  OF  WEEKS  AS  A  VESTED 

INTEBEST 

If  an  injured  employee  dies  from  cause  other  than  his  acci- 
dent, leaving  an  award  under  Workmen's  Compensation  Law, 
§  15,  subd.  3,  but  partially  satisfied  by  periodic  or  other  pay- 
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ment,  his  surviving  wife  (or  her  dependent  husband)  and  cliil- 
dren  are  entitled  to  receive  the  nnsatisfied  balance  of  the  award : 
L.  1920,  ch.  534,  effective  May  5,  1920.  This  legislation  offsets 
the  decision  in  Wozneak  v.  Buffalo  Oas  Co. 

Upon  authority  of  its  decision  in  WozneaJe  v.  Buffalo  Gas  Co. 
the  Appellate  Division  has  approved  the  Commission's  denial  of 
an  award  in  Casrney  v.  Parks'  Sorts  Co.,  Claim  B-514,  Dec.  20, 
1918;  189  App.  Div.  881,  Sept.  10,  1919,  two  justices  dissenting. 
Its  opinions  in  the  Wozneak  case  are  in  Bulletin  95-,  pages  79—84:. 


n.  DEATH  BENEFITS  AND  DEPENDENCY 

A.  BEATH  CLAIMS 

1.  KFFECT  OF  FAILUSS  OF  THX  DBCEASBD  BMPLOTBE  OR  OTHERS 
TO  GIVE  TIMELY  NOTICE  AFTER  HIS  DISABILITY. 

If  the  employer  has  had  no  knowledge  of  the  accident,  failure 
of  anybody  and  everybody  to  give  notice  to  him  within  ten  days 
after  the  injured  employee's  disability,  as  the  law  formerly  read, 
or  within  thirty  days  after  the  accident,  as  the  law  now  reads,  pre- 
judices claims  for  death  benefits  to  exactly  the  same  extent  as 
claims  for  disability.     The  opinion  in  the  death  benefit  case  of 
O'E^au  V.  Bliss  Co.,  186  App.  Div.  556,  contains  the  misleading 
sentence,  "  The  employee  failed  to  file  a  notice  of  injury,  as 
required  by  section  18,  but  the  claim  was  filed  as  required  by 
section  28  of  the  Workmen's  Compensation  Law."    No  claim  for 
disability  was  filed  in  the  O'Esau  case  within  the  statutory  period 
of  one  year  and  previously  to  the  injured  employee's  death,  as  the 
general  context  of  the  opinion  in  that  case  indicates.     Notice  of 
injury  as  required  by  section  18  did  not  figure  in  the  O'Esau 
case  at  all.     Bliss  Company,  the  employer,  reported  O'Esau's 
accident  to  the  Commission  and  furnished  him  with  medical  care 
within  two  days  after  his  accident  (14  S.  D.  R.  676).    The  only 
question  involved  in  connection  with  the  claims  for  death  benefits 
after  O'Esau's  death  was  the  question  of  compliance  with  §  28 
relative  to  the  filing  of  claims.    In  a  case  later  than  this  O'Esau 
decision,   the   Commission  having  denied  compensation  to   the 
injured  employee  during  his  life  time  because  failure  on  his  part 
to  give  due  notice  of  his  accidental  injury  within  ten  days  after 
his  disability  in  accordance  with  §  18  had  prejudiced  his  employer's 
interests,  the  widow,  upon  death  of  the  employee  as  a  sequence  of 
his  injuries,  gave  notice  of  the  death  within  thirty  days  in  accord- 
ance with  §  18,  but  the  Commission,  concurring  in  opinion  of 
Commissioner  Lyon,  denied  death  benefits  to  her.    Commissioner 
Lyon  said: 

Castob  v.  Collbgiate  Baptist  Church  of  the  Covenant,  21  S.  D.  R.  437, 

Nov.  11,  1919,  f»  part. 

Timely  notice  of  the  death  having  been  given,  it  remains  to  inquire  whether 
failure  to  give  notice  of  the  accident  is  fatal  to  the  widow's  claim  for  death 

[21] 
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benefits.  The  pertiiwiit  part  of  seoticm  18  of  the  Compensation  Law  as  it 
Btood  when  the  accident  to  Mr.  Caator  happened  was  as  follows :  *"  Notice 
of  an  injury  for  which  compensation  is  payable  under  this  chapter  shall  be 
given  to  the  commission  and  to  the  employer  within  ten  days  after  disability, 
and  also  in  case  of  the  death  of  the  employee  resulting  from  such  injury, 
within  thirty  days  after  such  death." 

The  question  to  be  determined  is  whether  the  words  "  and  Also "  in  this 
part  of  the  section  are  to  be  treated  as  conjunctive  or  whether  we  may  treat 
them  as  disjunctive,  that  is,  whether  it  is  incumbent  on  the  widow  to  show 
that  notice  both  of  the  accident  and  of  the  death  was  given.  Our  counsel 
says :  *'  In  my  opinion  the  case  of  O'Esau  v.  Bliss  Company,  supra,  decided 
at  the  March  term  of  the  Appellate  Division,  Third  Department,  is  in  point. 
The  fact  that  the  husband  in  his  lifetime  did  not  give  notice  of  the  accident 
to  the  employer,  as  required  by  statute,  does  not  bar  the  widow's  right  to 
claim  compensation  for  his  death." 

But  the  point  is  not  that  the  husband  did  not  give  notice  of  the  accident, 
but  that  nobody  did.  The  CEsau  case  dealt  with  an  entirely  different  situa- 
tion and  a  different  section  of  the  law.  O'Esau  did  not  file  his  claim  for 
compensation  within  the  year  as  provided  in  section  28  of  the  law.  The  court 
held  that  his  claim  was  barred  by  that  section.  The  wife's  claim  for  death 
benefits  was  presented  immeditely  after  his  death.  The  court  held  that  her 
case  was  not  derived  from  any  cause  which  her  husband  had,  and  therefore 
his  failure  to  file  his  claim  within  the  year  was  no  bar  to  the  wife's  claim. 

We  are  not  dealing  here  with  the  bar  of  a  statute  which  prevents  a  case 
from  proceeding,  but  with  a  substantial  provision  of  law,  constituting  a 
condition  precedent  to  any  claim  at  all.  The  wording  of  the  statute  certainly, 
on  its  face,  provides  for  two  notices  in  a  death  ease,  one  of  the  accident  and 
the  other  of  the  death,  and  these  are  not  joined  by  a  simple  conjunction,  but, 
in  order  to  emphasize  the  point  by  the  two  words  "  and  also."  It  is  impossible 
for  me  to  construe  "  and  also  "  to  mean  "  or." 

If  we  turn  to  the  reasons  for  the  rule  laid  down  in  section  18  we  find  them 
equally  fatal  to  the  claimant.  Every  reason  for  requiring  prompt  notice  of 
the  accident  to  be  given  the  employer,  as  a  condition  precedent  to  a  claim 
for  compensation  to  the  injured  man,  applies  with  added  force  to  the  claim 
for  death  benefits,  after  the  accident  has  proven  to  be  fatal. 

The  death  benefits  are  usually  much  larger  in  the  aggregate  than  com- 
pensation to  the  injured  for  disability,  and  therefore  there  is  the  more  need 
for  an  immediate  opportunity  to  investigate  to  see  whether  the  accident 
really  happened,  especially  in  the  case  of  one  so  slight  as  we  have  here. 
Then,  too,  the  fatal  termination  of  so  slight  an  accident  shows  how  necessary 
it  was  that  the  employer  should  have  the  opportunity  to  offer  immediate 
medical  service  in  order  to  prevent  the  catastrophe  which  followed. 

In  my  opinion  an  award  in  this  case  must  be  denied,  because  timely  notice 
of  the  accident  was  not  given  and  the  employer  and  insurance  carrier  were 
prejudiced  by  the  failure  to  give  such  notice. 

About  two  weeks  before  the  decision  in  the  Castor  case  the 
Commission  had  granted  death  benefits  to  a  widow  in  a  case  of 
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failure  of  the  employer  to  receive  notice  of  the  accident  within  ten 
days  after  disability  of  the  injured  employee.  The  majority  of 
the  Commission,  concurring  in  an  opinion  of  Commissioner  Lyon, 
had  held  that  the  employer  had  not  been  prejudiced  by  such 
failure.     Commissioner  Sayer,  dissenting,  had  said : 

IjVtz  y.  Huffman  A;  Co.,  21  S.  D.  R.  380,  6  Bui.  24,  Oct.  29,  1919,  in  pari. 

After  the  workman  has  died,  without  having  given  notice  of  accident,  or 
without  knowledge  on  the  part  of  the  employer  within  the  statutory  period 
for  notice,  it  is  difficult  to  see  how  the  widow  can  claim  death  benefits.  The 
provisions  of  section  18  for  notice  of  death  do  not  render  immaterial  the 
other  provisions  of  that  section  for  notice  of  accident,  in  a  case  where  death 
ensues  after  the  time  for  giving  notice  of  accident  has  expired.  Notice  of 
accident,  to  apprise  the  employer  of  a  possible  claim  and  opportunity  for 
inveetigation,  is  an  important  and  necessary  part  of  the  procedure  for  proving 
an  accide&t  out  of  which  compensation  may  arise.  If  that  essential  part  of 
the  proofls  is  lacking,  that  defect  runs  as  much  to  a  death  claim  that  subse- 
quently arises  as  it  does  to  the  disability  claim  during  the  workman's  life. 
An  employer  or  his  insurance  carrier  cannot  be  held  to  pay  death  benefits 
for  an  unproved  or  defectively  proved  accident. 

2.  EFFECT  OF  PREVIOUS  JUDGMENT  AND  COMPROMISE  IN  AN  ACTION 
BT  THE  DECEASED  EMPLOYEE  AGAINST  A  THIRD  PARTY 

An  automobile  owned  by  a  third  party  ran  down  and  injured 
an  employee  while  he  was  at  work  for  his  employer.  He  brought 
an  action  against  the  third  party  for  n^ligence,  in  accordance 
with  Workmen's  Compensation  Law,  §  29,  and  obtained  judgment 
for  $30,000  which  he  compromised  for  $7,500.  Thereafter  judg- 
ment was  satisfied  of  record.  Then  he  died  of  his  injuries  and  his 
widow  claimed  d^ath  benefits  of  the  employer  for  herself  and  her 
children.  The  Commission  awarded  the  death  benefits  notwith- 
standing the  self-insuring  employer's  protest  that  the  deceased 
husband's  judgment  and  compromise  was  a  bar  to  the  award. 
Commissioner  Lyon  said  the  widow  and  children  had  a  right  to  an 
election  under  §  29  and  that  such  right  was  original,  not  derivative. 
They,  in  turn,  could  either  sue  the  third  party  or  claim  com- 
pensation. The  third  party  was  liable  to  a  second  suit.  Com- 
missioner Sayer  dissented  from  the  award.  Award  of  death  bene- 
fits to  the  widow  and  children  would  seem  to  have  operated  as  an 
assignment  of  their  cause  of  action  to  the  husband's  self-insuring 
employer  in  accordance  with  the  provisions  of  §  29 :  Solomone  v. 
Degnon  Contracting  Co.,  20  S.  D.  R  456,  5  Bui.  28,  July  12, 
1919. 
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3.   EFFECT   OF  RECEASED  EMPLOYEE'S   DESERTION  AND  NON-SUP- 

PORT  OF  WIFE  AND  CHILDREN 

A  coal  yard  owner  sent  an  employee  upon  an  errand  which  led 
him  onto  some  railroad  tracks.  A  freight  train  ran  him  down, 
killing  him  instantly.  The  Commission  awarded  death  benefits  to 
his  wife  and  four  children,  though  the  hearing  had  shown  that  he 
had  been  a  drunken  outcast  who  had  worked  but  a  day  now  and 
then  and  at  that  to  get  money  for  his  own  purposes  and  had  not 
lived  with  or  contributed  to  the  support  of  his  family  for  three 
years  previously  to  his  accident :     Post  v.  Wood  Coal  Co,,  Case 

No.  11943,  Aug.  11,  1919;  App.  Div. ,  May  5,  1920. 

The  Appellate  Division  remitted  the  Post  case  to  the  Commis- 
sion because  of  improper  wage  basis. 

B.  COMKOH  LAW  ICASKIAaE 

The  Court  of  Appeals  upheld  the  validity  of  common  law  mar- 
riages as  a  basis  for  death  benefits  in  Ziegler  v.  Cassidy's  Sons, 
text  of  the  opinion  in  which  is  in  Bulletin  95,  pages  88—93.  The 
same  court  has  approved  an  award  to  a  common  law  wife  without 
opinion  in  Dodd  v.  Jt.61  Eighth  Avetvwe  Co.,  16  S.  D.  K.  427,  Apr. 
8  and;N'ov.  12, 1918;  188  App.  Div.  941,  May  7, 1919 ;  227  N.  T. 
Rep.  597,  Oct.  21,  1919.  The  approval  carries  with  it  approval 
of  an  award  to  a  step-daughter  of  the  common  law  marriage. 

C.  PEOOF  OF  PABESTEOOB 

A  longshoreman  lost  his  life  in  the  hold  of  a  ship  at  a  New 
Jersey  pier.  His  wife  had  died  ten  years  befoife.  His  brothers, 
as  guardians,  claimed  death  benefits  for  two  childrai  living  in 
Virginia.  Upon  appeal,  the  employer  declared  there  was  no  evi- 
dence that  the  children  represented  by  the  guardians  were  children 
of  the  deceased  employee.  The  Appellate  Division  remitted  the 
case  to  the  Commission  for  further  evidence :  Coleman  v.  Carter 
&  Weekes  Stevedoring  Co.,  Death  Case  No.  48849,  Apr,  23, 
1919;  189  App.  Div.  884,  Sept.  18,  1919. 

D.  BEPEWDENCT 

1.  OF  HUSBAND  UPON  WIFE 

A  hotel  elevator  crushed  a  chambermaid  fatally.  The  Con*' 
mission  found  her  husband  dependent  upon  her  and  awarded  death 
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benefits  to  him.  The  Appellate  Division  affirmed  the  award 
unanimously  and  without  opinion:  Barnard  v.  Otesaga  Hotel, 
Death  Case,  No,  A-10494,  Mar.  10,  1919;  189  App.  Div.  883, 
Sept.  18,  1919. 

2.  OF  MEMBERS  OF   PARENTS'  HOUSEHOLD,  DECEASED  EMPLOYEE 

HAVING  LIVED  THEREIN 

a.  Cases  of  Denial  of  Benefits 

A  live  wire  fatally  burned  an  electrical  helper.  He  was  a  boy 
of  sixteen  living  in  his  father's  family  and  contributing  fifteen 
dollars  per  wedi  to  the  family  budget.  His  father  earned  thirty 
dollars  a  week.  The  Commission  awarded  death  benefits  to  five 
members  of  the  family,  the  mother,  three  brothers  and  a  sister. 
Upon  appeal,  the  employer  company  complained  that  it  had  not 
had  notice  of  the  Commission's  hearings.  The  Appellate  Division 
reversed  the  awards  and  remitted  the  case  to  the  Commission: 
Becker  v.  Acheson  Graphite  Co.,  Death  Case,  No.  12273-B,  Mar. 
2%,  1919;  190  App.  Div.  889,  Xov.  21,  1919. 

1^  Cases  of  Grant  of  BensAts 

The  Court  of  Appeals  has  affirmed  award  of  death  benefits  to  the 
deoeased  employee's  mother  in  Solotwr  v.  Neuglass  &  Co.,  noticed 
in  Bulletin  95,  page  116  (228  N.  Y.  Rep.  — ,  Jan.  20,  1920). 

A  young  deckhand  lost  his  life  by  drowning.  He  was  living 
in  his  father's  family  and  contributing  to  its  expenses  at  the  time 
of  tiie  accident.  His  father  was  earning  ninety  dollars  a  month. 
The  Commission  awarded  death  benefits  to  his  mother,  sisters  and 
brother.  Upon  appeal,  the  employer  claimed  that  the  beneficiaries 
had  not  been  dependent  upon  him.  The  Appellate  Division 
reversed  the  awards  and  remitted  the  case  to  the  Commission,  not 
apparently  upon  lack  of  dependency  but  upon  extra-territorial 
grounds:  BenJeert  v.  Cornell  SteambocU  Co.,  Death  Case  No. 
43676,  Feb.  10,  1919;  190  App.  Div.  885,  Nov.  1*2,  1919. 

A  boy  employee  of  a  general  department  store  lost  his  life  by 
a  fall  down  an  elevator  shaft.  The  Commission  awarded  death 
benefits  to  his  mother,  brother  and  sister,  though  his  father  was 
living.  The  Appellate  Division  affirmed  the  awards  unanimously 
and  without  opinion :  Slutsley  v.  I/udwig-Baumann  &  Co.,  Death 
Case,  No.  300522,  Apr.  25,  1919 ;  190  App.  Div.  886,  Nov.  12, 
1919. 
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An  iron  worker  lost  his  life  by  a  fall  from  a  building.  He  was 
living  in  a  furnished  apartment  with  his  mother  and  step-father. 
According  to  the  insurance  carrier,  the  step-father  earned  seven 
dollars  a  day,  the  apartment  cost  them  thirty-five  dollars  a  month 
and  the  mother  boarded  her  son  and  did  his  washing  and  ironing  in 
return  for  about  seven  dollars  a  week  that  he  gave  her.  Accord- 
ing to  the  Attorney-General,  the  mother's  records  showed  that  the 
son  had  given  her  four  hundred  and  sixty-eight  dollars  during  the 
years  preceding  the  accident  and  had  given  his  step-father  two 
hundred  and  seven  dollars.  The  Appellate  Division  affirmed  an 
award  to  the  mother  unanimously  and  without  opinion :  Jackson 
V.  McCUntic'MarsUll  Co.,  Case  No.  276255,  Mar.  17,  1919;  190 
App.  Div.  924,  Dec.  29,  19^19. 

A  deckhand  lost  his  life  by  drowning.  The  Commission  declared 
his  mother  not  dependent  but  awarded  death  benefit  to  his  minor 
sister  and  three  minor  brothers.  Upon  appeal,  the  employer 
stated  that  the  father  of  the  family  was  getting  one  hundred  and 
seventy  dollars  wages  per  month  and  seventy  cents  per  day  for  his 
meals  and  had  a  savings  bank  account  of  two  thousand  dollars; 
also,  that  the  mother  had  invested  such  money  as  she  had  received 
from  the  deceased  beyond  his  keep  and  clothes  in  Liberty  Bonds. 
The  Attorney-General  said  that  the  son's  contribution  had  gone 
into  the  family  pot,  that  the  family  ought  not  to  be  penalized  for 
the  Liberty  Bond  investment  and  that  the  mother  had  been  unable 
to  buy  as  good  clothes  for  her  children  since  the  loss  of  her  son  as 
before:  McAllister  v.  Newtotvn  Creek  Towing  Co,,  Death  Case, 
No.  300399,  Apr.  4,  1919;  —  App.  Div.  — ,  reversed  for  mari- 
time reasons,  July  8,  1920. 

A  truck  overhauler  was  accidentally  crushed  to  death  while  at 
work  in  a  repair  shop.  The  Commission  awarded  death  benefits 
to  his  mother  and  brother  who  lived  with  him  in  his  father's  family 
and  to  his  grandfather  and  grandmother  who  lived  in  their  own 
home.  The  deceased  employee  had  paid  ten  dollars  a  week  to  his 
mother  in  cash  and  had  usually  given  her  two  or  three  dollars  a 
week  in  groceries.  He  had  received  his  board  and  lodging  in  return. 
He  had  bought  shoes  and  other  things  for  his  brother.  The 
employer  said  the  average  expenditure  of  the  family  was  seven 
dollars  a  week  per  member  and  that  therefore,  mother  and  brother 
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could  not  both  have  been  dependent  upon  the  deceased's  contribu- 
tions. Upon  appeal,  the  Appellate  Division  affirmed  the  award 
to  the  mother,  since  the  appellant  had  not  questioned  her  depend- 
ency, but  reversed  the  award  to  the  brother.  Its  opinion  reveals 
the  effect  of  the  earnings  of  minor  children  upon  dependency. 
Pertinent  part  of  the  opinion  is  as  follows: 

MuLBANXT  V.  Bbookltn  Rafid  TsAiTsiT  Go.,  190  App.  Div.  774,  March  3, 

1920,  in  part. 

WooDWABO,  J.:     Claimant's  intestate  was  injured  on  May  17,  1919,  produc- 
ing death  on  that  day,  while  at  work  for  the  Brooklyn  Rapid  Transit  Com- 
pany, a  self-insurer.    There  is  no  question  as  to  the  liability  of  the  employer 
for  death  benefits,  the  only  matter  being  whether  the  persons  to  whom  awards 
have  been  made  were  dependent  upon  the  decedent  at  the  time  of  the  accident, 
for  this  is  the  date  fixed  by  the  statute.     (Workmen's  Compensation  Law, 
I  16,  as  amended  by  Lavrs  of  19 IS,  chapter  622;  Birmingham  v.  We9tinghou9e 
Electric  d  Mfg.  Co.,  180  App.  Diy.  48,  49,  50.)     The  decedent  was  twenty-two 
years  of  age,  unmarried  and  living  at  home  with  his  parents,  and,  at  the  time 
of  the  accident  resulting  in  his  death,  was  earning  an  average  of  f21.30  per 
week.     The    family    consisted    of  decedent's  father,  who  earned  $23.85  per 
week;  his  sister,  Anna,  who  earned  $50  per  month  and  was  unmarried  at 
eighteen  years  of  age;  his  brother,  Bart,  seventeen  years  jof  age,  who  earned 
thirty  to  thirty-two  dollars  per  week ;  a  brother,  Francis,  eleven  years  of 
age,  who  earned  nothing,  and  the  mother.     Of  course,  the  earnings^  of  Bart, 
aggregating   thirty   to   thirty -two    dollars    per   week,    belonged    in    law   to 
decedent's  father,  and  this  waa  equally  true  of  the  twelve  dollars  per  week, 
approximately,  earned  by  the  sister,  Anna.     {Frey  v.  McLoughlin  BroM,  Inc., 
187  App.  Div.  824,  825.)     It  thus  appears  that  at  the  time  of  the  accident 
resulting  in  decedent's  passing,  there  was  an  income  in  that  family  of  five 
pernons,  exclusive  of  the  decedent,  of  at  least  sixty-six  dollars  per  week  and 
this  waa  all  within  the  legal  control  of  the  father,  who  owed  the  primary 
duty  of  Rupporting  his  own  family.     The  evidence  is  to  the  effect  that  the 
dect^ent  paid  ten  dollars  per  week  for  his  board,  and  this,  of  course,  has 
nothing  to  do  with  the  problem,  for  he  is  no  longer  boarded.    In  addition  to 
this  it  is  claimed  that  he  gave  to  his  mother  two  or  three  dollars'  worth  of 
groceries,  etc.,  in  each  week,  but  there  is  nothing  in  the  record  to  show  that 
the  mother  was  in  any  degree  dependent  upon  these  alleged  gifts,  and  it  has 
been  said  that  "  the  mere  fact  that  a  father  receives  money  from  a  son  and 
expends  it  is  not  alone  sufficient  to  establish  dependency."     {Birmingham  v. 
Wesiinghouse  Electric  d  Mfg.  Co.,  180  App.  Div.  48,   51,  and  authorities 
there  cited.)      However,  the  appellant  does  not  question   the   right  of  the 
mother  to  the  award  made  in  her  behalf,  but  does  challenge  the  right  of  the 
^tate    Industrial    Commission   to   make  awards  not  alone  to   the  brother, 
Francis,  but  to  the  grandfather  and  grandmother  of  the  decedent. 

Section  16,  subdivision  4,  of  the  Workmen's  Compensation  Law  provides 
that  where  there  is  no  surviving  wife  or  dependent  husband,  and  no  children 
under  the  age  of  eighteen  years,  to  take  the  full  sixty-six  and  two-thirds 
per  centum  of  the  average  wages,  an  award  may  be  made  "  for  the  support 
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of  grandchildren  or  brothers  and  sisterB  under  the  age  of  eighteen  years,  if 
dependent  upon  the  deceased  at  the  time  of  the  accident/*  and  "  for  the 
support  of  each  parent,  or  grandparent^  of  the  deceased  if  dependent  upon 
him  at  the  time  of  the  accident."  The  Commission  has  made  an  award  to  the 
infant  brother  of  the  decedent,  though  there  is  not  a  line  of  evidence  in  the 
case  that  be  wae  in  any  degree  dependent  upon  the  decedent  for  his  support. 
On  the  contrary,  it  affirmatively  appears  that  the  father  had  command  of 
approximately  sixty-six  dollars  per  week  lor  the  support  of  his  family  of 
^ve  members,  exclusive  of  the  decedent.  It  seems  entirely  clear  to  us  that 
the  evidence  excludes  the  idea  of  dependency  upon  the  part  of  the  infant 
brother,  and  that  the  award  in  this  respect  must  be  reversed.  The  statute 
clearly  intended  that  the  award  to  each  person  should  be  for  the  support  of 
such  person,  and  not  for  the  general  maintenance  of  the  family,  where  the 
father  wk^  abundantly  able  to  provide  for  all  its  members.  {Matter  of  Walz  v. 
Eolbrookf  Cahot  &  Rollins  Corp,,  170  App.  Div.  6,  9;  Birmingham  v,  Westing- 
houae  Electric  d  Mfg.  Co.,  supra,) 

A  chauffeur  incurred  fatal  injuries  while  cranking  an  auto 
truck.  The  Commission  awarded  death  benefits  to  his  father.  The 
only  other  members  of  the  family  group  were  a  step-mother  and  an 
adult  brother.  The  deceased  employee  had  given  his  step-mother 
twenty-dollars  a  week  toward  the  family  up-keep  and  had  sent 
home  twenty-five  dollars  a  month  while  he  had  been  in  the  military 
service.  The  employer  said  that  the  father  was  in  good  health 
at  the  time  of  the  accident  and  was  earning  seventy  dollars  per 
month.  The  Appellate  Division  aflirmed  the  award  unanimously 
and  without  opinion:  Brown  v.  Uvalde  Asphalt  Paving  Co., 
Death  Case  No.  202716,  July  31,  1919;  191  App.  Div.  930, 
Mar.  3,  1920. 

A  clothing  cutter's  family  consisted  of  himself,  his  wife  and 
four  minor  children,  a  boy  and  three  girls.  He  earned  as  hi^ 
as  twenty-five  dollars  a  week  but  his  trade  was  seasonal.  During 
the  school  vacation  period  the  boy,  who  was  fourteen,  worked  in  a 
pickle  factory  and  brought  home  all  his  earnings.  He  lost  his  life 
by  an  accident  in  the  course  of  the  work.  The  employer  objected 
to  compensation  upon  the  ground  that  the  deceased  employee  had 
been  a  school  boy  during  the  major  portion  of  the  year.  The 
Commission  awarded  death  benefits  to  the  mother  and  the  youngest 
two  of  the  sisters:  GersonowUz  v.  American  Pickle  Co.,  21 
S.  D.  E.  304,  5  Bui.  26,  Oct.  22,  1919. 
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3.    OF  MEMBERS  OF  PARENTS'  HOUSEHOLD,  DECEASED  EMPLOYEE 

NOT  HAVnrO  LIVED  THEREIN 

A  conductor  at  a  New  York  steel  jdant  was  crushed  to  death 
between  cars.  The  Commission  awarded  death  benefits  to  his 
mother  and  his  six  minor  brothers  and  sisters  who  lived  on  a 
Pennsylvania  farm.  The  deceased  employee  was  twenty  years 
old.  His  father  had  died  several  months  before  the  accident  He 
was  sending  about  $35-  per  month  to  his  mother.  Public  authori- 
ties were  helping  her  out  by  a  widow's  pension  of  $15  per  month. 
She  had  a  small  income  from  the  farm.  Upon  appeal,  the  employer 
protested  that  the  family  was  to  get  $66.69  per  month  in  benefits^ 
while  the  contribution  of  the  deceased  son  had  been  but  $35  per 
month,  and  asked  that  the  benefits  be  limited  to  the  mother's 
award.  The  Attorney-General  called  attention  to  the  inadequacy 
of  the  mother's  total  income  as  against  the  cost  of  living  and  cited 
Walz  V.  Holbrooke  Cabot  &  Rollins  Corp.  in  support  of  the  chil- 
dren's awards.  The  Appellate  Division  unanimously  affirmed 
the  awards,  with  opinion  as  follows: 

Hess  v.  Donnbr  Steel  Co.,  191  App.  Div.  667,  May  5,  1920. 

KiLEY,  J.:  On  the  6th  day  of  November,  1918,  at  IG  A.  M.  of  that  Jay, 
Martin  C.  Hess  received  injuries  from  which  he  died  within  a  short  time. 
At  the  time  he  was  working  for  the  Donner  Steel  Company,  Incorporated, 
at  their  plant  located  at  North  Tonawanda,  New  York.  This  corporation 
manufactured  steel  products;  the  decedent  had  worked  for  it  one  and  one-half 
years;  was  about  twenty  years  of  age  and  unmarried.  His  occupation  was 
such  as  come  imder  the  definition  of  "  haiardous  "  in  the  Workmen's  Compen- 
sation Law.  Jacob  Hess,  the  father  of  Martin,  die<l  August  2,  1918.  The 
claimants  are  mother  and  brothers  and  sisters  of  the  deceased.  At  the  time, 
and  for  some  years  previous,  the  family,  except  Martin,  had  lived  on  a 
cheap,  hilly  farm  orer  the  line  in  the  State  of  Pennsylvania.  The  evidence 
abundantly  sustains  the  contention  of  the  claimants,  that  Martin  contributed 
to  their  support,  and  that  they  were  dependent  upon  him  at  the  time  of  the 
accident.  The  State  Industrial  Commission  so  found,  and  awarded  to  the 
mother,  Florence  M.  Hess,  $5.77  weekly,  and  to  Mary  C,  John-  L.,  Wallace, 
Florence,  Grace  and  Daisy,  dependent  brothers  and  sisters*,  i-acli  $1,061/1 
weekly  —  a  total  of  $15.39.  The  average  weekly  wage  of  Martin  wus  $24.92. 
Appellants  contend  that  because  this  amoun^te  to  more  than  the  sums  con- 
tributed to  these  dependents  by  the  son  —  he  contributed  $35  or  $40  a  month 
—  the  award  ought  not  be  affirmed.  Under  Section  16  of  the  Workmen's  Com- 
pensation Law,  dependency  shall  be  determined  as  of  the  time  of  the  accident. 
[BirmingJiam  v.  We8iinghfm»e  Electric  Mfg.  Co.j  180  App.  Div.  43.)  The 
coTOini**^ioTi  has  so  found  and  the  finding  is  suflUtlned  by  the  evidence.  Sec- 
tion 16,  subdivision  4,  also  provides  for  this  form  of  the  award  and  for  the 
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amounts  awarded.     {Walz  v.  Holbrook,  Cabot  d  RoIUks  Corp.,  170  App.  Div. 
6) .     The  record  on  appeal  in  Chaboi  t.  Terry  Bros,  d  Co.  { 184  App.  Div.  917) 
fihowii  that  the  amount  contributed  before  the  accident  and  death  was  $7.50 
a  week  and  the  award  was  $9.61  a  week. 

The  award  should  be  affirmed.    Award  unanimously  atMraied. 

4.    OF  6SAHDPASENTS  LIVING  APART 

A  rope  caught  and  fatally  injured  an  employee  in  a  repair  shop. 
In  addition  to  awards  to  his  mother  and  brother  with  whom  he 
had  lived,  the  Commission  gave  death  benefits  to  his  grandfather 
and  grandmother  who  owned  and  lived  in  their  own  separate 
home.  They  were  old  and  unable  to  work.  They  had  an  income 
of  eighteen  dollars  a  month  from  rental  of  part  of  their  house 
but  carried  a  mortgage  of  fifteen  hundred  dollars.  The  grand- 
mother testified  that  the  deceased  grandson  had  given  them  an 
average  of  three  dollars  a  week  in  cash,  groceries  and  all.  Upon 
appeal,  the  Appellate  Division,  though  expressing  serious  doubts 
as  to  the  dependency  of  the  grandmother,  affirmed  the  award 
to  her  but  reversed  the  award  to  the  grandfather.  Pertinent  part 
of  its  opinion  is  as  follows: 

MuLBANEJT  V.  Brookltn  Rapid  TRANSIT  Co.,  190  App.  Div.  774,  March   3, 

1920,  in  part. 

The  grandparents  of  the  decedent  appear  to  have  lived  by  themselves  in  a 
two-family  house,  a  portion  of  which  they  rented.  The  house  was  valued  at 
$3,600,  and  was  mortgaged  for  $1,500.  They  are  very  old  and  earn  no  income. 
There  is  some  vague  testimony  to  the  effect  that  the  decedent  made  presents 
to  these  old  people  of  tobacco,  etc.,  which  is  estimated  at  from  $3  to  $3.50  per 
week,  but  tobacco  is  hardly  a  necessity,  and  there  is  no  evidence  in  the  case, 
so  far  as  our  attention  is  called  to  the  record  that  the  grandfather  is  not 
abundantly  able  to  care  for  his  aged  wife.  The  grandmother  testified  that 
she  owned  the  house,  and  that  she  had  to  pay  interest,  taxes,  etc.,  and  that 
she  had  no  money  other  than  such  as  she  had  received  from  her  son  and  the 
decedent »  but  she  does  not  tell  us  anything  about  her  husband's  financial 
situation;  so  far  as  the  record  shows  he  may  be  possessed  of  ample  means. 
The  grandmo;ther  testified  that  prior  to  the  death  of  the  deceased  "  I  was 
trying  to  put  a  little  away  to  help  to  pay  the  mortgage  and  to  pay  the 
interest  and  to  pay  the  taxes,  to  pay  the  fire  insurance,  renewal  mortgage, 
and  I  strived-to  put  away  ten  dollars  a  month  out  of  what  I  got  on  the 
hou6e,''  and  that  «he  oould  not  do  that ;  that  she  "  done  it  very  well  for  a 
while  with  poor  Joe,  because  he  helped  me  out  good,  but  now  I  couldn't." 
This  and  like  testimony  appears  in  the  record  of  conditions  subsequent  to  the 
accident,  but  it  is  not  the  purpose  of  the  Workmen's  Compensation  Law  to 
provide  money  for  the  payment  of  the  debts  of  alleged  dependents  i(Frey  y. 
McLoughlin  Bros.,  Inc,  187  App.  Div.  824,  826),  but  for  the  support  of  the 
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particular  dependent.  (Birmingham  y.  WeMiinghouse  Electric  d  Mfg.  Co., 
180  App.  Div.  48  52.)  And  the  test  ib  not  what  conditions  arise  after  the 
accident,  but  what  was  the  condition  at  the  time  of  the  accident.  Here  it 
appears  that  the  grandmother  was  saving  money  to  pay  on  the  mortgage, 
and  to  discharge  other  obligations,  and  that  she  was  enabled  to  do  this 
because  "poor  Joe"  helped  her  out  good,  but  there  is  no  evidence  that  her 
own  husband  was  not  in  a  position  to  meet  his  lawful  obligations. 

It  is,  perhaps,  too  much  to  say  that  there  is  no  evidence  —  as  evidence  is 
understood  in  this  class  of  cases  —  of  dependency  on  the  part  of  the  grand- 
mother ;  she  says,  in  answer  to  a  leading  question,  that  she  was  "  dependent 
wholly  or  partially  on  Joseph,"  and,  inferentially,  that  she  needed  the  money 
but  there  is  no  evidence  of  such  dependency  on  the  part  of  the  grandfather. 
There  is  not  a  particle  of  evidence  that  the  grandfather  depended  upon  the 
alleged  contributions  of  the  decedent,  or  that  he  had  any  need  of  such  con- 
tributions, and  it  seems  to  us  that  the  award,  in  so  far  as  the  grandfather  is 
concerned,  is  wholly  without  evidence  to  established  his  dependency. 

The  award,  in  so  far  as  it  makes  an  allowance  to  the  infant  brother  and 
the  grandfather,  is  without  evidence  to  support  it,  and  should  be  reversed. 
All  concur. '  Award  to  the  infant  brother  and  to  the  grandfather  reversed ; 
in   other  respects  award  affirmed. 

5.   OF  ALIEN    RELATIVES  LIVING  IN   FOREIGN   COUNTRIES 

«•  Proofs  of  Dependency 

An  award  to  a  father  living  in  Italy  having  been  reversed  for 
want  of  evidence  of  dependency  and  the  claim  having  been  remit- 
ted to  the  Commission,  additional  evidence  consisting  of  receipts 
from  Italy  and  testimony  of  witnesses  in  America  was  adjudged 
bv  the  Commission  sufficient  basis  for  renewal  of  the  award: 
Minardi  v.  Acheson  Graphite  Co.,  Death  Case,  No.  B-208,  May 
27,  1918;  187  App.  Div.  912,  Jan.  8,  1919;  20  S.  D.  E.  461, 
5  Bui.  28,  Aug.  2,  1919.  The  renewed  award  was  affirmed  by  the 
Appellate  Division,  unanimously  and  without  opinion,  May  17, 
1920. 

Evidence  of  dependency  figured  in  the  Irish  onse  of  Lyons 
V.  Pari',  Death  Case,  No.  63909,  Mar.  10,  1919;  191  App.  Div. 
030,  Mar.  3,  1920;  and  the  Greek  case  of  Skillaris  v.  U.  S.  R.  R. 
Adjjiinistration,  Death  Case,  No.  70930,  June  25,  1919 ;  191  App. 
Div.  928,  Mar.  3,  1920.  The  Appellate  Division  affirmed  the 
award  to  the  deceased  employee's  father  in  the  Lyons  case  but 
reversed  the  awards  to  both  father  and  mother  in  the  Skillaris 
case  and  remitted  the  proceeding  to  the  Commission  with  state- 
ment that  the  opinion  and  decision  in  Pifumer  v.  Rheinstein 
iSt  Haas  was  controlling  as  to  evidence  of  dependency.  Decision  in 
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the  Lyons  case  was  without  opinion,  all  concurring.     Decision 
in  the  Skillaris  case  was  with  brief  opinion  as  follows: 

Skillakis  v.  U.  S.  R.   R.  Admtnistbation,   191  App.  Div.  928,  March    3, 

1920. 

Appeal  from  awards  of  the  State  Industrial  Commission,  made  on  or 
about  July  22,  1918,  and  June  25,  lOlJT,  and  entered  in  the  office  of  said 
Commission. 

KiLET,  J.:  The  claimants  in  this  case  are  father  and  mother  of  the 
deceased  workman.  The  compensation  awarded  them  was  one-half  of  the 
average  weekly  wage.  They  are  nonresidents,  viz.,  residents  of  Greece.  This 
award  was  made  under  sections  16  and  17  of  the  Workmen's  Compensation 
Law.  It  sterns,  that  if  claimants  are  entitled  to  any  award  it  should  be  for 
twenty-five  per  cent  of  the  weekly  wage.  {Matter  of  Skarpeletzos,  224  N.  Y. 
606).  As  to  evidence  of  dependency,  Pifumer  v.  Rhemstein  d  Haas,  Inc. 
(187  App.  Div.  S21)  is  controlling  in  this  case.  The  award  should  be 
reversed  and  the  matter  returned  for  such  further  consideration  as  may  be 
proper  in  the  premises.  All  concur.  Award  reversed  and  the  matter  remitted 
to  the  Commission  for  further  consideration. 

The  opinion  in  Pifumer  v.  Rheinstem  £  Haas  is  in  Bulletin 
95,  page  128. 

October  29,  1919,  the  Commission  heard  two  cases  of  death 
benefit  claims  on  behalf  of  parents  living  in  Xorway.  It 
adjudged  the  proofs  of  dependency  sufficient  in  one  of  them 
but  insufficient  in  the  other.  Commissioner  Lyon  wrote  the 
opinions:  Hansen  v.  Flinn-O'Eourke  Co,,  21  S.  D.  R.  354,  5 
Bui.  22;  Tannesen  v.  Postal  Telegraph  &  Cahle  Co.,  21  S.  D.  R. 
366,  5  Bui.  27.  Upon  ap})eal,  the  court  affinned  the  award  to  the 
mother  in  the  Hansen  case,  July  8,  1920,  with  opinion,  but 
reversed  award  to  a  brother. 

ITovember  11,  1919,  the  Commission  awarded  death  benefits 
to  a  father  living  in  Spain.  Commissioner  Saver  wrote  the 
opinion:  Sagardi  v.  Foii  Moiifgoniery  Iron  Works,  21  S.  D.  K. 
433,  Xov.  11,  1919. 

b.  The  word  "  or "  in  Workmen's  Compensation  Law,  §  17 

In  Casella  v.  McCormick  the  Appellate  Division  divided  upon 
the  question  whether  the  word  "  or ''  in  the  expression  "  father 
or  mother  or  grandfather  or  grandmother,"  in  Workmen's  Com- 
pensation Law,  §  17,  as  amended  by  L.  1916,  ch.  622,  limited 
death  benefits  of  non-resident  aliens  to  but  one  of  these  four 
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possible  dependents  or  permitted  an  award  to  each  and  all  of 
them.  The  majority  held  that  the  legislature  intended  an  award 
to  each  and  all.  The  prevailing  and  dissenting  opinions  in  the 
Casella  case  are  in  Btdletin  95,  pages  136-138.  In  Sharpelet- 
zas  V.  Counes  &  Raptis  Corp.,  the  earlier  history  of  which  is 
in  Bulletin  95,  pages  138,  139,  the  Court  of  Appeals  has  handed 
down  a  decision  which  holds  to  the  contrary  of  the  Casella  deci- 
sion.    The  decision  is  based  upon  opinion  as  follows: 

Skabfeuizos  t.  CoiniisB  A  Rapiss  Gosp.,  228  N.  Y.  46,  Jan.  27,  1920. 

PoimD,  J.:  This  is  a  workmen's  compensation  case.  Deceased  was  an 
alien  who  was  killed  in  the  course  of  his  employment.  He  left  no  wife  or 
child.  Hid  father  and  mother  were  nonresident  aliens  and  the  industrial 
commission  made  an  award  to  each  parent  of  twenty-flye  per  centum  of  his 
wage,  "v^ich  has  been  upheld  by  the  Appellate  Division.  The  question  is  as 
to  the  proper  award  of  the  death  benefit  under  the  provisions  of  section  17> 
Workmen's  Compensation  Law  (Cons.  Laws,  ch.  67;  L.  1914,  dL  41,  as 
amended  by  L.  1916,  ch.  622),  which  reads  as  follows: 

"  {  17.  Aliens. —  Compensation  under  this  chapter  to  aliena  not  rtsidoita 
(or  about  to  become  nonresidents)  of  the  United  States  or  Canada*  shall  be 
the  same  in  amount  as  provided  for  residents,  except  that  dependents  in  any 
foreign  country  shall  be  limited  to  surviving  wife  and  child  or  children,  or, 
if  there  be  no  surviving  wife  or  child  or  children,  to  surviving  father  or 
mother,  or  grandfather,  or  grandmother,  whom  the  employee  has  supported, 
either  whoUy  or  in  part,  for  the  period  of  one  year  prior  to  the  date  of  the 
accident,  and  except  that  the  commission  may,  at  its  option,  or  upon  the 
application  of  the  insurance  carrier,  shall,  commute  all  future  installments 
of  compensation  to  be  paid  to  such  aliens,  by  paying  or  causing  to  be  paid 
to  them  one-half  of  the  commuted  amount  of  such  future  instalhnents  of 
compensation  as  determined  by  the  commission.'' 

Appellants  contend  that  the  statute  provides  for  an  award  to  one  parent 
only  and  not  to  both.  The  classes  of  resident  dependents  for  whose  benefit 
an  award  may  be  made  extend  (i  16)  not  only  to  wife  or  husband,  children, 
parents  or  grandparents,  but  also  to  brothers  and  sisters  under  the  age  of 
eighteen.  In  case  of  parents,  death  benefits  shall  be  paid  "  for  the  suppor'E 
of  each  parent,  or  grandparent,  of  the  deceased  if  dependent  upon  him  at  the 
time  of  the  accident,  twenty-five  per  centum  of  such  wages  during  such 
dependency."  The  aggregate  amount  payable  shall  not  exceed  sixty-six  and 
two- thirds  per  centum  of  such  wages.  Each  parent  or  each  grandparent  is 
thos  specifically  provided  for,  and  the  total  award  may  equal  sixty-two  and 
two-thirds  per  cent  of  the  decedent's  wages.  But  in  the  case  of  dependents 
who  are  nonresident  aliens,  the  statute  is  less  liberal.  It  contains  no  pro- 
visions for  an  award  to  each  dependent  parent  or  grandparent  but  provides 
only  for  father  or  mother,  or  grandfather  or  grandmother.  Read  as  it  has 
been  below,  with  a  view  to  harmonizing  the  two  sections,  as  if  it  said  "  to  each 
surviving  parent  or  grandparent,"  it  would  call  for  an  award  to  both  depend- 
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ent  parents  or  to  four  depexulent  grandparents,  and  would  thus  give  as  wide  a 
range  of  benefit  to  the  alien  family  as  to  the  citizen  family.  Nonresident  alien 
relatives  may  thus  be  discriminated  against  (Jfoiortmo  v.  B.  d  O.  R.  R,  Co^ 
213  U.  S.  268;  QregiUU  v.  Wadark  Wire  Work9,  86  N.  J.  Law,  610,  614), and 
they  are  expressly  excluded  or  paid  in  half  the  amounts  provided  for  residoits 
under  some  of  the  acts.  Although  the  language  of  the  statute  is  not  wholly  free 
from  ambiguity,  the  purpose  to  discriminate  rather  than  to  confer  equal  rights 
upon  them  and  to  limit  the  award  to  twenty-five  per  cent  of  the  deoedentfa 
wages,  is  evident.  This  is  further  indicated  by  the  fact  that  section  251  iprovidefl 
for  the  payment  of  the  full  commuted  amount  of  compensation  to  resident 
dependents,  where  section  17  provides  for  the  payment  of  only  one-half  the 
amount  to  aliens.  The  practical  result  of  an  effort  to  reconcile  the  inoonsist- 
ent  phraseology  of  the  two  sections  is  a  revision  rather  than  an.  interpretati<Mi 
of  the  latter  section.  "  Whether  the  reason  for  doing  so  was  good  or  not,  it 
was  for  the  legislature  to  decide,  and  it  adopted  this  policy  in  such  plain 
language  that  we  are  not  justified  in  construing"  the  words  ''father  or 
mother"  as  if  they  read  "each  parent."  {Matter  of  Meng,  188  App.  Div. 
69,  80;  approved,  227  N.  T.  264,  272.)  The  award  may  be  made  to  one  de- 
pendent parent,  but  not  to  both. 

The  order  and  award  should  be  modified  by  striking  out  the  award  in  favor 
of  Panagious  Skarpeletzos,  the  mother  of  deceased,  and  as  thus  modified 
affirmed,  with  costs  to  the  appellants.  HlsoooK,  Ch.  J.,  Chabb,  COlun,  Cbane 
and  Ain>BXWB,  JJ.,  concur;  Cabdozo,  J.,  dissents.    Ordered  accordingly. 

In  accordance  with  the  decision  of  the  Court  of  Appeals  in 
the  Skarpeletzos  case,  the  Appellate  Division  has  reversed  awards 
to  alien  mothers  residing  in  foreign  countries  in  Lyons  v.  Park, 
Death  Case,  No.  639W,  Max.  10,  1919;  191  App.  930,  Mar. 
3,  1920;  SkiUaris  v.  Z7.  8.  R.  B.  Adimnistraiion,  Death  Case, 
No.  70930,  June  25,  1919;  191  App.  Div.  928,  Mar.  3,  1920; 
and  Intini  v.  StittvUle  Carmvng  Co.,  Claim  No.  6220-A,  Apr.  3, 
1919;  191  App.  Div.  933,  Mar.  11,  1920. 


in.  WAGES  AS  THE  BASIS  OF  COMPENSATION 

Laws  of  1920,  chapter  532,  effective  May  5,  1920,  makes  the 
minimum  award  eight  dollars  and  the  maximum  award  twenty 
dollars  per  week  in  all  disability  cases  in  which  the  employee's 
weekly  wage  has  been  eight  dollars  or  over,  and  makes  the  maxi- 
mum  basis  of  death  benefit  awards  one  hundred  and  twenty-five 
dollars  per  month  (Workmen's  Compensation  Law,  §  15,  subd.  5 ; 
§  16,  subd.  4). 

A.     THBEE  KETHODS  OF  DETEBMHOTO  AmnTAL  AVEBAOE 

EABiriNOS 

Difference  of  opinion  as  to  which  of  the  three  methods  of 
computing  average  annual  earnings  prescribed  by  Workmen's 
Compensation  Law,  §  14,  is  applicable  to  a  particular  case  has 
been  one  basis  for  appeals.  Bulletin  No.  95,  pages  140-148, 
presents  cases  involving  the  question.  Subsequent  cases  are  pre- 
sented here. 

A  boy  of  sizteen  employed  as  a  deckhand  on  a  tugboat  met 
death  by  drowning.  He  had  been  engaged  at  the  occupation 
for  about  three  weeks.  His  wages  were  $95  per  month.  The 
rate  for  deckhands  had  been  raised  from  $80  to  $95  about  a  week 
before  he  had  been  taken  on.  Prior  to  his  employment  as  deck- 
hand he  had  worked  in  a  printing  office  at  $10  a  week.  The  Com- 
mission awarded  death  benefits  on  the  $95  basis,  finding  that  his 
average  weekly  wage  had  been  $23.08.  His  minor's  expectation 
of  wage  increase  was  discussed  at  the  Commission's  hearings. 
The  employer  said  that  he  was  receiving  a  man's  wages  at  the 
time  of  his  death.  The  deputy  commissioner  could  not  see  that 
this  debarred  an  allowance  for  expected  increase.  Upon  appeal, 
the  employer  said  that  subdivision  one  of  §  14  was  inapplicable 
and  that  subdivision  2  furnished  the  proper  method  for  calculat- 
ing the  boy's  average  annual  earnings;  that  is,  that  the  basis  of 
the  calculation  should  have  been  $80.  The  Attorney-General 
admitted  that  $80  might  have  been  the  right  basis  but  said 
that  the  Commission  might  have  considered  minor's  expectation 
of  increase.  The  Appellate  Division  reversed  the  award  and 
remitted  the  proceeding  to  the  Conmiission  for  extra-territorial 
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reasons:  Benkert  v.   Cornell  Steamboat  Co.,  Death  Case,  Xo. 
43676,  Feb.  10,  1919;  190  App.  Div.  885)  Noy.  12.  1919. 

A  card  tender's  hand  was  amputated  by  a  factory  machine. 
The  COTimission,  saying  that  the  employer  had  failed  to  famish 
data  for  determining  the  employee's  wages  under  subdiyision 
one,  calculated  his  ayerage  annual  earnings  aceM'dixig  to  the 
wages  he  was  getting  at  the  time  of  the  accident  It  found  that 
his  ayerage  weekly  wage  had  been  $17.40  plra  a  twdye  per  cent 
bonus;  that  is,  $19.49.  Its  corrected  fcwiings  steted  that  his 
award  should  be  $12.81  per  week.  The  Appellate  Diyision,  tak- 
ing as  a  basis  for  calculation  the  employer's  payroll  tabulation 
which  showed  that  the  employee  had  actually  received  $826 
wages  and  bonus  during  the  year  preceding  his  accident,  found 
that  the  employee's  average  weekly  wage  had  been  $15.88  and 
that  his  award  should  be  $10.59"  per  week.  It  held  methods  one 
and  two  inapplicable  to  employees  regularly  working  no  more 
than  five  days  a  week.  Having  modified  the  award  accordingly, 
it  affirmed  it  as  modified,  with  opinion  as  follows: 

Remo  v.  Skbwandoa  Cotton  Co.,  189  App.  Div.  367,  Nov.  12,  1919. 
H.  T.  £[ellooo,  J.:     The  average  weekly  wages  of  an  injured  employee  con- 
stitute the  basis  upon  which  to  compute  compensation.  (Workmen's  Compensa- 
tion Law,  {14.)     In  this  instance  the  Industrial  Commission  used  a  letter, 
written  to  it  by  the  employer,  to  determine  the  weekly  wages.    The  employer 
wrote :    ''  Victua  Remo  worked  nights,  working  five  nights  a  week  of  12  hours 
each  or  60  hrs.  at  29c  an  hour,  $17.40.     In  addition  to  this  rate  anyone  in 
our  employ  a  year  was  to  receive  12%  additional  to  which  he  was  reoeivijig 
at  the  time  of  the  accident."    The  employer  inclosed  with  the  letter  a  state- 
ment showing  the  earnings  of  the  claimant  dtiring  the  previous  year.     This 
disclosed  that  the  claimant  worked  for  the  employer  during  every  week  for 
fifty-two  weeks;  that  he  worked  on  the  average  sixty-one  hours  per  week; 
that  during  the  last  ten  weeks  of  his  employment  he  was  paid  twenty-nine 
cents  per  hour,  with  a  bonus  of  12  per  cent;  that  for  the  remaining  forty-two 
weeks  he  was  paid  at  a  rate  varying  from  twenty-two  cents  to  twenty-three 
and  one-tenth  cents  per  hour,  with  a  bonus.     A  monthly  bonus  was  ftgnred 
in  as  a  part  of  the  earnings  for  the  last  week  of  each  month.     This  state- 
ment is  not  contradictory  to  the  letter  of  the  employer,  for  the  employer  did 
not  undertake  to  say  that  the  sum  of  $17.40  per  week  with  bonus  was  the 
sum  which  the  claimant  received  during  the  year,  but  only  that  this  wsa 
the  sum  paid  at  the  time  of  the  accident.     According  to  the  statement,  the 
correctness  of  which  is  undisputed,  the  claimant  earned,  during  the  year 
prior  to  the  accident  with  bonus  figured  in,  the  sum  of  $826,  which,  divided 
by  fifty-two  made  an  average  weekly  wage  of  $15.80.     As  the  claimant  regu- 
larly worked  no  more  than  five  days  a  week,  the  methods  of  calculation  given 
in  subdivisions  1  and  2  of  section  14  of  the  Workmen's  Compensation  Law 
could  "not  reasonably  and  fairly  be  applied."    Therefore,  the  provisions  of 
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BubdivisioiiB  3  azid  4  of  that  section,  which  require  that  the  sum  which  ''  shmll 
reasonablj  represent  the  aukual  earning  capacity'*  be  taken  aa  a  haaia,  and 
diTided  by  fifty-two,  to  determine  the  average  weekly  wages,  became  appli- 
cable. Ab  said  in  Matter  of  Littler  v.  Fuller  Co,  (223  N.  Y.  369)  :  "  If  the 
nature  of  the  employment  does  not  permit  steady  work  during  sohetantially 
the  whole  of  the  year  the  ananal  earning  ei^aeity  of  the  injured  employee 
in  the  emplojnment  is  the  proper  basia  of  eompensatieB.  (f  14,  aubd.  3.) 
The  true  test  la  thia:  What  were  the  arerege  weekly  eamingSy  regard  being 
had  to  the  known  and  recognisDd  ineidents  of  the  employment,  including  the 
element  of  discontinuouBneaB  ? "  Since  the  actual  annual  earning  capacity 
of  the  injured  employee  was  $826,  and  his  average  weekly  wages  were  $15.88, 
the  amount  which  should  have  been  allowed  to  the  claimant  was  two-thiida 
thereof,  or  the  sum  of  $10.59  per  week  for  244  wedo. 

The  award  should  be  modified  accordingly.    Award  modified  as  per  opinion, 
and  as  so  modified,  unanimously  affirmed. 

A  bodj  builder  in  an  automobile  factory  lost  the  use  of  his 
hand  by  accident.  The  Commission,  using  the  method  of  sub- 
division three,  determined  that  his  average  weekly  wage  exceeded 
$30  and  awarded  him  compensation  at  the  rate  of  $20  per  week. 
Upcm  appeal,  the  employer  company  complained  that  the  Com- 
mission's calculation  included  overtime  work.  The  true  baaia^ 
excluding  overtime,  was,  it  said,  $4.50  for  a  ten  hour  day, 
which  basis  yielded  $24.81  as  the  average  weddy  wage  and  $16.54 
as  the  award  rata  The  Appellate  Divisicm  unanimously  affirmed 
the  award,  with  opinion  as  follows: 

Shaw  v.  AMXBiGaN  Bomr  Co.,  189  App.  IMv.  366,  Nov.  12,  1019. 

Lton,  J. :  The  award  appealed  from  was  of  9^0.00  per  week  for  the  perma- 
nent lees  of  the  use  of  claimant's  right  hand.  He  was  a  hody  builder  of 
KotomolnleB.  While  engaged  in  the  regular  eoune  of  hia  employnaent  on 
Norember  2»  191 7»  he  cut  the  ball  of  the  thumb  of  his  right  hand  which 
became  infected  and  in  time  involved  the  entire  arm.  On  December  22  he 
and  his  employer  entered  into  an  agreement  in  regard  to  compensation  which 
WIS  duly  approved  by  the  Commission.  On  February  15,  1918,  a  medical 
examiner  reported  a  permanent  loss  of  the  use  of  the  hand,  and  advised  a 
re-ezamination  in  three  or  four  months.  On  June  7,  1918,  a  hearing  was  had 
snd  a  re-ezamination  of  claimant's  hand  made.  Dr.  Lewy  reported  a  loss  of 
the  use  of  the  hand.  Although  the  carrier  was  represented  by  counsel,  no 
request  or  attempt  to  eross-examine  Dr.  Lewy  was  made.  The  r^resentative 
of  the  carrier  objected  to  an  award  being  then  made,  although  more  than 
seven  months  had  lapsed  since  the  accident,  claiming  it  was  too  soon  to  tell 
the  extent  of  the  injury,  and  also  that  the  nuuuier  ai  computing  the  eom- 
poksation  was  wrong.  The  Commission  made  an  award  of  $20  per  week. 
The  carrier  objected  and  on  August  16th  asked  that  the  matter  of  wagea 
he  more  fully  covered.  On  November  15th  evidence  was  taken  as  to  the 
earnings  of  other  men  in  the  same  line  of  work  during  the  period  of  one 
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year  prior  to  the  time  of  the  accident.  At  the  hearing  both  parties  were 
represented.  From  the  award  made  on  November  15,  1918,  the  date  of  the 
last  hearing,  more  than  one  year  after  the  accident,  the  appellants  took  this 
appeal. 

The  claimant  had  worked  but  forty-five  days  for  the  employer  at  the  time 
of  his  injury.  During  this  period  his  earnings  had  been  $242.50,  or  as 
average  of  approximately  $32  per  week. .  It  appeared  that  the  average  earn- 
ings of  Hve  employees  in  the  same  class  for  the  year  conmiencing  January  1, 
1917,  had  been  $1,777.95.  The  Commission  determined  under  subdivision  3 
of  section  14  that  claimant's  weekly  wages  were  in  excess  of  $30,  and  awarded 
compensation  for  the  permanent  loss  of  the  use  of  claimant's  hand  at  the 
rate  of  $20  per  week.  The  evidence  supports  the  finding  of  the  Commission. 
The  appellants  at  no  time  offered  evidence  as  to  the  probability  of  improve- 
ment in  the  use  of  the  hand.  If,  however,  appellants  should  at  any  time 
claim  that  they  are  entitled  to  a  modification  of  the  award  they  can  make 
application  under  section  22  for  such  modification. 

In  view  of  the  fact  that  the  claimant  had  worked  for  the  employer  only 
a  short  time,  and  the  greater  part  of  the  work  was  piece  work,  I  think  the 
Commission  was  justified  in  determining  his  average  weekly  wage  under 
subdivisions  3  and  4  of  section  14,  and  that  there  is  evidence  to  support  the 
determination.    The  award  should  be  affirmed.    Award  unanimously  affirmed. 

An  employee  worked  throughout  the  summer  as  a  coal  passer 
upon  the  vessels  of  a  transport  line.  His  wages  in  such  occupa- 
tion were  $80  a  month.  As  the  winter  set  in  and  the  vessels  were 
withdrawn  from  navigation  he  was  assigned  to  the  work  of  clean- 
ing up  boilers,  with  classification  as  a  fireman  at  $4.50  per  day. 
He  had  worked  about  six  days  at  the  new  employment  and  was 
chipping  scale  in  the  consumption  chamber  of  a  boiler  when  a 
piece  of  scale  struck  his  left  eye.  The  Commission  awarded  him 
compensation  for  loss  of  his  eye  upon  the  $4.50  basis.  Appeal 
having  been  taken,  the  employer  argued  that  the  employee's  work 
was  seasonal  and  that  the  case  was  governed  by  Littler  v.  Ftdler 
Co.,  while  the  Attorney-General  argued  that  the  occupation  at 
the  time  of  the  accident  determined  the  wage  basis,  citing  Jftn- 
niece  v.  Terry  Bras.  The  Littler  and  Minniece  opinions  are  in 
Bulletin  95,  pages  147-151.  The  Appellate  Division,  approving 
the  appellant's  argument,  reversed  the  award  and  remitted  the 
matter  to  the  Commission,  all  concurring  in  the  following  opinion: 

BooNBT  V.  Great  Lakes  Tbanstt  Cobp.,  101  App.  >Div.  10,  Mar.  3,  1920. 

CocHBANB,  J. :  Compensation  in  this  case  has  been  computed  on  an  errone- 
ous basis.  The  Commission  finds  that  the  average  weekly  wages  of  the  claim- 
ant were  $25.96.  That  is  *'  one  fifty-second  part  of  his  average  annual  earn- 
ings "    (Workmen's  Compensation  Law,  (   14,  subd.  4).     Consequently  his 
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"  average  annual  earnings  "  should  have  been  $1^50.    In  order  to  reach  such 
fesult  the  Commission  considered  that  his  '*  average  daily  wage  "  was  ^.50 
and  proceeding  either  under  subdivision  1  or  2  of  section  14  of  the  Work- 
men's  Compensation  Law  multiplied  such  daily  wage  by  300.     Neither  of 
those  subdivisions  is  applicable.     The  claimant  entered  the  service  of  this 
employer  May  24,  1918,  and  continued  therein  until  the  time  of  his  injury^ 
on  December  22,  1918.    He  did  not  work,  steadily  however,  but  within  the 
dates  mentioned  worked  one  hundred  and  nineteen  and  a  half  days  earning, 
in  the  aggregate^  including  an  allowance  for  board,  $395.22.     For  six  days 
prior  to  his  accident  he  had  been  working  as  a  fireman  and  receiving  $4.50  a 
day  or  perhaps  a  little  more.    Prior  to  that  time  he  had  been  a  coal  passer  and 
received  less  compensation  than  when  working  as  a  fireman.    Prior  to  May  24, 
1918,  it  does  not  appear  what  he  did  or  what  if  anything  he  earned.  Any  com- 
putation baaed  on  annual  earnings  of  $1,350  for  a  claimant  who  for  a  period 
of  about  seven  months  actually  earned  less  than  $400  is  in  the  absence  of 
explanatory  circunnstancee  manifestly  unreasonable  and  unfair.  The  Commis- 
sion] in  an  effort  to  bring  the  ccue  within  8ubdivi»iotL  2  of  section  14  received 
evidence  as  to  the  compensation  of  firemen  for  a  year  previous  to  the  accident 
based  on  steady  employment.    But  there  is  no  evidence  that  they  were  steadily 
employed  and  this  claimant  certainly  was  not  steadily  employed  and  had 
only  been  employed  as  a  fireman  six  days.    Subdivision  3  of  section  14  pro- 
vides that  if  subdivision  1  or  2  *'  cannot  reasonably  and  fairly  be  applied " 
the  annual  earnings  shall  be  such  sum  as  ''shall  reasonably  represent  the 
annual  earning  capacity  of  the  injured  employee  in  the  employment  in  which 
he  was  working  at  the  time  of  the  accident"  and  shall  be  arrived  at  in  the 
manner  indicated  in  said  subdivision  3.    The  true  test  is  the  average  weekly 
earnings,  regard  being  had  to  the  known  and  recognized  incidents  of  the 
employment,  including  the  element  of  discontinuousness.     {Matter  of  Littler 
V.  FuUer  Co.,  223  N.  Y.  369;  Cohen  v.  Rothstein  d  Pitofahy,  176  App.  Div. 
35;  Prentice  v.  Neia  York  State  Railwaye,  181  id.  144.)  Uiider  the  evidence 
here  existing  the  annual  earnings  of  the  claimant  should  have  been  ascer- 
tained in  the  manner  provided  by  subdivision  3  of  section  14. 

The  award  should  be  reversed  and  the  matter  remitted  to  the  Commission. 
All  concur.    Award  reversed  and  matter  remitted  to  the  Commission. 

A  woman  did  piece  work  for  a  glove  factory  at  her  home. 
While  at  the  factory  to  get  material,  she  fell  down  stairs  and 
broke  her  leg.  The  Commission  awarded  compensation  to  her 
for  ninety  per  cent  of  loss  of  the  leg,  finding  that  her  average 
weekly  wages  had  been  nine  dollars.  Upon  appeal,  the  employer 
urged  that  the  Commission  should  have  distinguished  between  the 
wages  of  piece  workers  and  the  wages  of  regular  employees ;  that 
the  average  earnings  of  the  piece  workers  were  about  $3  per  week« 
and  of  regular  ten  hour  workers  not  over  $10  per  week;  that 
subdivision  three  and  not  subdivision  one  of  §  14  was  the  proper 
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baAis  for  her  wage  calculatioiL    The  court  suBtained  the  employ- 
er's oontention  wiih  opimon  as  fdlowB: 

Fox  V.  Bachnob  Bbos.  Co.,  191  App.  Div.  706,  May  5,  1920. 

H.  T.  KxLLOQQ,  J.:  The  cliiiiiiBUit  has  been  amrded  oompeoBatioB  for 
ninety  pear  eent  of  the  loss  of  the  use  of  the  right  1^,  at  a  rate  oaleuJated 
upon  ihs  baais  of  a  weekly  wage  of  nane  doUare..  At  the  time  of  ber  injury  ahe 
had  been  engaged  in  the  manufacture  of  gloves  for  the  period  of  five  week& 
She  fetched  the  gloTes  upon  which  she  worked  to  her  home,  and  there  per- 
formed her  work.  Hie  higheet  weekly  wage  ahe  had  earned  was  three  dollars 
and  sixty  oents  and  the  lowest  waa  twenty-five  cents.  It  is  plain  that  this 
is  not  a  ease  where  weekly  wages  may  be  determined  by  applying  the  pro- 
vision  of  subdivision  1  of  section  14  of  the  Workmen's  Gompensaticn  Law, 
for  the  reason  that  the  claimant  had  not  been  employed  substantially  for  a 
year  immediately  preoeding  the  injury.  Aa  the  claimant  was  new  to  the 
work  it  would  also  be  unfair  to  estimate  her  weekly  wages  by  naing  as  a 
sole  criterion  the  actual  earnings  made  by  her.  We  must  haye  recourse, 
therefore,  to  subdiTision  2  of  the  section,  and  take  as  a  standard  the  average 
wages  of  an  employee  of  the  same  daaa  in  a  aimilar  employment  in  the  same 
or  a  neighboring  place.  It  appeared  without  contradiction  that  employees 
in  this  vicinity  who  took  gloves  home  for  work  thereupon  averaged  three 
dollars  per  week.  It  is  provided  in  subdivision  5  of  section  15  that  for  the 
loss  ol  a  leg  the  oompeasation  awarded  shall  not  be  leaa  than  five  dollars  a 
week.  This  proviaion  is  immediately  succeeded  by  the  following  condition: 
''provided,  however,  that  if  the  onployee'a  wagea  at  the  time  of  injury  are 
leas  than  Avt  dollars  per  week  he  shall  receive  his  foil  weddy  wagea."  It 
ia  evident^  therefore,  that  the  oompenaation  payable  is  three  doUara  per  wesk, 
for  under  the  method  of  deteimining  wages  which  must  be  used  here  that  is 
the  sum  which  mast  be  regarded  aa  the  "  full  weekly  wages  "  of  the  claimant. 

The  award  is  reversed  and  the  claim  remitted  to  the  Commission  for  further 
action  in  the  premises  in  accordance  herewith.  All  concur.  Award  reversed 
and  matter  remitted  to  the  Commission  for  further  action. 

A  ooal  yard  owner  s«it  an  employee  npon  an  errand^  which 
led  him  onto  some  railroad  tracks.  A  freight  train  ran  him 
down,  killing  him  instantly.  The  Commission  awarded  death 
benefits  to  his  wife  and  four  children,  npon  a  finding  that  his 
average  we^y  wage  had  been  $2^2.21.  Upon  appeal,  the 
employer  said  that  the  employee,  a  drunken  outcast  who  had  not 
lived  with  or  supported  his  family  for  three  years,  had  been  in 
his  employ  for  only  three  weeks  prior  to  the  accident,  during 
which  period  he  had  worked  but  nine  days;  and  that  the  Com- 
mission should  have  taken  his  actual  earnings  under  §  14,  subd.  3, 
instead  of  the  union  schedule  of  $3.85  per  day  under  §  14,  subd. 
2,  as  the  basis  for  its  wage  calculation;  the  Appellate  Divisior., 
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sustaining  the  employer's  contention  that  the  Commission  should 
have  calculated  his  wages  under  subdivision  three,  reversed  the 
award,  unanimously  and  without  opinion,  and  remitted  the  pro- 
ceedings to  the  CommiBsion:  Poftt  v.  Wood  Coal  Co.,  Case  ^a, 
11943,  Aug  11,  1919;  — Appt  Div.— ,  May  6,  1920, 

A  farm  laborer  hired  out  to  an  orchard  owner  to  pick  apples 
under  an  election  for  compensation  in  accordance  with  Workmen's 
Compensation  Law,  §  2,  gr.  46.  After  having  worked  for'  two  or 
three  weeks,  he  fdl  from  a  tree  and  cripjded  himaelf.  From  an 
award  for  reduced  earnings  based  upon  an  average  weekly  wage 
of  $17«31,  the  employer  took  an  a|^>eal.  The  employer  said  that 
the  work  of  a  farm  laborer  was  discontinuous ;  that  this  particular 
employee  had  been  doing  odd  jobs  from  farm  to  farm  and  admitted 
that  he  had  never  received  more  than  $500  in  any  one  year,  that 
the  Commission  should  have  used  §  14,  subd.  3,  for  its  wage  calcu- 
lation, instead  of  §  14,  subd.  1.  The  Attorney-General  replied 
that  the  emidoyee's  board  figured  in  the  case  and  that  he  had  beei. 
a  steady  worker.  The  Appellate  Division  affirmed  the  award 
unanimously  and  without  opinion:  Miner  v.  Porter,  Case  No. 
11550,  Oct  20,  1919;  — App.  Div.—,  May  5,  1920. 

While  a  factory  employee  was  oiling  a  machine,  the  foreman 
ordered  the  power  turned  on  and  he  was  thrown  to  the  floor.  For 
iajuries  resulting  in  los^  of  one-fourth  of  his  left  hand,  the  Com- 
mission awarded  compensation  to  him  for  61  weeks  at  the  rate 
$15.58.  It  foxmd  that  his  average  weekly  wage  had  been  $23.37. 
Upon  appeal,  the  employer  claimed  that  the  employee  had  not 
worked  substantially  the  whole  of  the  year  preceding  and  that 
therefore  the  C<»nmission  should  have  used  §  14,  subd.  3,  for  its 
calculation  instead  of  §  14,  subd.  1.  The  evidence  showed  that 
the  employee  had  worked  231%  days  during  the  year  preceding 
and  had  received  $940.56.  The  Commission  divided  the  $940.56 
by  231%  and  multiplied  brjr  300.  The  employer  claimed  that  the 
award  rate  should  have  been  $12.06  under  subd.  3,  not  $15.58 
under  subd.  1.  The  Appellate  Division  sustained  the  employer's 
coBtenti(»i,  modified  the  award  to  $12.06  per  week  and,  as  modi- 
fied, affirmed  it  unanimously  and  without  opinion:  PeUerJcin  v. 
Enterprise  Oametiing  Co.,  Case  No.  12129-A,  Nov.  19,  1919; 
—  App.  Div.—,  May  5,  1920. 
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B.  FIVE  AHS  ONE-HALF  DAY  WOKEEBS 

A  card  cleaner  in  a  yam  mill  caught  his  hand  in  a  machine. 
The  Commission  found  that  his  average  weekly  wages  had  been 
$22.61  and  awarded  him  oompensation  for  244  weeks  for  loss  of 
use  of  the  hand  at  a  rate  of  $16.08  i>er  week.  The  mill  r^nlarly 
gave  Saturday  aftenuoon  to  its  employees  as  a  half-holiday.  The 
Commission  divided  the  injured  employee's  actual  weekly  wage  by 
five  and  one-half  and  multiplied  by  three  hundred  to  get  his  aver* 
age  annual  earnings.  Upon  appeal,  the  employer  argued  that  it 
should  either  have  used  six  as  the  divisor  or  two  hundred  and 
seventy-five  as  the  multiplier,  otherwise  the  employer  was  penal- 
ized for  giving  his  employees  the  half-holiday.  The  Appellate 
Division  reversed  the  award  and  remitted  the  matter  to  the  Com- 
mission, with  opinion  as  follows: 

RosKiE  y.  Amstebdam  Yabn  Mlnxs,  191  App.  Div.  649,  May  5,  1920. 

WooDWABD,  J.:  The  claimant  has  been  awarded  $15.08  per  week  for  a 
period  of  two  hundred  and  forty-four  weeks  for  the  loss  of  a  hand.  There  is 
no  question  as  to  the  injury  or  the  liability  of  the  employer  and  the  insur- 
ance carrier,  and  the  only  question  presented  is  the  rule  governing  the  deter- 
mination of  the  weekly  wages  of  the  claimant.  It  appears  from  the  record 
that  with  a  basic  week  of  <fifty-four  hours  the  employees  of  the  Amsterdam 
Yam  Mills  have  worked  ten  hours  per  day  for  ifive  days,  and  four  hours  on 
Saturdays,  and  these  were  the  hours  of  the  claimant.  The  claimant  had  been 
at  work  only  three  weeks  at  the  time  of  the  accident,  and  it  became  neces- 
sary to  resort  to  the  rule  laid  down  in  subdivision  2  of  section  14  of  the 
Workmen's  Compensation  Law,  and  the  schedule  of  wages  of  a  fellow-employee, 
one  Charles  Morrell,  was  filed  with  the  Commission,  showing  his  wages  for 
a  period  of  forty-five  weeks,  anwunting  to  $969.31.  This  was  at  the  rate 
of  $21.54  per  week,  and  it  is  conceded  that  these  earnings  fairly  represented 
those  of  similar  employees  with  the  claimant.  The  Commission,  starting 
with  this  average  weekly  wage  of  $21.54,  divided  it,  not  by  the  six  working 
days  of  the  week,  but  by  five  and  one-half  days,  making  the  average  daily 
wages  $3.92,  and  then  by  multiplying  this  average  daily  wage  by  three  hun- 
dred, it  arrives  at  a  total  of  $1,170  as  the  annual  earnings  of  the  claimant 
Dividing  this  sum  by  the  fifty-two  weeks  of  the  year  the  average  weekly 
wage,  which  started  at  $21.54,  has  been  increased  to  $22.61,  and  the  Commis- 
sion has  fixed  the  compensation  at  two-thirds  of  this  sum,  or  $15.06  per  week, 
while  if  the  original  division  had  been  made  by  the  six  days  of  the  week  the 
result  would  have  been  an.  award  of  $13.81,  or  a  total  differenioe  of  $308.88 
for  the  term  of  two  hundred  and  forty-four  weeks. 

It  does  not  appear  from  the  record  that  Charles  Morrell  worked  any  other 
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or  different  hours  than  the  claimant.  Presumptively  he  worked  ten  hours 
per  day  for  five  days  and  then  four  hours  on  Saturdays^  the  same  aa  the 
claimant.  There  does  not  appear  to  have  been  any  calculation  on  the  basis 
of  five  and  a  half  days  in  fixing  his  weekly  wages,  but  when  it  came  to 
the  claimant  the  Conunission  set  up  a  new  rule,  and  determined  that  he 
only  worked  five  and  one-half  days  a  week,  and  that  his  daily  wages  must 
be  determined  on  this  basis.  This  is  obviously  an  erroneous  rule.  The  week 
which  employees  were  called  upon  to  work  consisted  by  usage  of  five  ten-hour 
days  and  one  four-hour  day.  In  other  words  the  day's  labor  consisted  of  nine 
hours  application,  or  fifty-four  hours  for  the  week,  while  the  usage  of  this 
particular  mill  —  brought  about  principally  by  the  employees  themselves  in 
conjunction  with  others  —  was  to  divide  the  time  as  above  set  forth.  But  the 
contract  of  employment  was  for  a  week  of  ilfty-lour  hours,  and  the  manner 
in  which  this  was  accomplished  did  not  operate  to  limit  the  employment  to 
five  and  one-half  days.  As  said  by  the  United  States  Supreme  Court  (Aetmer 
r.  Bank  of  Columbia,  9  Wheaton,  581,  586)  "the  common  law  knows  no 
fractions  of  a  day;  custom,  however,  and  that  introduced,  too,  principally  by 
the  banks,  has  limited  the  day  to  a  few  hours  of  business,"  and  this  custom 
enters  into  the  contract.  The  question  before  the  Commission  was  not  how 
the  employees  divided  up  the  week  but  what  was  the  earning  capacity  of  the 
claimant  per  week.  He  worked  some  part  of  six  days,  and  what  he  could 
earn  in  that  time  was  the  weekly  wages  of  the  employment.  "The  award 
should  not  exceed  two-thirds  of  the  earning  capacity."  {Littler  v.  Fuller  Co., 
223  N.  Y.  369,  372.)  The  true  test,  say  the  court  in  the  case  cited,  is 
**  What  were  the  average  wedcly  earnings,  regard  being  had  to  the  known 
and  recognized  incidents  of  the  employment,  including  the  element  of 
discontinuousneasT  ** 

The  award  should  be  reversed  and  the  matter  sent  back  to  the  State 
Industrial  Commission  to  adjust  the  compensation  upon  the  basis  of  the 
weekly  earnings  of  the  claimant  or  his  representative  employee.  All  concur. 
Award  reversed  and  proceeding  remitted  to  the  Commission  to  adjust  comr 
pensation  upon  the  basis  of  the  weekly  earnings  of  the  claimant  or  his  repre- 
sentative employee. 


C.  nrCBEASE  OP  WAGES  DTTBUrG  THE  TEAB  PBECEDnTG 

An  employer  engaged  in  tanning  calf  akino  transferred  a  woman 
employee  from  a  drying  machine  to  a  roller  machine.  Upon  'the 
first  forenoon  of  her  new  work  she  caught  her  hand  in  the  machine, 
losing  two  fingers  and  suffering  other  injuries.  The  Commission 
found  that  her  average  weekly  wage  had  been  $28.84  and  awarded 
disability  compensation  to  her  at  the  rate  of  $16.23  per  week. 
Upon  appeal,  the  employer  objected  that  the  Commission  should 
have  used  her  wages  as  a  drying  machine  operator  as  the  basis  of 
its  camputation,  which  wages  had  not  exceeded  $26  per  week.  In 
reply,  her  attomeya  said  that  she  had  gone  to  work  upon  the  new 
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machine  under  a  promise  of  piece  yraik  rates^  amoimting  to  an 
increase  of  pay.  The  Appellate  Division,  sustaining  the 
employer's  objection,  re^eraed  the  award  and  remitted  the  mat- 
ter to  the  Commission,  with  opinion  as  follows: 

Vauqhw  v.  Babitot  Leathee  Co.,  1^1  Afp.  Div.  652,  May  5,  1920. 

WooDWABD,  J.:  The  claimant  was  injured  wliile  at  work  on  a  rolling 
machine  in  the  Barnet  Leather  Company's  factory^  and  there  is  no  question 
as  to  the  character  of  the  injuries.'  The  State  Industrial  Commission  has 
found  that  the  average  weekly  wages  of  Ella  Vaughn  was  the  sum  of  $28.84, 
and  the  award  is  of  $16.23  per  week  for  twenty-one  weeks^  and  the  case  held 
open  to  determine  later  the  full  extent  of  the  injury.  The  insurance  carrier 
and  the  employer,  on  this  appeal,  contend  that  the  finding  that  the  average 
weekly  wages  of  the  claimant  was  $28.84  is  without  support  in  the  evidence, 
and  we  agree  with  this  contention. 

The  evidence  of  the  claimant  herself  is  that  she  was  receiving  at  the 
time  of  the  injury  $2.50  per  day,  and  this  is  corroborated  by  the  payrolls 
of  the  Barnet  Leather  Company.  It  appears  from  the  evidence  that  on  the 
13th  of  January,  1919,  there  was  a  strike  of  the  male  employees  of  the 
company ;  that  the  men  who  were  operating  the  machines  such  as  the  claimant 
was  operating  at  the  time  of  her  injury  were  being  paid  for  piece  work,  and 
that  some  of  them  earned  from  $23  to  $27  per  week.  On  the  30th  day  of 
January  the  clainmnt  was  called  from  a  room  where  she  was  earning  between 
$10  and  $11  per  week,  and  was  instructed  in  the  operation  of  the  roUing 
machine.  After  a  short  period  of  instruction  she  was  left  to  operate  the 
machine  alone,  and  received  the  injuries  for  which  the  allowance  is  made. 
Aside  from  some  vague  testimony  from  a  foreman,  that  so  far  as  he  knew 
it  had  been  the  custom  in  that  mill  to  put  men  at  piece  work  after  a  few 
weeks  of  experience,  there  was  no  evidence  to  show  that  there  was  any 
imderstanding  on  the  part  of  the  claimant  or  her  employer  that  the  wages 
should  be  other  than  $2.50  per  day.  The  claimant  did  say  that  there  was 
one  woman  working  in  a  different  department,  upon  a  different  machine,  who 
was  getting  $33  per  week,  but  the  name  of  the  woman  was  not  disclosed, 
nor  was  there  aaything  to  tndicate  that  this  was  tbe  eustoHuury  wages  of 
employees  on  the  cla«s  of  machines  on  which  the  claimant  was  at  work,  and 
the  imdisputed  testimi»y  was  that  three  other  wobmb,  «Bipk)ysd  i^n  tiiese 
machines,  were  paid  not  to  exceed  $2.50  per  day.  The  claimant  was  con- 
cededly  working  at  the  rate  of  $2.50  per  day;  she  had  not  had  suiBdient 
ezperienoe  to  be  put  on  pieee  work  even  under  the  practice  which  prevailed 
among  the  men  prior  to  the  strike,  and  there  la  abaolutety  no  evidenoe  in 
the  case  from  whidi  the  figured  found  by  the  State  Lidustrial  Commission 
can  be  supported.  The  highest  figures  shown  by  the  evidence  for  any  of 
the  men  for  any  sustained  period  of  time  was  $25.83  per  week,  and  the 
undisputed  evidence  is  that  there  is  now  bo  piees  wvric  doifte  on  these 
machines ;  that  none  was  being  done  at  the  time  of  the  aocident,  and  that  the 
wages  paid  to  the  woman  operatives  was  $2.50  per  day. 

So  far  as  we  can  discover  from  a  reading  of  the  testimony  the  finding 
of  the  average  weekly  wages  of  the  elah»«nt  is  purely  arhitrmry;  there  is 
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no  evidoioe  to  waggmi  or  aoppofi  tha  lum  «f  |2a.S4y  and  the  caae  ahouUL  be 
sent  baek  for  correctioik  in  this  regard. 

The  award  appealed  from  should  he  rererwd,  and  ttke  matter  Tenitted  49 
the  State  Indastrial  Commissiea.  All  ooncur.  Award  reveried  and  mattn 
remitteii  to  tiw^  Coaiaui 


D.  OHANOES  nr  AWABDS  HOTSETBOACTIVE 

Modifieaikon  oi  aat  award  upon  review  k  i^iplioaUe  onlj  to  th« 
preaent  and  the  fniiira  Time  part  ia  governed  by  the  preceding 
award  or  awardftr  Betroaetive  awards  are  f <»bidden  l^  llie  final 
seotaaee  of  Workmen'a  Compensation  Law,  §  S2,  relatiye  to  review 
of  an  award,  which  reads:  ^'  No  sueh  review  shall  affeet  such 
award  as  regards  any  money  already  paid.*'  The  Court  of  Appeals 
has  so  held  in  a  case  in  which  the  Commission  had  awarded  death 
bene&ts  at  $2.45  per  wed^  on  May  21, 1917,  and  had  increased  the 
rate  to  $3.75  per  week  on  October  16,  19 18.  The  Commission, 
upon  the  review,  had  held  that  the  insurance  carrier  must  pay  the 
dependent  the  differeaee  between  the  $2.45  per  week  and  $3.75  per 
week  for  the  period  froan  May  21,  1917,  to  October  16,  1918,  aa 
well  aa  $3.75  from  October  16,  1918,  onward.  The  Appellate 
Division  had  unanimously  affirmed  this  award.  The  Court  of 
Appeak  modified  it  to  provide  that  the  increase  should  not  take 
effect  prior  to  October  16,  1918,  and,  so  modified,  affirmed  it: 
Solotar  V.  Neuglass  &  Co.,  Death  Casey  m.  33580,  Oct  16,  1918 ; 
186  App.  Div.  942,  May  7,  1919 ;  —  N.  Y.  Sep.  — ,  Jan.  20, 
1920. 

£.   TIPS  AS  PAET  OF  WAGES 

In  awarding  c(Rnpensation  to  a  railway  aieeping  car  porter  the 
Commission  coimted  his  tips  as  part  of  his  wages.  The  Appellate 
Division  affirmed  the  award  with  opinion  expressly  apfNroving 
inclusion  of  the  tips  (Bulletin  95,  pp.  221,  222).  The  Court  of 
Appeals  affirmed  the  Appellate  Division's  order  without  opinion : 
Bryaa/U  v.  Ptdlmm  Co.,  S.  D^  IL,  vol.  19,  pu  456,  Feb.  18,  1919; 
188  App.  Div.  311,  June  30,  1919 ;  228  N.  Y.  Eepi—  March  19, 
1920. 

F.  lOHOB'ft  EZFECIBD  WAeX  DTCSXAiB 

In  the  above  case  of  Solotar  v.  Neuglass  Co.,  the  decision  of  the 
Oomrt  of  Appeals  is  to  effect  that,  the  Commission  having  made 
an  award  in  the  case  of  a  minor  employee  injured  by  industrial 
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accident  without  allowing  for  the  minor's  expectation  of  wage 
increase  and  later  having  reviewed  the  award  and  enlarged  it  on 
account  of  such  expectation,  cannot  make  the  new  rate  retroactive 
for  the  compensation  period  or  periods  covered  by*  previous  award 
or  awards. 

A  sixteen  year  old  errand  boy  lost  his  life  by  an  elevator  acci- 
dent ;  the  Commission  made  allowance  for  minor's  expectation  of 
increase  notwithstanding  an  opinion  of  Commissioner  Lyon  advis- 
ing against  such  allowance:  19  S.  D.  R.  458,  Feb.  25,  1919;  the 
employer  appealed  from  the  award  upon  ground  other  than  the 
allowance  and  the  courts  affirmed  the  award:  SmUh  v.  Bartle 
Mfg.  Corp.,  189  App.  Div.  426,  Nov.  21,  1919;  —  N.  T.  — , 
Mar.  9,  1920. 

A  nineteen  year  old  stock  clerk  for  a  hospital  supplies  company 
stuck  a  case  hook  in  his  right  leg  near  the  knee.  His  injuries 
resulted  in  complete  synovitis  of  the  keen  joint,  equivalent  to 
loss  of  the  leg  from  point  of  view  of  his  occupation.  The  Com- 
mission awarded  him  disability  compensation  with  allowance  for 
expectation  that  his  wages  would  increase.  The  employer  tock  an 
appeal.  The  issue  appeared  to  be  whether  expectation  of  increase 
of  wages  should  be  confined  to  the  particular  occupation  of  stock 
clerk  in  which  he  was  engaged  at  the  time  of  the  injury  or  be 
broadly  applied  to  general  possibilities  of  increase  of  wages  in  any 
and  all  occupations  on  account  of  attainment  by  the  minor  of  his 
majority  and  maturity.  Also  the  employer,  citing  the  record, 
charged  the  injured  employee  with  a  malingering  spirit  relative 
to  re-engaging  in  work.  The  Appellate  Division  reversed  the 
award  and  remitted  the  matter  to  the  Conmiission  with  opinion 
as  follows: 

Mabkowitz  v.  Wattebs  Labqbatosibs,  191  App.  Div.  267,  Mar.  11,  1920. 

KnxT,  J.:  The  onlj  question  raised  on  this  appeal  is  whether  the  Gbm- 
mission  had  any  basis,  in  the  eyidence,  to  award  the  claimant  as  large  an 
amount  as  was  awarded  to  him.  On  the  9th  day  of  March,  1918,  the  date  of 
the  accident,  the  claimant  was  working  for  the  appellant,  employer,  as  stock 
clerk  and  was  receiving  $2  a  day,  $12  a  week.  By  agreement  between  the 
claimant  and  his  employer  it  was  provided  that  he  should  receive  two-thirds 
of  that  weekly  wage,  $7.69,  subject  to  approval  of  the  State  Workmen's  Com* 
pensation  Commission.  Upon  examination  by  a  physician  it  was  found  that 
as  a  result  of  the  injury  complete  ankylosis  of  the  ankle  joint  had  taken 
place  —  and  stating  further  ''the  defect  is  equivalent  to  the  loss  of  the  use 
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of  the  leg  from  a  Tocational  point  of  view."  The  ezamination  further  die- 
closed  that  this  young  man  was  not  physically  equipped  for  heavier  work 
than  he  was  doing  and  that  $14  or  $15  per  week  would  be  about  the  Increased 
wages  he  would  earn.  The  claimant  being  a  minor  the  Commission  exercised 
the  power  given  it  under  section  14,  subdivision  5,  of  the  Compensation  Law 
to  iind^  aa  a  matter  of  fact,  he*  would  be  entitled  to  an  increase  of  wages 
to  $18  a  week;  based  upon  that  weekly  wage  claimant's  weekly  award,  $7.69, 
as  provided  by  the  agreement,  was  raised  to  $11.54  weekly  award,  lacking 
only  a  few  cents  of  his  full  weekly  wage  when  injured.  The  record  discloses 
no  evidenoe  upon  which  such  increase  could  be  made.  One  of  the  Commis- 
sioners made  such  suggestion  or  estimate ;  but  what  took  place  on  the  exami- 
nation falls  short  of  evidence  with  probative  force.  It  appears  that  the 
claimant  is  not  inclined  to  do  any  thing  to  help  himself  or  learn  some  useful 
trade  that  would  enable  him  to  earn  a  living,  giving  as  a  reason  that  if  he 
did  they  would  stop  paying  the  compensation.  Those  so  inclined  should  be 
made  to  feel  that  they  can  get  on  account  of  injury  only  what,  by  competent 
evidence,  the  law  allows.  {Cohen  y.  Rothetein  d  Pitof^hy,  176  App.  Div.  36.) 
The  award  should  be  reversed  and  the  matter  remitted  to  the  Commission 
for  further  consideration.  All  concur,  except  H.  T.  Exllogo,  J.,  dissenting. 
Award  reversed,  and  matter  remitted  to  the  Commission  for  further  con- 
sideration. 

The  Commission  took  account  of  a  boj  of  f onrteen's  expectation 
of  increase  in  Oersonowitz  v.  American  Pickle  Co.,  21  S.  D.  R. 
304,  5  Bnl.  26,  Oct.  22,  1919. 

G.    SECEIPT  07  WAGES  BT  DrJITBED  EHPLOTEE  DIHUHO 

FEBIOD  OF  DIBABniTT 

This  topic  is  treated  under  "  Disabilities  "  above,  page  8. 


IV.  RELEASE  FROM  LIABHITT 

A  tugboat  boiler  eiqploded,  acalding  the  eugiiieer  to  death.  Eis 
widow^  having  apjdied  for  and  received  limited  letters  of  adminiflr 
tratiosiy  executed  a  general  rdlease  as  administratrix  to  her  hus- 
band's employer  for  a  eonsideration  of  $3^622.  She  then  daimed 
death  benefits  for  herself  and  her  eight  children.  The  Commis- 
sion made  an  award  to  her.  Upon  appeal,  the  employer  argued 
that  the  claim  had  been  settled  and  discharged  by  the  release;  or, 
if  not,  that  the  $3,622  ought  to  be  deducted  from  the  compensa- 
tion. The  Appellate  Division  reversed  the  award  and  dismissed 
the  claim  upon  authority  of  the  maritime  decision  in  Knicker- 
bocker Ice  Co.  V.  Stewart,  —  IT.  S.  — ,  iTay  17,  1920 :  Conroy  v. 
Mott  Haven  Towing  Lme,  Case  Xo.  225282,  June  23,  1919;  — 
App.  Div.  — ,  July  8,  1920. 

Some  earlier  cases  involving  the  question  of  release  from  lia- 
bility have  been  presented  in  Bulletin  81,  pages  335-339. 
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V.  PAYMENT  OF  COMPENSATION— DEPOSIT  OF 
PRESENT  VALUE  WITH  STATE  FUND,  LUMP 
SUMS,  ETC. 

A  DEPOSIT  as  PSESENT  VALVE  WUH  STATE  FUVB 

History  of  the  question  of  deposit  with  the  state  fund  by  private 
insurance  carriers  of  the  paresent  value  of  awards  made  against 
them  has  been  set  forth  at  length  in  Bulletin  95,  pages  162-183. 
Following  the  court  decisions  in  the  Sperduto  case,  the  Commission 
abandoned  its  plan  for  an  aggregate  trust  fund  consisting  of  the 
pree^it  value  of  awards  paid  in  by  employers  and  returned  to  the 
employers  the  very  large  sum  that  it  had  collected  from  them. 
In  lieu  of  such  method  of  safeguarding  compensation  by  self- 
insurers  it  worked  out  a  plan  of  security  deposits.  This  plan 
appears  in  the  annual  report  of  the  Commission  for  1919  at 
page  — y  imder  the  title  "Rules  for  Self-Insurers/*  More  than 
$5,000,000  of  securities  are  now  on  deposit  with  the  state  fund. 

In  cases  of  award  against  uninsured  employers  the  Commission's 
usual  custom  prior  to  the  decision  of  the  Court  of  Appeals  in  the 
Sperduto  case  was  to  require  such  uninsured  employers  to  at  once 
pay  into  the  state  fund  the  present  value  of  the  awards  made 
against  them.  In  reviewing  a  case  of  the  kind  after  the  Sperduto 
decision,  Commissioner  Lyon  was  of  opinion  that  the  "  interest  of 
justice''  required  immediate  ooUection  of  the  present  value  of 
awards  against  uninsured  employers  and  that,  if  thissf  could  not  be 
done,  §  27  was  virtually  eliminated  from  the  Workmen's  Com- 
pensation Law  altogether.  Upon  hia  recommendation,  however,  the 
Commission^  in  the  ease  in  hand,  accepted  the  employer's  offer  of 
a  security  company's  bond  for  bi-weekly  payment  of  the  eom- 
pensatioiu    His  opinion  was  as  follows: 

McDebmott  v.  InrfnmBOLL  d;  Bbo.,  20  S.  D.  R.  463,  5  Bui.  13,  Ang.  2,  1919. 

Ltof.  0<»BBiiMioBer:  Ii^en  luider  the  refteonhig  of  the  Appellate  Dirieioa 
in  Admtma  v.  Nsy^  York  d  JOnimrio  BmUrood  Company,  an  award  may  be  coot- 
touted  and  called  in  to  the  aggregate  trust  of  the  state  fund  wh^i  there 
are  exceptional  circmnstances,  making  it  in  the  interest  of  justice.  Since 
that  decision  the  statute  has  been  amended  authorizing  the  use  of  the  tables 
vhieh  were  condemned  by  that  decision,  though  the  use  of  these  tables  haa 
been  severely  criticised  by  the  court. 

[49] 
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I  think  we  are  warranted  in  saying  that  compulsory  insurance  is  the  cor- 
nerstone of  our  Compensation  Law.  Section  50  provides  that  '^  an  employer 
shall  secure  compensation  to  his  employees  in  one  of  the  following  ways," 
naming  four.  The  same  section  provides  a  penalty  for  failure  so  to  do. 
Section  52  makes  such  a  failure  a  misdemeanor,  while  section  11  deprives 
an  employer  failing  so  to  secure  compensation  of  his  common  law  defenses 
when  sued.  In  fact  the  compulsory  feature  of  the  law  seems  to  be  the  only 
excuse  for  the  establishment  of  the  state  fund  as  an  insurance  agency,  the 
idea  apparently  being  that  insurance  under  compulsion  ought  to  be  made 
possible  at  hare  cost.  It  is  true  that  there  is  provision  made  for  an 
employer's  remaining  uninsured  (|  50,  subd.  3),  but  only  after  permission 
from  this  Commission  and  the  giving  of  security  hefore  the  loss  arises. 

In  this  elaborate  scheme  for  safeguarding  payments  of  compensation  to 
injured  workmen,  it  seemed  to  us  that  it  was  intended  that  the  aggregate 
trust  provided  in  section  27  should  play  some  part.  It  seems  that  in  some 
cases  an  employer  should  be  compelled,  after  a  compensation  loss  has  ari^ien, 
to  segregate  from  his  other  assets  sufficient  money  and  permanently  remove 
it  from  the  risk  of  his  business  to  carry  the  loss  to  maturity. 

If  this  cannot  be  done  in  a  case  where  the  employer  has  utterly  failed  to 
secure  compensation  as  the  law  provides,  then  section  27  is  virtually  elimi- 
nated from  the  law  altogether.  It  is  true  that  this  employer  seems  to  have 
large  assets,  but  everything  which  it  owns  within  the  jurisdiction  of  New 
York  State  may  be  removed  over  night.  Again,  many  apparently  prosperous 
concerns  get  into  financial  difficulties  —  witness  the  experience  of  the  traction 
companies  in  and  around  New  York  city  in  recent  years. 

Since  the  adoption  of  the  new  rule  governing  self-insurance  it  is  doubtful 
whether  the  aggregate  trust  can  be  maintained  as  a  solvent  insurance  unit. 
I,  therefore,  advise  that  on  receipt  of  a  surety  company  bond  approved  as 
to  amount  by  our  actuary  and  as  to  form  by  our  counsel,  the  employer  be 
allowed  to  continue  payments  bi-weekly.  All  the  more  so  because  the  attor- 
neys for  both  parties  expressed  at  the  hearings  a  preference  for  that  method 
of  securing  payment. 

Sayer,  Perkins  and  Mitchell,  Commissioners,  concur. 

B.   LTJICP  SXTH  PATMEITTS 

Reference  to  attacks  of  insurance  carriers  upon  the  constitution- 
ality of  lump  sum  awards  as  not  being  "  in  the  interest  of  justice  " 
has  been  made  in  Bulletin  95,  page  186.  The  award  in  one  of  the 
lump  sum  cases  cited  there,  Dodd  v.  ^61  Eighth  Avenue  Co.,  has 
since  been  affirmed  by  the  Court  of  Appeals  with  a  memorandum 
which  states  the  constitutional  points  at  issue  (2^27  N.  T.  Rep.  597, 
Oct  21, 1919).  Quotation  of  the  words  of  the  Court  of  Appeals  in 
Sweeting  v.  American  Knife  Co.  approving  lump  sum  awards  for 
disfigurement  also  appears  in  the  same  connection.  Since  that 
time  the  United  States  Supreme  Court  has  approved  the  award  in 
the  Sweeting  case  with  a  remark  in  the  concluding  sentence  of  its 
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opinion  to  effect  that  'the  queetion  whether  the  compensation 
should  be  paid  in  a  single  sum  or  in  instalments  is  a  matter  of 
detail  for  the  State  to  determine.'    (Bulletin  97,  page  17.) 

C.  PATHEHT  TO  COHBTTLAB  OFFICEBB 

While  consular  officers  may  represent  and  protect  their  nationals 
in  compensation  matters  in  certain  ways  and  to  a  certain  extent, 
as,  for  instance,  by  filing  death  benefit  claims  on  behalf  of  non- 
resident relatives  of  fatally  injured  employees,  they  may  not  col- 
lect monies  awarded  to  such  nationals  without  specific  authority 
from  them  to  act  as  their  agents  for  receipt  of  such  monies.  Work- 
men's Compensation  Law,  §  33,  restricts  payment  of  compensation 
and  benefits  "  only  to  employees  or  their  dependents."  The  Com- 
mission commuted  the  claim  of  an  Italian  mother  and  her  five 
minor  children  to  a  lump  sum  of  $4196.84.  The  Royal  Italian 
Consul  claimed  the  right  to  have  this  commuted  amount  paid  over 
to  him  by  virture  of  his  offica  The  Commission  made  an  order 
directing  that  payment  be  not  made  to  the  consul  but  be  left  to 
such  method  as  the  insurance  carrier  might  adopt  in  order  to  pro- 
tect itself:    Stxmnella  v.  Hydro  Construction  Co.,  5  Bui.  94. 


VI.  LEGAL  SERVICES  IN  COMPENSATION  CASES 

TTiider  the  emplojErs'  liability  qrslan,  ivhicli  entirely  governed 
the  compensation  of  worfcoaen  for  industrial  accidents  before  the 
institution  of  the  employers'  insurance  system  of  the  workmen's 
compensation  laws,  the  legal  fraternity  received  out  of  the  dam- 
ages obtained  in  employees^  suits  contingent  fees,  amounting  to 
from  thirty-three  to  fifty  per  cent  of  such  damages.  One  of  the 
aims  of  the  employers'  insurance  system  is  elimination  of  such 
fees  or  their  reduction  to  a  percentage  giving  the  injured  employee 
the  great  bulk  of  the  award  for  his  injuries.  The  comparative  sim- 
plicity of  the  insurance  system  makes  such  elimination  or  reduc- 
tion possible.  As  a  check  upon  carrying  over  of  the  old  r^me  of 
excessive  fees  into  the  new  order,  section  twenty-four  of  the  Work- 
men's Compensation  Law  conditions  claims  for  legal  services  upon 
approval  of  the  Commission.  Nothing  in  the  law,  however,  pre- 
vents the  voluntary  giving  up  by  a  successful  compensation  claim- 
ant of  part  or  all  of  his  award  to  other  persons.  "  Runners," 
corresponding  to  the  "  ambulance  chasers  "  of  the  old  system,  have 
reaped  a  harvest  of  such  payments  from  ignorant  employees.  The 
runners  have  hunted  up  claimants,  brought  them  before  the  Com- 
mission and  acted  as  spokemen  for  them  at  compensation  hearings. 
These  runners  established  with  certain  employees  of  the  state 
insurance  fund  graft  relations  which  were  exposed  by  the  gover- 
nor's investigation  of  1918.  The  investigator  recommended  that 
collection  of  a  fee  without  approval  of  the  Commission  be  made 
a  misdemeanor.  The  Legislature  of  1920  has  complied  with  his 
recommendation,  and  has  also  prohibited  solicitation  of  compensa- 
tion business:    L.  1920,  ch.  529,  effective  May  5,  1920. 

The  Appellate  Division  of  the  First  Department  has  warned 
members  of  the  bar  that  evasion  of  the  letter  or  spirit  of  the  Work- 
men's Compensation  Law,  as  concerns  fees  for  legal  services,  will 
be  punished  by  court  orders.  The  warning  is  contained  in  the 
following  opinion  in  disciplinary  proceedings  instituted  by  the 
Association  of  the  Bar  of  the  City  of  New  York.  History  of  the 
case  is  sufficiently  given  in  the  text. 
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Matieb  op  Febcr,  188  App.  Div.  525,  July  3,  1919. 

Olabke,  p.  J.:  The  respondent  was  admitted  to  the  bar  at  a  term  of  the 
Appellate  Di vision,  First  Department,  in  November,  1912.  He  is  charged 
with  having  been  guilty  of  misoonduet  as  an  attorney  at  law  as  follows: 

In  1916  the  WoriuDen's  Gompenaation  Commission  mftde  aa  award  to  one 
Philip  Dreisner  for  personal  injuries  suffered  by  him.  Thereafter  the  Com- 
miiution  upon  the  }oint  request  ol  Dreisaer  and  his  employer's  insiirance  com- 
pany directed  a  rehearing  in  the  matter.  Dreisner  then  retained  the  respond- 
ent to  act  as  his  attorney  before  the  Commissioners  and  signed  an  agreement 
whereby  he  agreed  to  pay  the  respondeat  50  per  eent  ol  any  amoont  recovered 
in  hie  behalf.  While  the  case  was  pending  bef oore  the  Commission  and  after 
sereml  hearings  in  the  matter  had  been  held  the  respondent  learned  that  the 
Workmen's  Compensation  Law  contained  the  following  provision:  '' Claims 
for  legal  services  in  connection  with  any  claim  arising  under  this  chapter, 
and  elsims  for  services  or  treatment  rendered  or  supplies  furnished  pursuant 
to  aoction  13  of  this  chapter,  shall  not  be  enfcM'eeaUe  unless  approved  by  the 
commiflHion.  If  so  approvnd,  snch  claim  or  claims  shall  beeosM  a  lien  upon 
the  compensation  awarded,  but  shall  be  paid  therefrom  only  in  the  manner 
fixed  by  the  oommiBsion."  (ConsdL  Laws,  diap.  67  (Laws  of  1914,  chap.  41], 
f  24.)* 

The  respondent  then  informed  Dreisner  that  he  would  not  continue  to  act 
as  his  attorney  unless  he  received  some  security  or  guaranty  that  he  would 
reoeive  50  per  cent  of  the  recovery  in  accordance  with  the  retainer  above 
referred  to.  Finally  Harry  Dreisner,  the  brother  of  Philip  Dreisner,  having 
cash  on  deposit  in  the  bank,  was  induced  by  the  respondent  to  enter  into  an 
agreement  of  which  the  following  is  a  copy: 

"  AagKBMBfT  made  between  Harry  Dreisner  and  Abraham  M.  Fisch,  party 
of  the  second  part  as  follows: 

**I,  Harry  Dreisner  Hereby  retain  Mr.  Fisch  as  a  lawyer  for  my  brother, 
Philip  Dreisner,  to  represent  him  in  the  Compensation  Commission  and  for 
services  to  be  rendered,  I  hereby  agree  to  personally  pay  the  said  Abraham 
M.  Fisch  a  sum  equivalent  to  one-half  of  any  award  that  may  be  made  to 
my  brother.  Mr.  Fisch  is  to  receive  no  pay  unless  my  brother  Philip  Dreis- 
ner receives  an  award  from  the  Compensation  Commission.  I  personally 
agree  to  pay  the  said  50%  to  Mr.  Fisch  and  to  that  end  I  have  deposited  in 
the  German  Savings  Bank,  this  14th  day  of  May,  1917,  the  sum  of  five 
hundred  dollars,  as  evidence  of  my  intention  to  pay  Mr.  Fisch,  and  that 
this  five  hundred  dollars  now  in  the  said  bank  in  my  name  is  held  in  trust 
in  my  name  for  ^fr.  Fisch,  should  Mr.  Fisch  succeed  in  securing  an  award. 
If  the  award  secured  amounts  to  such  a  sum  that  the  fee  due  Mr.  Fisch  will 
be  more  than  $500  then  and  in  that  event  I  agree  to  pay  personally  in  addi- 
tion to  the  moneys  in  the  hank  the  difference  between  what  Mr.  Fisch  is  to 
receive  under  this  retainer  aad  the  amount  deposited  by  me.  If  the  award 
should  be  of  such  a  sum  that  Mr.  Fisch's  fee  under  this  retainer  is  less  than 
$500  then  and  in  that  event  Mr.  Fisch  is  not  to  receive  the  $500  on  deposit 
and  only  such  portion  of  the  $500  on  deposit  as  he  is  entitled  to.  The  said 
money  is  held  in  the  name  of  Mr.  Dreisner  in  trust  for  Mr.  Fisch  and  is  not 

•  Since  amd.  by  Laws  of  1917,  chap.  706. —  [Rep. 
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to  be  withdrawn  from  the  bank  by  Mr.  Harry  Dreisner  unlesfl  my  brother 
has  been  uneuccessful  in  securing  the  award. 

"  Dated,  Na?w  Yoek,  May  17.  1917." 


The  ConunisBion  subsequently  awarded  Philip  Dreisner  the  sum  of  $864.90 
and  fixed  his  attorney's  fee  at  the  sum  of  $150,  which  sum  thereafter  was 
paid  to  the  respondent.  The  respondent  credited  this  amount  on  account 
of  the  moneys  due  him  pursuant  to  the  terms  of  his  agreement  with  Harry 
Dreisner  and  collected  the  balance  due  from  Philip  Dreisner  under  the  terms 
of  the  contract  without  the  approval  of  the  Compensation  Commission.  It 
was  tmderstood  between  the  Dreisners  and  the  respondent  that  the  60  per 
cent  of  the  recovery  which  the  respondent  was  to  receive  would  ultimately 
be  paid  by  respondent's  client,  Philip  Dreisner,  out  of  the  money  awarded 
him  by  the  Compensation  Commission. 

It  is  charged  that  after  the  respondent  had  entered  upon  the  performance 
of  his  duties  as  attorney  for  Philip  Dreisner  before  the  Workmen's  Compensa- 
tion Commission  and  after  his  client's  case  had  been  partly  tried,  the  respond- 
ent refused  to  ccmtinue  to  represent  his  client  unless  the  agreement  above 
set  forth  was  executed  and  delivered  to  respondent  by  his  client's  brother 
and  that  said  agreement  was  prepared  by  the  respondent  with  full  knowledge 
of  secticm  24  of  the  Workmen's  Compensation  Law  solely  for  the  purpose  of 
evading  the  provisions  of  said  section. 

In  his  answer  the  respondent  states  that  after  the  50  per  cent  retainer  for 
appearing  for  Philip  Dreisner  before  the  Compensation  Commission  was 
signed,  respondent  first  learned  of  the  fact  that  there  was  a  provision  in  the 
Workmen's  Compensation  Law  to  the  effect  that  any  agreement  for  the  pay- 
ment of  a  fee  by  an  injured  person  must  be  approved  by  the  Compensation 
Commission;  that  he  then  sent  for  Philip  Dreisner  and  told  him  that  the 
Compensation  Commission  would  not  allow  50  per  cent;  that  they  would 
not  allow  an  attorney  to  bind  his  client  as  to  a  certain  fee  to  be  received 
by  said  attorney,  and  respondent  told  Mr.  Dreisner  of  a  personal  experience 
that  he  had  in  one  or  two  cases  where  in  one  case  he  got  nothing  and  in 
another  case  the  Compensation  Commission  awarded  him  $40.  He  explained 
to  Dreisner  that  the  claim  was  an  old  one  and  that  in  view  of  the  fact  that 
he  had  been  turned  down  by  the  Commission  and  that  other  lawyers  had 
refused  to  take  it,  that  the  chances  of  recovery  were  not  bright  and  that  it 
would  not  pay  respondent  to  attempt  to  collect  money  for  the  injured  person 
if  in  the  end  he  would  only  receive  a  certain  sum  of  money  from  the  Com- 
mission if  he  was  successful  and  nothing  if  he  was  unsuccessful.  Respondent 
further  explained  that  the  amount  of  money  paid  by  the  Compensation  Com- 
mission to  an  attorney  does  not  represent  a  sufficient  sum  for  the  services 
rendered,  and  that  he  would  have  to  secure  a  business  man  who  would  per- 
sonally retain  respondent  and  pay  him  50  per  cent  of  any  money  recovered 
for  the  injury.  He  further  says  that  after  some  attempt  to  secure  a  business 
man  who  would  personally  retain  the  respondent  he  was  notified  by  both 
brothers  that  they  could  not  secure  such  a  business  man,  whereupon  respond- 
ent told  them  {hat  he  could  not  undertake  the  case.  A  few  days  thereafter 
both  brothers  called  at  the  home  of  respondent  and  Harry  Dreisner  asked 
respondent  if  it  would  be  acceptable  to  respondent  for  him  to  personally 
undertake  to  pay  respondent,  as  he  had  about  $2,000  in  the  bank  and  was 
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not  married  and  was  making  good  wages,  aa  he  explained,  and  that  he  was 
willing  to  show  his  good  faith  by  depositing  a  sum  of  money  in  the  bank 
and  letting  respondent  have  the  bank  book.  Respondent  replied  that  the 
arrangement  would  be  satisfactory  and  that  he  would  prepare  a  retainer  and 
that  he  thereupon  prepared  the  retainer  set  forth  in  the  petition.  He  further 
states:  After  the  claim  of  Philip  Dreisner  was  tried  before  the  Compensa- 
tion Commission  the  question  of  attorney's  fees  came  up  for  discussion  and 
respondent  stated  to  the  Commission  that  he  had  been  retained  personally 
by  Hariy  Dreisner,  the  brother  of  the  injured  man  and  that  he  did  not 
intend  to  receive  any  moneys  from  Philip  Ihreisner.  A  long  discussion  fol- 
lowed at  which  time  Harry  Dreisner  stated  that  the  respondent  refused  to  be 
the  attorney  in  the  case  unless  Harry  Dreisner  retained  him  and  after  the  dis- 
cussion was  had  the  Commission  awarded  to  the  respondent  the  sum  of  $150 
to  be  paid  out  of  moneys  awarded  to  Philip  Dreisner.  This  the  respondent 
refused  to  accept  and  told  the  Commission  that  he  would  be  paid  by  Harry 
Dreisner  and  that  he  would  not  accept  $150,  whereupon  the  Conunission 
ordered  all  of  the  moneys  to  be  paid  to  Philip  Dreisner.  He  further  states 
that  after  the  award  had  been  made  Harry  Dreisner  called  upon  him  and  said 
that  in  view  of  the  fact  that  he  was  paying  the  money  personally  he  ought  to 
receive  a  commission  of  10  per  cent,  mentioning  the  sum  of  $80.  This 
respondent  refused  to  pay  and  subsequently  respondent  commenced  an  action 
in  the  Municipal  Court  against  Harry  Dreisner  and  the  German  Savings 
Bank  of  Brooklyn  wherein  the  $500  had  been  deposited  on  the  written  agree- 
ment of  retainer,  and  after  a  trial  judgment  was  entered  in  favor  of  the 
respondent  for  the  sum  of  $432.45 ;  that  an  appeal  was  taken  by  Harry  Dreis- 
ner to  the  Appellate  Term,  but  that  he  subsequently  settled  the  case,  agree- 
ing to  accept  $325,  and  that  this  amount  of  money  was  paid  by  Harry  Dreis- 
ner. He  states  that  while  he  received  a  check  from  the  insurance  carrier  for 
$150  he  did  not  deposit  it  or  ever  use  it,  and  when  the  trial  in  the  Municipal 
Court  took  place  had  it  for  the  purpose  of  offering  it  in  evidence,  and  when 
the  settlement  between  Harry  Dreisner  and  respondent  took  place  respondent 
returned  the  check  to  Harry  Dreisner,  and  the  check  was  subsequently 
returned  to  the  insurance  carrier  and  he,  therefore,  states  that  the  statement 
in  the  petition  to  the  effect  that  the  respondent  received  $150  and  said  sum 
was  paid  to  him  is  not  a  fact  and  it  is  not  a  fact  that  respondent  received 
$150  from  Philip  Dreisner  or  Harry  Dreisener.  The  amount  sued  for  repre- 
sented 50  per  cent  of  the  award.  The  judgment  recovered  represented  50  per 
cent  of  the  amount  and  the  amount  that  respondent  received  from  Harry 
Dreisner  was  in  full  settlement  of  respondent's  claim  for  the  50  per  cent 
of  the  award,  and '  respondent  returned  the  check  he  had  in  his  possession, 
made  payable  to  respondent's  order  by  the  insurance  carrier,  to  Harry  Dreis- 
ner, who  returned  it  to  the  insurance  carrier. 

As  the  facts  seem  to  be  fully  set  forth  in  the  petition  and  the  answer  there 
is  no  necessity  for  a  reference.  One  of  the  avowed  reasons  for  the  passage 
of  the  Workmen's  Compensation  Law  was  to  insure  as  large  a  return  to  the 
injured  workman  in  compensation  for  injuries  incurred  in  the  course  of  his 
employment  as  possible.  It  was  realized  that  under  the  conditions  thereto- 
fore prevailing  the  great  majority  of  cases  were  taken  by  lawyers  on  con- 
tingent fees  and  that  from  33  to  50  per  cent  of  the  amounts  recovered  went 
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to  the  attorneys  instead  of  to  the  workmen.  Simplicity  of  procedure,  rapidity 
aand  certainty  in  procuding  payment,  and  receipt  by  the  injured  of  the  balk 
of  the  award  instead  of  large  paymente  therefrom  for  services  in  obtaining  it 
was  the  end  looked  to  and  accomplished  fay  this  remedial  legislation. 

There  does  not  appear  in  the  matter  at  bar  to  have  been  any  deceit  or 
concealment  practiced  by  the  respondent.  The  contract  of  retainer  was  in 
writing.  The  matter  was  threshed  out  before  the  Compensation  Commission 
and  again  in  oonrt  where  respondent  recovered  a  judgment  upon  the  retainer. 
Nevertheless  we  cannot  approve  a  course  of  conduct  which  appears  to  us  to 
be  a  palpaUe  evasion  of  one  of  the  great  purposes  of  the  act.  If  it  be  under- 
stood that  the  courts  approve  the  action  of  an  attorney  in  procuring  a  third 
party  to  agree  to  pay  to  him  an  amount  equal  to  50  per  cent  of  the  recovery 
it  is  quite  obvious  that  that  third  party  will  in  some  way  or  other  recover 
it  from  the  workman  and  so  the  workman  will  in  the  end  be  no  better  off  in 
this  regard  than  if  this  remedial  legislation  had  not  been  pa^ed.  Members 
of  the  bar  should  honestly,  straightforwardly  and  sincerely  aid  in  the  carrying 
out  of  this  beneficent  legislation  and  if  they  are  unwilling  to  do  the  work 
for  the  amount  allowed  by  the  Commission  they  should  stand  aside  and  let 
others  do  it. 

We  do  not  think  imder  the  circumstances  disclosed  by  this  record,  especi- 
ally since  it  is  1^  first  case  of  the  kind  that  has  come  before  this  court,  that 
we  should  discipline  the  respondent.  We  do  think,  however,  it  is  our  duty 
to  warn  the  profession  that  we  regard  such  conduct,  or  the  use  of  any  means 
which  the  wit  of  man  may  devise  by  which  a  larger  amount  of  the  recovery 
shall  go  to  an  attorney  than  that  fixed  by  the  Commission  as  improper, 
unethical  and  deserving  of  disciplinary  action.  We  think  it  clear  that  we 
ought  to  take  this  stand  in  support  of  this  legislati<m  and  that  hereafter  we 
shall  act  upon  such  offenses  accordingly. 

With  these  words  of  warning  the  present  proceeding  is  herewith  dismissed. 
Dgwuvq,  Suith,  Paob  and  Philbin,  JJ.,  concurred.  Proceeding  dismiaaed. 
Order  to  be  settled  on  notice. 


Vn.  IDENTIPICATION  OF  THE  EMPLOYER 

(W^ikmmfB  Comp^Bsatioii  Law,  §  8,  stibfc  S^  4  and  5) 
Decisions  and  opinions  npon  the  sabject  prior  to  Jnly,  1919,  are 
in  Bulletin  81,  pages  340-347,  and  Bulletin  95,  pages  194-225. 

A.  AGSHCT  FOB  SKPLOYIHO 

A  window  cleaner  fell  and  was  killed  while  at  wort  A  com- 
mission hearing  upon  death  benefit  claims  of  his  widow  and 
children  developed  the  fact  that  he  had  been  hired  by  one  man, 
Kosenblatt,  secretly  acting  as  agent  for  another,  Spiegel.  The 
arrangement  had  been  due  to  Spiegel's  difficulties  with  a  labor 
union.  Spiegel  did  business  under  a  company  name.  The  Appel- 
late Division  affirmed  an  award  against  the  company,  rather  than 
against  Bosenblatt,  unanimously  and  without  opinion:  SchlenJcer 
V.  Borough  Hall  Window  Cleaning  Co.,  Death  Case,  No.  350130, 
June  13,  1919;  190  App.  Div.  924,  Dec.  29,  1919. 

In  doubtful  cases  the  test  for  identifying  the  employer  is  the 
question  who  has  been  served  by  the  employee.  The  real  employer 
need  not  have  hired  the  employee  or  paid  him  his  wages. 

Under  the  State  Military  Law  the  City  of  New  York  pays  the 
wages  of  certain  National  Guard  employees.  Upon  death  of  a 
laborer  in  this  class  by  industrial  accident  the  Commission  awarded 
death  benefits  against  the  city.  The  Appellate  Division  reversed 
the  award  upon  the  ground  that  the  State  was  the  employer.  Its 
opinion  is  in  Bulletin  97,  page  77 :  Mvller  v.  City  of  New  York, 
20  S.  D.  R  375,  Apr.  21,  1919;  189  App.  Div.  863,  Nov.  12, 
1919. 

A  company  whose  goods  were  being  stowed  upon  a  ship  needed 
an  expert  stower  to  keep  watch  upon  the  stowing  and  to  report 
immediately  in  case  it  was  not  being  properly  done.  The  repre- 
sentative of  the  company  that  was  checking  up  the  goods,  having 
called  up  the  representative  of  the  company  that  owned  the  goods 
and  reported  the  name  of  an  applicant  for  the  job,  was  told  to  set 
him  to  work.  A  third  company  paid  the  expert  stower  his  wages 
and  charged  them  up  to  the  goodsrowning  company.  Upon  injury 
to  the  expert  stower  the  Commission  at  first  awarded  compensation 
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against  the  company  that  was  checking  up  the  goods  but  later 
substituted  for  it  the  company  that  owned  the  goods :  Newham  v. 
Ame  £  Co.,  21  S.  D.  R.  441,  Nov,  11,  1919. 

A  general  contractor  with  the  New  York  State  Highway  Depart- 
ment for  highway  construction  let  out  ninety  per  cent  of  the  work 
under  a  certain  contract  to  an  engineering  company  for  a  considera- 
tion of  $3000.  Upon  injury  to  an  employee  working  under  the 
engineering  company,  the  Commission  found  that  the  engineering 
company  was  the  agent  of  the  general  contractor  relative  to  the 
employee  and  awarded  compensation  against  the  general  con- 
tractor. The  highway  contract  contained  stipulations  that  it 
should  be  void  unless  the  general  contractor  insured  all  employees 
necessary  to  performance  of  the  work  and  that  it  should  not  be 
assigned  without  the  consent  of  the  Highway  Department.  The 
Commission  found  that  the  general  contractor  had  not  taken  out 
insurance,  though  a  company  consisting  of  himself  and  his  sons 
carried  a  blanket  insurance  policy :  Gray  v.  Walker,  Case  No. 
12125-R,  Aug.  11,  1919;  —  App.  Div.  — ,  pending  May  1,  1920. 

B.   OOVEBITMENT  COITTBOL 

During  the  war  the  Federal  Government  managed  the  railroads 
and  supervised  the  employment  of  workmen  by  government  con- 
tractors.    These  circumstances  did  not  constitute  it  the  employer 

in  lieu  of  the  railroads  or  the  contractors  as  concerned  liability 

• 

for  compensation  claims.  The  relations  of  the  government  and  the 
railroads  upon  this  score  have  been  set  forth  by  the  Appellate 
Division  in  Bryatni  v.  Pvllman  Co.,  text  of  which  is  in  Bulletin 
95,  pages  221,  222.  The  order  of  the  Appellate  Division  in  tiie 
Bryant  case  has  been  affirmed  by  the  Court  of  Appeals  without 
opinion.  Mar.  19,  1920.  The  United  States  Director  General 
was  held  not  responsible  in  Fish  v.  Butlamd  B.  B.  Co.,  text  of 
which  is  in  Bulletin  97,  pages  237,  238 ;  but  an  award  was  made 
against  him  in  Farrington  v.  U.  8.  B.  B.  Admmistraiion,  20 
S.  D.  K.  365,  Feb.  24,  1919;  190  App.  Div.  920,  Dec.  29,  1919; 
—  N.  Y.  — ,  Mar.  9,  1920.  The  Court  of  Appeals  reversed  the 
Farrington  award  for  want  of  coverage.  Federal  employment 
offices  selected  employees  for  government  contractors,  the  main 
object  being  safety  against  plots  of  alien  enemies.     One  such 
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employee  fell  from  a  truck  and  was  run  over  while  on  his  way 
to  his  job.  The  Commission  awarded  compensation  against  the 
contractor:  Haworth  v.  Brown,  20  S.  D.  K.  389,  4  Bui.  170, 
Apr.  30,  1919. 

C.  OENESAL  EMPLOYEE  VEBSirS  SPECIAL  EMPLOTEE 

According  to  leading  court  decisions,  the  Commission  may 
make  an  award  against  either  the  general  employer  or  the  special 
employer. 

A  general  contractor  company  for  bulkhead  work  in  a  bay  off 
Staten  Island  furnished  a  derrick  lighter,  together  with  its  equip- 
ment and  crew,  to  a  sub-contractor  company.  One  of  the  lighter 
employees,  a  watchman,  fell  from  a  gangplank  and  was  drowned. 
The  Commission  awarded  death  benefits  against  the  sub-contractor 
company.  Upon  appeal,  the  sub-contractor  company  claimed  that 
it  had  not  reqiiested  the  services  of  the  watchman,  had  no  use  for 
him  and  had  not  controlled  him  exclusively  or  had  the  power  to 
discharge  him.  But  the  general  contractor  claimed  that  the  watch- 
man had  been  stipulated  for  as  a  member  of  the  crew,  was  needed 
to  keep  the  fires  going  under  the  boilers  at  night  and  could  have 
been  discharged  by  the  sub-contractor's  captain  in  charge.  The 
Appellate  Division  affirmed  the  award  unanimously  and  without 
opinion:  Norman  v.  Merritt  &  Chapman  Derrick  &  Wrecking 
Co,,  Death  Case,  No.  69637,  June  2,  1919;  190  App.  Div.  887, 
Nov.  12,  1919. 

A  trucking  company  furnished  trucks  to  a  manufacturing  com- 
pany. When  it  did  not  have  as  many  trucks  as  the  manufacturing 
company  called  for,  the  trucking  company  procured  additional 
trucis  from  other  trucking  companies  and  sent  them  to  the  manu- 
facturing company.  It  made  no  profit  upon  the  trucks  so  pro- 
cured and  added  to  its  own  force.  The  shipping  clerk  of  the 
manufacturing  company  directed  the  trips  of  the  truck  chaffeurs. 
The  chauffeur  of  a  truck  company  procured  from  a  third  party 
lost  his  life  from  infection  of  a  wound  incurred  in  the  course  of 
this  employment.  Upon  appeal  from  death  benefits,  the  manu- 
facturing company  claimed  that  it  was  neither  special  nor  general 
employer,  but  the  Appellate  Division  affirmed  the  award  against  it, 
one  judge  dissenting  (191  App.  Div.  984) ;  upon  further  appeal. 
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the  Court  of  Appeals  safltained  the  maxmfaetaring  coanpany's 
contention;  it  reversed  the  Appellate  Division's  order  and  dis- 
missed the  claim,  with  majority  and  minority  opinions  as  follows : 

ScHWEiTZKB  V.  THOMPSON  &  NoEBis  Cc,  —  N.  Y.  — ,  June  1,  1920. 

CranEi  J.:  It  is  well  settled  that  one  may  be  in  the  general  service  of 
another  and  nerrertheless  with  respect  to  particular  work  may  be  transferred 
with  his  own  consent  or  acquiescence  to  the  service  of  a  third  person  so  that 
he  becomes  the  servant  of  that  person  with  all  the  l^al  consequences  of  the 
new  relation.  { Standard  Oil  Co.  v.  Anderson,  212  XJ.  S.  215,  220.)  Difficulty 
frequently  arises  in  determining  when  this  transfer  of  relationship  takes  place. 
The  rule  was  stated  in  this  court  in  HarteU  v.  Simonaon  and  Son  Co.  (21S 
N.  Y.  345,  349)   to  be  the  following: 

"A  servant  in  the  general  employment  of  one  person,  who  is  temporarily 
loaned  to  another  person  to  do  the  latter's  work,  becomes,  for  the  time  being, 
the  servant  of  the  borrower,  who  is  liable  for  his  negligence.  But  if  the  gen* 
end  employer  enters  into  a  c(»traci  to  do  the  work  of  another,  as  an  inde- 
pendent contractor,  his  servants  do  not  beccnne  the  servants  of  the  person 
with  whom  he  thus  contracts,  and  the  latter  is  not  liable  for  their  negligence," 

The  cases  of  Kellogg  v.  The  Church  Charity  Fowidation  of  Long  Island 
(203  N.  Y.  191)  and  Bchmedes  v.  Deffaa  (153  App.  IMv.  819;  214  N.  Y.  675) 
were  cited  as  illugtrationa  of  the  distinction. 

Recognizing  this  temporary  shifting  of  the  relationship  of  master  and 
servant  the  question  has  arisen  in  this  case  whether  l^e  Workmen's  Com- 
pensation Law  ( 0>ns.  Laws,  ch.  67 )  has  extended  liability  beyond  either  gen- 
eral or  special  employment.  Iliat  is,  wlD  one  engaged  in  a  hazixdoos  employ- 
ment be  liable  to  the  servant  of  another  who  happens  to  be  doing  work  for 
him  under  such  circimkstances  as  not  to  make  him  a  special  employer  under 
existing  law. 

It  was  intimated  in  Matter  of  Dale  v.  Saunders  Brothern  (171  App.  Div. 
528)  that  such  might  be  the  law.  This  case  was  affirmed  by  this  court  in 
218  N.  Y.  59.  The  facts  briefly  were  that  one  Dale  was  employed  as  a  wagon 
driver  by  Saunders  Brothers  who  sent  him  to  cart  dirt  from  a  sand  bank  for 
one  Walsh.  While  Dale  was  at  work  with  his  team  and  wagon  the  sand  bank 
fell  upon  him  and  killed  him.  The  claim  for  compensation  was  made  against 
the  general  employers,  Saunders  Brothers.  It  was  allowed  by  the  Appellate 
Division  and  by  this  court.  In  affirming  the  Dale  case  we  did  not  mean  to 
adopt  all  that  was  said  in  the  opinion  below.    It  was  there  stated: 

**  It  is  not  a  question  of  hiring,  or  of  master  and  servant,  bat  of  using 

and  putting  the  man  in  the  hazardous  employment  which  the  act  has  in 

view,     •     *     *     When  it  appears  that  a  person  is  carrying  on  such  hazardous 

employment  for  profit  and  that  a  person  in  his  service  or  who  he  is  employing 

or  using  therein  receives  an  injury,  compensation  follows."     (p.  531.) 

A  person  may  be  using  another  in  his  work  without  making  him  his  servant. 
A  man  in  the  trucking  business  may  contract  to  do  all  the  hauling  and 
delivering  for  a  manufacturer.  He  becomes  an  independent  contractor  for 
the    trucking    work.      The    manufacturer    would    be    using    the    drivers    or 

chauffeurs  in  his  business  but  they  would  not  be  his  employees. 
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The  basis  of  the  Workmen's  Compensaticm  Law  is  the  relationship  of 
master  and  servant.     Section  10  reads: 

"  Every  employer  •  •  •  shall  pay  ♦  •  •  compensation  ♦  •  ♦  for 
the  disability  or  death  of  his  employee  *  *  *  arising  out  of  and  in  the 
course  of  his  employment.'* 

The  employment  and  the  hazardous  occupation  go  together,  they  cannot  be 
separated.  The  general  employer  or  the  special  employer,  one  or  both,  may 
be  liable  but  there  must  be  employment  known  and  recognized  by  the  common 
law;  the  special  employer  becomes  such  because  at  conunon  law  the  servant 
of  another  becomes  his  servant  pro  hoc  vice.  In  this  respect  the  Workmen's 
Compensation  Law  has  not  changed  the  law. 
It  was  said  in  our  opinion  in  the  Dale  case: 

"  The  doctrine  of  respondent  superior  has  no  application  here,  nor  are  the 
rules  of  employers'  liability  for  negligence  controlling." 

But  this  was  said  in  answer  to  the  claim  that  the  responsibility  was  all 
Walsh's  as  he  was  a  special  employer. 

In  the  later  case  of  Matter  of  DeSoyer  v.  Cavanaugh  (221  X.  Y.  273,  275) 
the  claim  was  again  made  against  the  general  employer.  There  one  Joseph 
£.  DeNoyer  was  a  truck  driver  for  D.  fi.  Cavanaugh.  Cavanaugh  made  an 
arrangement  with  the  Crown  Oil  Company  to  furnish  a  horse  and  driver 
to  be  used  in  connection  with  a  tank  wagon  owned  by  the  company  for  the 
delivery  of  oiL  While  DeNoyer  waa  making  deliveries  he  was  injured  «und 
an  award  for  compensation  waa  made  against  Cavanaugh,  his  general  employer. 
In  sustaining  this  award  we  said  of  Dale  v.  Saunders  that  we  had  held  in 
that  case  that  the  general  employer  who  carried  on  a  hazardous  employment 
is  liable  imder  the  Workmen's  Compensation  Law  for  injuries  sustained  or 
death  inciurred  by  his  employee,  arising  out  of  and  in  the  course  of  his 
employment,  although  at  the  time  he  was  working  under  the  direction  of  a 
special  employer. 

It  was  further  stated  by  Judge  Pound  in  the  opinion: 

"  It  does  not  follow  that  by  the  application  of  this  rule  the  special 
em|4oyer  is  not  to  be  held  in  any  case.  The  fact  that  a  workmen  has  a 
general  and  a  special  employer  is  not  inconsistent  with  the  relation  of  employer 
and  employee  between  both  of  them  and  himself.  If  the  men  are  under  the 
exclusive  control  of  the  special  employer  in  the  performance  of  work  which 
is  a  part  of  his  business,  they  are,  for  the  time  being,  his  employees. 
{Comerford's  Case,  224  Mass.  571,  573.)  Thus  at  one  and  the  same  time 
they  are  generally  the  employees  of  the  general  employer  and  specially  the 
employees  of  the  special  employer.  As  they  may  under  the  common  law  of 
master  and  servant  look  to  the  former  for  their  wa^es  and  to  the  Utter  for 
damages  for  negligent  injuries,  so  under  the  Workmen's  CoinpciiAation  Law 
they  may.  so  far  as  its  provisions  are  applicable,  look  to  the  one  or  to  the 
other  or  to  both  for  compcns-  '  n  <»'r  \ij)ational  hazards 

(Workmen's  Compensation  Law  [Consol.  Laws,  chap.  671],  section  3,  subds. 
3,  4),  and  the  industrial  commission  may  make  such  an  award  as  the  facts 
in  the  particular  case  may  justify." 

Where,  therefore,  the  circumstances  show  that  a  servant  has  licen  trans- 
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ferred  by  his  general  employer  to  another  under  such  circumstances  as  to 
create  that  other  a  special  employer  under  the  rules  of  the  common  law  as 
heretofore  decided  the  Workmen's  Compensation  Commission  may  make  an 
award  for  injuries  received  against  the  general  employer  or  against  the 
special  employer  in  whose  work  the  employee  was  injured.  Hue  is  not  the 
same  as  saying  that  one  using  the  serrant  of  another  is  liable  simply  because 
the  servant  is  performing  his  work  when  the  relationship  of  special  employer 
and  employee  would  not  exist  at  common  law.  The  case  cited  {Cotnerfor^g 
Case,  supra),  indicates  that  such  was  our  holding.  In  that  case  a  contractor 
had  agreed  to  construct  a  small  brick  garage  and  applied  to  a  master  teamster 
to  take  some  concrete  windowsills,  wheelbarrows,  picks  and  shovels  out  to 
the  work  on  the  following  morning.  An  employee  of  the  teamster  having 
been  sent  with  the  team  was  injured  by  cme  of  the  sills  falling  upon  him 
and  it  was  held  that  the  employee  of  the  master  teamster  was  not  in  the 
employ  of  the  contractor  at  the  time  of  his  injury.  A  statute  in  Massa- 
chusetts, however,  reads  as  follows  (St.  1911,  ch.  751,  Fart  III,  section  17): 

"  If  a  subscriber  enters  into  a  contract,  written  or  oral,  with  an  independent 
contractor  to  do  such  subscriber's  woiic,  or  if  such  a  contractor  enters  into 
a  contract  with  a  subcontractor  to  do  all  or  any  part  of  the  work  comprised 
in  such  contract  with  the  subscriber,  and  the  association  would,  if  such 
work  were  executed  by  employees  immediately  employed  by  the  subscriber, 
be  liable  to  pay  compensation  under  this  act  to  those  employees,  the  associa- 
tion shall  pay  to  such  employees  any  compensation  which  would  be  payable 
to  them  under  this  act  if  the  independent  or  subcontractors  were  subscribers." 

Under  this  statute  it  was  said  by  the  court  that  the  Industrial  Accident 
Board  could  determine  whether  the  work  performed  by  Comerford,  the  driver, 
was  part  of  the  business  of  McDonald  &  Joslin  Company,  the  contractors, 
or  was  merely  ancillary  and  incidental  thereto. 

Wc  have  no  such  statute  in  this  state  and  unless  the  employee  hired  out 
to  another  becomes  his  employee  imder  the  ad  hoc  doctrine  ( Cannon  v.  Fargo, 
222  N.  Y.  321)  the  Workmen's  Compensation  Law  only  applies  to  the  general 
employer. 

It  was  said  that  the  case  of  Matter  of  Nolan  v.  Cranford  Co.  (4  State  Dept. 
Rep.  337;  affd.,  171  App.  Div.  959;  219  N.  Y.  681)  is  opposed  to  this  ruling. 
No  opinions  were  written  in  the  appellate  courts.  Findings  in  that  case  made 
by  the  Industrial  Commission  established  that  Nolan,  the  employee  of  one 
Kane,  was  at  all  times*  under  the  direction  and  control  during  the  working 
hours  of  Cranford  &  Company,  the  special  employer.  This  constituted  within 
the  rules  first  stated  in  this  opinion   a  special  employer  at  common  law. 

Understanding  this  to  be  the  rule  we  shall  now  attempt  to  apply  it  to 
the  facts  of  this  case  to  determine  whether  or  not  the  award  here  allowed 
against  the  alleged  special  employer  was  proper. 

Thompson  &  Norris  Company  of  New  Jersey  had  a  factory  for  manu- 
facturing paper  goods  at  212  Concord  Street,  Brooklyn.  This  company  had 
an  agreement  with  Herman  Gier  doing  business  under  the  name  of  Gier 
Auto  Trucking  Company  whereby  Gier  was  to  do  the  trucking  for  the  Thomp- 
son &,  Norris  Company  at  the  stipulated  sum  of  $15  per  day  for  each  truck, 
Gier  to  furnish  trucks  and  chauffeurs.    Gier  testified: 

**  I  do  work  for  Thompson-Norris  Co.,  corrugated  paper  factory,  I  do  their 
business  as  they  want  it,  ten  trucks  or  twelve  trudcs  or  one  truck,  or  two 
trucks,  I  send  them  what  trucks  they  need,  with  no  contract.    I  have  three 
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trucks  of  my  own  and  when  I  run  short  I  go  outside  and  hire  trucks  from 
somebody  else.  •  •  •  i  give  the  shipping  clerk  the  authority  to  send  my 
trucka  where  he  pleases." 

If  the  company  did  not  like  the  chauffeur  they  would  tell  Gier  not  to 
send  him.  It  had  no  right  to  discharge  him  but  would  notify  his  employer, 
Gier.  Gier  by  oral  contract  agreed  to  do  the  trucking  for  the  Thompson 
k  Norris  Company  at  $15  per  truck  per  day  and  the  only  control 
which  the  company  had  over  the  chauffeurs  was  to  tell  them  where  to  go 
and  what  to  bring  or  carry.  On  the  day  in  question  the  company  wanted 
more  trucks  than  Gier  had,  whereupon  he  sent  to  the  £.  ft  R.  Trucking 
Company  for  an  additional  truck.  This  was  operated  by  a  chauffeur  named 
Henry  Wichser,  under  the  same  conditions  and  arrangements  as  were  Gier's 
trucks.  The  £.  &  K.  Trucking  Company  received  $15  a  day.  Wichser  was 
paid  by  it  $4  a  day. 

Wichser  stood  in  the  same  relationship  to  the  Thompson  &  Norris  Com- 
pany  as  did  Gier's  chauffeurs. 

Wichser  was  injured  while  assisting  in  putting  a  roll  of  paper  on  his 
truck.  From  his  injuries  he  died.  Was  he  at  the  time  in  the  employ  of 
Thompson  &.  Norris  Company  of  New  Jersey? 

Under  the  authorities  of  Hartell  v.  Simonson  d  Son  Co,  [supra)  and  Kellogg 
V.  Church  Charity  Foundation  of  L.  /.  (supra)  this  company  was  not  the 
special  employer  of  Wichser  and  an  award  against  it  on  such  basis  cannot  be 
sustained. 

The  order  appealed  from  should  be  reversed  and  the  claim  dismissed,  with 
costs  in  all  courts  against  state  industrial  commission. 

Chase,  J.  (dissenting) :  I  dissent  solely  on  the  grounds  that  I  do  not  think 
either  Gier  or  Reyelts  and  Eppler  were  independent  contractors.    The  claim- 
ant pursuant  to  his  employment  was  engaged  at  the  time  of  his  injury  with 
a  conceded  employee  of  the  Thompson  k  Norris  Company  loading  the  truck 
of   which  he   was   in   charge.     The   Thompson   k  Norris  Company  engaged 
trucks  and  chauffeurs  at  a  given  price  per  day  as  laborers  are  employed  from 
any  agency,  not  to  perform  a  separate  and  independent  piece  of  work  but 
to  do  the  work  of  the  Thompson  k  Norris  Company  of  a  particular  kind  in 
connection  with  their  general  work  as  manufacturers  of  paper  goods.     The 
claimant  was  required,  in  connection  with  other  employees  of  the  Thompson 
k  Norris  Company,  to  load  the  truck  and  then  after  driving  the  same  to  the 
place  for  the  delivery  of  the  goods,  to  assist  such  employees  in  unloading  it, 
ail  in  pursuance  of  the  direction  of  the  Thompson  k  Norris  Company.    These 
facts  are  sufficient  to  sustain  the  finding  of  the  commissioners,  in  substance, 
that  the  claimant  was  a  special  employee  of  the  Thompson  k  Norris  Com- 
pany.    {Matter  of  Dale  v.  Saunders  Bros,,  218  N.  Y.  69;  Matter  of  DeNoyer 
V.  Cavanaugh,  221  N.  Y.  273;  Matter  of  Nolan  v.  Cranford  Co.,  219  N.  Y. 
581). 

HisoocK,  Ch.  J.,  Cabdozo  and  McLauohun,  JJ.,  concur  with  Crane,  J.; 
HooAi7  and  Elkus,  JJ.,  concur  with  Chase,  J. 
Order  reversed,  etc. 

A  railroad  company  procured  the  services  of  teams,  trucks  and 
drivers  through  an  intermediary.  The  driver  of  a  truck  furnished 
in  such  wise  by  a  trucking  firm  was  jolted  from  his  seat  and 
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injured  while  crossing  the  railroad^s  tracks.  In  contrast  with  the 
Schweitzer  case,  the  Commission  awarded  compensation  against 
the  trucking  firm  from  which  the  intermediary  had  procured  the 
truck  and  driver.  Commissioner  Sayer,  who  had  dissented  in  the 
Schweitzer  case,  wrote  the  prevailing  opinion.  He  said  that  the 
accident  was  clearly  "incidental  to  the  business  of  trucking." 
Commissioner  Lyon,  dissenting,  said  that  the  accident  was  due  to 
the  dangerous  condition  of  the  railroad  track:  WMeben  v. 
Flynn  Bros.,  21  S.  D.  R.  81,  5  Bui.  13,  Sept.  9,  1919. 

The  Commission  has  upheld  an  award  of  one  of  its  deputy  com- 
missioners against  a  general  employer  in  a  trucking  case  upon  the 
ground  that  exclusive  control  of  the  injured  truckman  had  not 
passed  to  the  special  employer :  Monahan  v.  Dennis^  5  Bui.  93, 
but  has  upheld  an  award  against  the  City  of  New  York  as  special 
employer  in  a  trucking  case  connected  with  its  street  cleaning 
department  upon  the  ground  that  the  city  owned  the  truck  that 
was  the  cause  of  the  accident,  etc. :  Mackey  v.  CUy  of  New  York, 
6  Bui.  102. 

A  laborer  who  had  been  helping  to  unload  screenings  from  a 
railroad  car  and  had  mounted  upon  his  employer's  truck  for  the 
trip  home  responded  to  a  request  of  the  station  agent  for  help 
to  close  the  door  of  a  car  other  than  the  one  which  he  had  been 
unloading.  The  door  caught  his  finger  and  the  injury  led  to  his 
death  from  tetanus.  The  Appellate  Division  affirmed  an  award 
of  death  benefits  against  the  railroad  upon  the  ground  that  it  had 
become  the  injured  man's  temporary  employer.  Justice  H,  T. 
Kellogg  dissented  with  opinion  text  of  which  is  in  Bulletin  97, 
p.  52.  The  Court  of  Appeals  reversed  the  Appellate  Division's 
order  upon  authority  of  Justice  Kellogg's  dissenting  opinion: 
Farringfon  v.  U.  8.  R.  R.  Administration^  S.  D.  R.,  vol.  20, 
p.  365,  Feb.  24,  1919;  190  App.  Div.  920,  Dec.  29,  1919;  — 
N.  Y.  — ,  Mar.  9,  1920. 

Other  cases  in  which  a  person  regularly  employed  by  one 
employer  met  with  accidental  injury  while  temporarily  employed 
by  another  employer  and  award  was  made  against  the  temporary 
employer  are:  Ahromowitz  v.  Hudson  View  Construction  Co., 
Case  No.  200800,  Mar.  7,  1919;  188  App.  Div.  356,  June  30, 
1919;  228  K  Y.  Rep.  — ,  Jan.  20,  1920;  and  Lozar  v.  Weisherg 
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Bcuer  Co.,  5  Bui.  IS,  Sept.  2,  1919.     Text  of  opinion  in  the 
Abromowitz  case  is  in  Bulletin  97,  pages  63  and  64. 

D.  AWABO  AOADrST  TWO  EXTLOTEBS 

A  manufacturer  leased  a  foundry  from  the  trustee  of  an  estate. 
The  two  then  entered  into  an  agreement  to  employ  a  man  for  the 
foundry  office  who  should  attend  to  the  business  of  both,  without 
definitely  dividing  his  time  between  themselves.  One  of  them 
paid  him  seventy-five  dollars  per  month  and  the  other  twenty 
dollars  per  week.  The  employee  slipped  upon  some  steel  plates 
and  injured  himself  while  going  out  from  the  office  into  the  foun- 
dry to  deliver  a  telephone  message  to  the  driver  of  a  third  party 
who  was  delivering  a  load  of  coal.  The  Commission  apportioned 
payment  of  a  compensation  award  equally  between  the  trustee  and 
the  manufacturer ;  the  trustee  took  an  appeal  from  his  part  of  the 
award  upon  the  ground  that  the  estate  had  not  been  engaged  in  a 
hazardous  occupation,  that  the  plates  upon  which  the  employee 
had  slipped  had  not  been  placed  by  the  estate  and  that  the 
employee  had  been  working  upon  the  books  of  the  manufacturer 
when  he  was  asked  to  deliver  the  message.  The  court  reversed 
the  award  as  to  the  estate  and  dismissed  the  claim  against  it  upon 
the  ground  that  there  was  no  evidence  tending  to  show  any  lia- 
bility on  its  part:  Job  v.  Hislop  cmd  Marshall  Estate,  21  S.  D. 
R.  182,  5  Bui.  25,  Sept.  9,  1919 ;  —  App.  Div.  — ,  May  5,  1920. 

In  the  trucking  case  of  Wohleben  v.  Flynn  Bros.,  noticed  above, 
Commissioner  Lyon's  dissenting  opinion  emphasized  the  duty  of 
the  Commission  to  decide  between  the  general  employer  and  the 
special  employer  and  held  that  justice  required  an  award  to  run 
against,  and  to  be  shared  equally  by  both. 

E.  CLAIM  AOAIHST  WBOHO  PAETT 

The  Commission  has  corrected  claims  of  injured  employees  as 
to  identity  of  their  employees  and  made  awards  accordingly  in 
Bengivengo   v.  East  River  Stevedoring  Co.,   5   Bui.    133,   and 
McCabe  v.  Bevsdict  or  Adams,  5  Bui.  134. 
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Vm.  STATE  INSURANCE  CONTRACTS 

A.   WITUD£AWAL  OF  EHFLOTERS 

To  withdraw  from  his  insurance  in  the  state  fund  an  employer 
must  fulfil  four  conditions,  namely,  (1)  Give  the  Commission 
written  notice  within  thirty  days  before  the  date  of  the  next 
semi-annual  insurance  accounting;  (2)  Pay  up  all  premium 
arrears;  (3)  Insure  with  a  private  carrier  or  qualify  as  a  self- 
insurer;  and  (4)  Send  his  insurance  contract  to  the  state  fund  for 
cancellation  (Workmen's  Compensation  Law,  §  100).  The  agent 
of  some  window  cleaning  companies  wrote  to  the  state  fund  to 
say  that  the  companies  desired  to  withdraw  from  the  fund ;  there- 
after an  employee  of  each  of  two  companies  met  with  accidental 
death  and  claims  for  benefits  came  before  the  Commission ;  upon 
opinion  by  Commissioner  Sayer,  the  Commission  held  that  the 
agent's  letter  had  been  ineffective  for  the  purpose  of  withdrawal, 
and  also  for  the  purpose  of  cancellation,  because  the  employer 
companies  had  not  complied  with  a  single  one  of  the  law's  four 
conditions,  and  that  the  employers  were  therefore  still  under  the 
protection  of  their  state  fund  insurance;  Commissioner  Saver 
interpreted  the  phrase,  *'  within  thirty  days,"  in  §  100  to  mean 
"  within  not  less  than  thirty  days  " :  Schwartz  v.  Home  House  & 
Window  Cleaning  Co.  and  Zikeski  v.  Cosmopolitan  House  £ 
Window  Cleaning  Co.,  5  Bui.  107,  Jan.  20,  1920. 

B.  CANCELLATIOir  OF  POUCIES 

The  state  fund  can  cancel  a  policy  for  non-payment  of  pre- 
miums and  for  no  other  cause  (Workmen's  Compensation  Law, 
§  54,  subd.  5).  But  employers  must  send  in  their  insurance 
contracts  for  cancellation  as  a  condition  to  voluntary  withdrawal 
from  the  fund  (Workmen's  Compensation  Law,  §  100).  The 
fund  must  give  ten  days'  notice  to  the  Commission  and  the  insured 
employer  before  cancelling,  even  though  it  is  acting  in  response 
to  the  employer's  desire  and  attempt  to. withdraw  from  his  insur- 
ance; the  Commission  has  so  held  in  the  Schwartz  and  Zikeski 
cases  noticed  in  the  preceding  topic. 

C.  DEPOSIT  OF  PBESENT  VALTnB 

This  topic  is  presented  above,  page  49. 
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IX.  PRIVATE  INSURANCE  CONTRACTS 

A  SEPOSH  PBEKIUIIS 

An  insurance  agent  issued  to  an  employer  a  form  of  policy 
''  that  did  not  require  the  advance  payment  of  the  full  premium 
but  called  for  the  payment  of  what  is  known  as  a  deposit  pre- 
mium/' The  agent  told  the  employer  that  deposit  of  $1000  and 
quarterly  payments  of  earned  premium  would  protect  him  at  all 
times  and  would  automatically  renew  his  policy  at  the  end  of  the 
year.  Modifications  of  the  wording  of  the  standard  form  of 
policy  accorded  with  the  agent's  statement.  At  the  end  of  the 
first  year  the  company,  without  request,  forwarded  to  the  employer 
a  renewal  policy  and  asked  for  a  second  deposit  of  $1000.  The 
employer  paid  the  second  deposit.  The  company  failed  to  send 
a  renewal  policy  at  the  end  of  the  second  year  and  refused  to 
accept  liability  upon  the  occurrence  of  two  accidents  to  employees 
of  the  insured  employer  shortly  after.  It  had  made  no  attempt  to 
return  the  employer's  deposit  until  after  the  occurrence  of  the 
accidents.  The  Commission,  upon  advice  of  Commissioner  Sayer, 
found  that  a  valid  contract  of  insurance  was  in  force  and  made 
awards  against  the  insurer:  Lemmo  et  al.  v.  Hayes  Construc- 
tion Co.,  20  S.  D.  R.,  404,  May  13,  1^19. 

B.  SECOHS  ACCIDENT  FOLIO  WING  FIBST 

When  an  employee  meets  with  one  accident  and  later  meets 
with  another,  the  question  whether  the  second  accident  is  trace- 
able to  the  first  becomes  important  if  (1)  the  second  accident  has 
not  arisen  out  of  or  in  the  course  of  the  employment  or  (2)  the 
employer  has  failed  to  carry  insurance  at  the  time  of  either  acci- 
dent or   (8)   the  employee  has  entered  the  aery  ice  of  a  new 

employer  during  the  interval  between  the  accidents  or  (4)  the 
employer  remaining  the  same,  the  insurance  policy  in  force  at  the 

time  of  the  first  accident  has  expired  in  the  interval  between  the 
accidents  and  the  employer  has  insured  again  with  a  different 
carrier.  The  first  of  these  four  situations  presents  a  question  of 
coverage  pure  and  simple;  the  other  three  present  the  question: 
Who  is  liable  for  payment  of  compensation  ?    In  a  case  illustrat- 
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ing  the  fourth  category,  a  chauffeur  broke  hb  arm  while  cranking 
his  motor  car,  May  13,  1918.  Having  received  compensation  for 
sixteen  weeks,  he  returned  to  work  September  3,  1918,  by  direc- 
tion of  the  physician  furnished  to  him  by  the  insurance  carrier. 
After  working  four  days  he  broke  his  arm  over  again  in  the  same 
act  of  cranking  the  machine.  The  Commission  held,  thereupon, 
that  the  chauffeur  had  lost  the  use  of  one-third  of  his  right  hand. 
In  the  interval  between  the  two  accidents  the  employer  company's 
policy  expired  and  it  insured  with  a  different  company.  If  the 
second  accident  should  be  traceable  to  the  first  the  earlier  insurer 
would  be  liable  for  compensation  on  account  of  the  loss  of  use ;  if 
not,  the  later  insurer  would  be  liable.  The  Conunission  decided 
that  the  earlier  insurer  was  responsible  for  the  compensation. 
The  Appellate  Division  affirmed  the  award  with  majority  and  dis- 
senting opinions.  The  dissenting  opinion  took  the  ground  that 
both  insurers  were  liable  and  that  the  Commission  ought  to  have 
apportioned  payment  between  them.  The  Court  of  Appeab 
affirmed  the  Appellate  Division's  order,  without  opinion,  May  4, 
1920.     The  Appellate  Division  opinions  are  as  follows: 

Phillips  t.  Holmes  Exfbbss  Co.,  190  App.  Diy.  336,  Dec.  29,  1919. 

CoGHXAm;  J.:  While  it  may  be  that  part  of  the  digability  reaults  from 
what  occurred  September  7,  1918,  the  evidence  la  nevertheless  clearly  persua- 
sive if  not  conclusive  that  nothing  would  have  occurred  on  September  7th,  if 
it  had  not  been  for  the  accident  on  May  13,  1918.  The  Commission  finds  that 
on  September  7th,  while  attempting  to  crank  an  automobile  as  the  claimant 
''took  hold  of  the  crank  handle  the  fracture  which  he  had  sustained  on 
May  13,  1918,  again  parted."  The  evidence  justifies  no  other  finding.  There 
was  no  accident  on  September  7th,  except  as  the  condition  caused  by  the 
accident  in  May  was  made  worse.  Clearly  if  the  claimant  had  not  broken 
his  arm  in  May  he  would  have  sustained  no  injury  in  September.  That  is 
entirely  clear  from  the  record.  It  is  just  that  the  first  insurer  should  bear 
the  entire  liability  and  it  is  unjust  that  the  claimant  should  be  subjected 
to  the  delay  and  annoyance  of  an  attempted  adjustment  of  liability  between 
the  two  insurance  carriers. 

All  concur,  except  Lton,  J.,  who  votes  to  remit  the  matter  to  the  Com- 
mission for  further  consideration  and  for  additional  findings  as  to  the  cause 
of  the  present  injury  and  the  liability  therefor,  with  an  opinion  in  which 
John  M.  Kkllogq,  P.  J.,  concurs. 

Lyon,  J.:  On  May  13,  1918,  the  claimant,  who  was  a  chauffeur  in  the 
employ  of  the  Holmes  Express  Company,  sustained  a  fracture  of  his  right 
forearm  while  cranking  an  automobile.  The  accident  arose  out  of  and  in 
the  course  of  his  employment.    His  employer  was  insured  in  the  ifltna  Life 
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InBurance  Company  and  paid  him  compensation  until  September  3^  1918.  He 
returned  to  work  for  the  Holmes  Express  Company  on  that  day  under  the 
advice  of  the  surgeon  of  the  iEtna  Life  Insurance  Company  that  he  was  well 
enough  to  work,  and  would  be  better  off  for  working,  although  the  claimant 
told  the  surgeon  he  did  not  feel  able  to  work.  On  September  7,  1018,  as  a 
result  of  again  attempting  to  crank  an  automobile  the  fracture  parted  and 
he  sustained  the  loss  of  the  use  of  one-third  of  his  right  hand.  Concededly, 
the  accident  arose  out  of  and  in  the  course  of  his  employment.  Sometime 
between  May  13th  and  September  7th,  but  the  record  is  silent  as  to  the 
exact  date,  the  insurance  in  the  ^tna  Life  Insurance  Company  expired,  and 
the  employer  took  insurance  in  the  Maryland  Casualty  Company.  The  State 
Industrial  Commission  awarded  compensation  of  $1,100  against  the  Holmes 
Express  Company  and  the  ^tna  Life  Insurance  Company.  From  the  award 
the  employer  and  insurer  appeal. 

In  many  cases  we  have  held  that  where  the  claimant  was  not  in  good  bodily 
condition  nevertheless  the  insurer  took  the  man  as  he  was  and  have  affirmed 
recoveries  for  the  full  amount.  The  State  Industrial  Commission  held  in 
the  case  of  Herald  v.  Cohen  d  Symanshy,  and  the  decision  was  unanimously 
affirmed  by  this  court  (186  App.  Div.  933),  that  where  a  laborer  met  with  an 
accident  dislocating  his  hip  and  was  confined  to  the  hospital  for  two  months, 
and  three  wedka  later  having  returned  to  his  work,  his  hip  was  redislocated, 
this  time  with  a  fracture  resulting  in  a  permanently  bad  leg,  in  the  mean- 
time the  policy  under  which  he  had  received  compensation  had  expired,  and 
the  insurer  claiming  the  second  dislocation  to  be  a  separate  and  distinct 
accident,  the  second  dislocation  was  in  consequence  of  the  first  and  made  an 
award  of  compensation  to  the  claimant.  In  the  present  case  the  Commission 
has  found  claimant  sustained  the  loss  of  the  use  of  one-third  of  the  right 
hand  as  the  result  of  the  accident  of  September  7th.  But  the  medical  report 
shows  that  the  limitation  in  supination  of  the  forearm  is  in  consequence  of 
the  injury  in  May.  The  defect  in  the  muscular  grasping  power  of  the  hand 
and  the  slight  restriction  of  wrist  joint  is  in  consequence  of  the  injury  in 
September.  From  this  it  is  apparent  that  the  present  disability  exists  by 
reason  of  the  two  accidents,  and  hence  the  compensation  should  be  payable 
by  both  insurers.  The  case  should,  therefore,  be  sent  back  to  the  Commission 
to  determine  the  extent  of  the  disability  occasioned  by  each  accident. 

The  case  should  be  remitted  to  the  State  Industrial  Commission  for  further 
consideration,  and  for  additional  findings  as  to  the  cause  of  the  present 
injury,  and  the  liability  therefor. 

John  M.  Kellogg,  P.  J.,  concurs.    Award  affirmed. 

A  synopsis  of  the  Herald  case  is  in  Bulletin  95,  pages  240,  241. 
In  that  case,  as  in  the  Phillips  case,  award  of  compensation  for 
the  second  accident  was  made  against  the  earlier  instead  of  the 
later  carrier. 


X.  FILING  OF  COMPENSATION  CLAIMS 

A.    SniTICIEirCT 

1.   DEATH  BENEFIT  FILING  INDEPENDENT  OF  DISABILITY  FILING 

The  fact  that  an  injured  employee  has  survived  his  accident 
beyond  the  year's  limit  for  filing  a  claim  and  has  failed  to  file 

a  claim  within  the  year  does  not  debar  the  widow,  children  or 
dependents  from  death  benefits  if  they,  or  any  of  them,  file  a 
claim  within  a  year  after  his  death,  award  being,  of  course,  con- 
tingent upon  his  death  having  been  due  to  the  accident:  O'E&m 
V.  Bliiis  Co.,  186  App.  Div.  556,  Max.  5,  1919 ;  227  N.  Y.  Rep. 
597,  Oct.  21,  1919.  O'Esau's  accident  occurred  March  28, 
1916;  he  filed  a  claim  for  compensation  June  6,  1917;  he  died 
March  21,  1918,  and  his  widow  filed  a  claim  for  death  benefits 
next  day  after  his  death,  being  almost  two  years  after  his  accident 
The  wording  of  the  Appellate  Division's  opinion  might  indicate 
that  failure  to  give  notice  aifected  its  death  benefit  decision  in 
O'Esau  t\  Bliss  Co.  Such  was  not  the  case  (14  S.  D.  R  696). 
The  memorandum  of  the  Court  of  Appeals  states  the  issue  as 
solely  one  of  failure  to  file  a  claim.  (227  ^.  Y.  Rep.  597.)  Fail- 
ure to  give  timely  notice  of  the  accident  as  affecting  claim^i 
made  by  dependents  is  presented  below,  page  86.  Text  of  the 
Appellate  Division's  opinion  in  the  (XEsau  death  benefit  case  is 
in  Bulletin  95,  page  253. 

Justice  Kellc^  wrote  the  opinion  in  the  O'Esau  case.  The 
later  opinion  written  by  Justice  Woodward  in  Wright  v.  Brook- 
lyn Union  Gas  Co.  appears  to  be  somewhat  in  conflict  with  the 
O'Esau  opinion.  In  the  Wright  case,  the  employee's  original 
accident  occurred  April  14,  1915;  he  failed  to  file  any  claim 
whatever;  he  died  January  15,  1919;  the  Commission  found  that 
his  death  was  traceable  through  an  intermediate  accident  to  his 
accident  of  April  14,  1915;  his  widow  filed  a  claim  February 
20,  1919,  five  week^  after  his  death.  She  was  awarded  death 
benefits  August  15,  1919.  Relative  to  the  validity  of  the  widow's 
clnim,  Justice  Woodward  said: 
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Wright  v.  Bbookltn  Union  Gas  Co.,  190  App.  Div.  824,  Mar.  3,  1920,  in  part. 

Section  28  of  the  Workmen's  Compensation  Law  provides  that  "  the  right 
to  claim  compensation  under  this   chapter  shall  be   forever   barred  unless 
within  one  year  after  the  injury,  or,  if  death  result  therefrom,  within  one 
year  after  such  death,  a  claim  for  compensation  thereunder  shall  be  filed 
with  the  Commission."     The  injury  which  is  said  to  have  been  the  direct 
cause  of  the  death  occurred  on  the  14th  day  of  April,  1915.     On  the  '3d  day 
of  April,  1916,  the  same  person  gave  a  notice  of  injury,  described  as  "  drilling 
a  hole  in  piece  of  iron,  became  sick  from  gas  in  blacksmith  shop,"  and  the 
result  is  described  as  "  slight  attack  of  gas  asphyxia,"  and  no  mention  is 
made  of  any  alleged  injury  which  is  now  given  as  the  cause  of  death.     On 
the  14th  day  of  April,  1916,  the  period  of  one  year  had  elapsed  from  the  date 
of  the  original  injury.    The  alleged  injured  man  was  at  work  for  the  same 
employer  and  had  neither  given  notice  of  his  alleged  claim  imder  the  pro- 
visions of  his  supposed  injury,  nor  had  he  filed  any  claim  in  respect  thereto. 
He  was  clearly,  during  his  lifetime,  the  only  person  having  an  interest  in 
the  alleged  claim,  and  the  statute  provides  that  such  a  claim  "  shall  be  for- 
ever barred  unless  within  one  year  from  the  injury  "  a  claim  shall  be  pre- 
sented to  the  Commission.    During  a  period  of  one  year  the  injured  man,  if 
living,  had  the  exclusive  right  to  file  a  claim.     If  he  had  done  so  and  an 
award  for  the  comparatively  unimportant  injury  had  been  made,  it  must 
be  obvious  that  it  could  not  afterward  be  made  the  basis  for  a  claim  such 
as  is  here  under  consideration.    The  right  vesting  in  the  injured  man  having 
been  allowed  to  lapse,  or  to  become  "forever  barred,"  is  it  possible  for  any 
court  to  hold  that  it  may  be  revived  for  the  purpose  of  affording  the  ground- 
work for  a  death  claim?    Of  course,  if  the  injured  man  had  died  within  one 
year  of  the  injury  from  the  results  of  such  injury,  and  proper  notice  had 
been  given,  a  claim  filed  within  one  year  of  the  death  would  preserve  the 
rights  of  the  present  claimant;  but  here  the  original  injury  did  not  result 
in  death  within  one  year ;  and  it  itf  not  claimed  that  it  would  have  resulted  in 
death  except  for  the  alleged  injury  in  1918,  more  than  three  years  later.    Obvi- 
ously the  injured  man  could  not  have  reached  back  to  the  primary  injury  and 
used  it  to  increase  his  damages,  if  he  had  survived  the  second  injury,  and 
it  seems  equally  clear  to  us  that  the  present  claimant  has  no  ground  for 
predicating  her  claim  upon  an  injury  the  right  to  claim  compensation  for 
which  had  been  forever  barred  long  before  the  alleged  second  injury. 

The  contract  of  insurance  was  at  an  end  when  the  injured  man  made  no 
claim  within  the  year  limited  by  the  statute. 

Justice  Woodward  attacked  the  award  also  upon  the  ground 
that  the  second  accident  had  no  relation  to  the  first  and  that  due 
notice  of  the  second  accident  had  not  been  given.  In  accordance 
with  his  opinion,  full  text  of  which  appears  below,  page  89,  the 

court  reversed  the  award  and  remitted  the  proceeding  to  the 
Commission. 

S.  CLAIM  BT  CONSULAR  OFFICER 

Filing  by  a  consular  officer  of  a  claim  on  behalf  of  the  bene- 
ficiaries of  a  fatally  injured  employee  who  live  in  the  country 
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that  he  represents  avoids  the  year's  time  limit  of  Workmen's 
Compensation  Law,  §  28.  The  Commission  has  concurred  in 
opinions  of  Commissioners  Lyon  and  Sayer  to  such  effect:  Pinco 
V.  St.  Lawrence  Pyrites  Co.,  19  S.  D.  R.  514,  4  Bnl.  149,  Apr. 
9,  1919 ;  Sagardi  v.  Fort  Montgomery  Iron  Works,  21  S.  D.  R. 
433,  Nov.  11,  1919. 

While  a  consul  may  thus  represent  his  nationals  for  the  filing 
of  claims,  he  may  not  collect  the  compensation  without  definite 
authority  from  the  claimants :  Pinco  v.  St.  Lawrence  Pyrites  Co., 
19  S.  D.  R.  514,  4  Bui.  149,  Apr.  9,  1919;  ScaauneUa  v.  Hydro 
Construct  ion  Co.,  5  Bui.  94.  The  Scannella  case  is  reviewed 
above,  page  51. 

8.  CLAIM  AGAINST  WRONG  PARTY 

An  injured  employee  was  much  in  doubt  as  to  which  of  three 
companies  concerned  in  the  lading  of  a  vessel  had  been  his 
employer  at  the  time  of  his  accident.  As  the  event  proved,  he 
filed  claim  against  the  wrong  one  of  them.  The  Commission 
went  into  the  maze  of  contractual  relations  of  the  three  companies, 
determined  the  true  employer  company  and  made  award  against 
it,  notwithstanding  that  the  employee  had  not  named  it  in  his 
claim.  In  concluding  his  opinion  in  the  case,  Commissioner 
Lyon  said: 

Newham  v.  Abne  &  Co.,  21  S.  D.  R.  441,  Nov.  11,  1919,  in  part. 

If  we  were  governed  by  the  same  technicalities  which  control  in  an  ordinary 
lawsuit,  the  fact  that  the  claimant  has  nowhere  specifically  made  claim 
against  the  Chili  Exploration  Company  would  be  very  troublesome.  If  the 
claimant  were  to  sue  at  common  law  for  damages  growing  out  of  negligence, 
he  would  very  probably  be  turned  out  of  court  because  he  had  not  made  the 
proper  party  defendant,  but  I  do  not  think  that  that  is  fatal  to  his  claim 
against  the  Chili  Exploration  Company  in  this  case,  because,  although  the 
claim  is  not  specifically  filed  against  that  company,  that  company  has  been 
represented  on  all  the  hearings,  and  it  certainly  is  not  the  fault  of  the 
claimant  that  he,  a  layman,  was  not  able  in  advance  of  the  testimony  to 
determine  accurately  who  is  liable  to  him  for  compensation  in  a  case  which 
has  given  the  Commission  as  much  trouble  to  determine  after  hearing  all 
the  testimony  as  this  case  has.  The  whole  theory  of  the  Compensation  Law 
is  to  brush  aside  technicalities  and  do  substantial  justice  between  claimant 
and  the  real  parties  who  are  employers,  and  certainly  no  injustice  can  be 
done  where  all  parties  are  before  the  Commission,  if  the  Conunission  px» 
through  the  intricate  mass  of  facts  to  the  real  crux  of  the  situation. 
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4.  ELECTION  TO  SUE  AS  A  CLAIM 

In  cases  of  negligence  actions  against  third  parties  under  §  29, 
a  notice  of  the  election  to  sue  filed  with  the  Commission 
within  a  year  after  the  accident  is  a  sufficient  claim  of  compensa- 
tion to  avoid  the  limit  of  one  year,  as  fixed  by  §  28,  if  such  notice 
reserves  to  the  injured  employee  and  his  dependents  all  further 
compensation  law  rights  and  remedies.  Cases  in  point  have  been 
cited  in  Bulletin  95,  p.  254.  A  later  case  is  Hagedomey  v. 
National  Sugar  Refining  Co.,  21  S.  D.  R.  368,  5  Bui.  27,  Oct 
29,  1919.  The  Hagedomey  case  illustrates  the  importance  of 
preserving  evidence  that  notice  of  election  has  been  given. 

B.  TiHE  innT 

1.  ESTOPPEL 

Misleading  statements  of  the  employer  or  the  insurance  carrier 
to  the  injured  employee  about  the  Compensation  Law  do  not  estop 
them  from  pleading  his  failure  to  file  a  claim  with  the  Commis- 
sion within  one  year  after  his  accident  as  a  bar  to  compensating 
him.  The  Courts,  reversing  the  Commission's  rulings,  have  so 
held  with  opinions  in  TwonJco  v.  Rome  Brass  &  Copper  Co,  and 
other  cases  presented  in  Bulletin  95,  pages  256-266.  The  Com- 
mission has  followed  these  decisions  in  a  later  case  in  which 

the  injured  employee  applied  to  his  employer  for  information 
about  the  Compensation  Law  and  the  employer  told  him  that  it 
did  not  apply  to  his  case  because  his  accident  had  occurred  outside 
the  State.  Rosenberg  v.  Oolderiblum  &  Co,,  20  S.  D.  R.  469,  5 
Bui.  12,  Aug.  2,  1919. 

t.  EXCEPTIONS 

The  year's  time  limit  upon  the  filing  of  a  claim  does  not  run 
against  ''a  person  who  is  mentally  incompetent  or  a  minor 
dependent  so  long  as  he  has  no  committee,  guardian,  or  next 
friend":  Workmen's  Compensation  Law,  §  116.  This  exception 
has  been  interpreted  in  Bulletin  95,  pages  266,  267.  The  year's 
time  limit  upon  the  filing  of  a  claim  does  not  run  in  cases  in 
which  the  employers  make  advance  payment  of  compensation: 
Workmen's  Compensation  Law,  §  20-a,  as  amended  by  L.  1919, 
ch.  629. 


XI.  ELECTION  OF  REMEDIES 

A.    ADKIBALTY  EIECTIOIT  CASES 

The  Federal  Judicial  Code,  §§  24,  256,  gives  to  the  Federal 
District  Courts  and  to  the  Workmen's  Compensation  Commissions 
of  the  several  States  concurrent  jurisdiction  over  industrial  acci- 
dents occurring  in  admiralty.  By  a  decision  of  the  United  States 
Supreme  Court  in  the  case  of  Knickerbocker  Ice  Co.  v.  Stewartj 
May  17,  19'20,  these  sections,  as  amended  by  the  Act  of  Congress 
of  October  6,  1017,  to  confer  the  concurrent  power  relative  to 
workmen's  compensation  upon  the  States,  have  been  declared 
unconstitutional.  Prior  to  the  United  States  Supreme  Court's 
decision  the  New  York  Commission  had  held  that  it  could  award 
or  deny  compensation  to  claimants  who  had  unsuccessfully  pursued 
the  Federal  Court  remedy.  It  had  so  held  upon  the  ground  that 
this  double  remedy  in  admiralty  was  of  the  same  nature  as  the 
double  remedy  in  third  party  cases  under  Workmen's  Compensa- 
tion Law,  §  29,  as  contrasted  with  the  double  remedy  in  a  ease  of 
failure  to  insure  under  §  11.  The  remedies  under  §§  11  and  29 
are  compared  in  Bulletin  95,  pages  268-274.  The  Appellate 
Division,  with  opinion,  and  the  Court  of  Appeals,  without 
opinion,  had  sustained  this  Commission  ruling :  Baldis  v.  Brady 
&  Gioe,  19  S.  D.  R  603,  4  Bui.  144,  Mar.  11,  1919;  189  App. 

Div.  408,  Nov.  12,  1919 ;  228  N.  Y.  Rep.  ,  Jan.  20,  1920. 

The  Commission's  ruling  and  the  Appellate  Division's  opin- 
ion in  the  Balais  case  are  in  Bulletin  95,  pages  248-256,  together 
with  Federal  Judge  Hand's  opinion  in  The  Howell  which 
held  that  the  New  York  State  compensation  remedy  exclude*! 
the  Federal  district  remedy.  These  holdings  and  opinions  are 
now  inconsequential  in  view  of  the  United  States  Supreme  Court's 
decision. 

B.  EVIDENCE  IN  NEGLIGENCE  ACTIONS 

In  an  action  against  a  third  party  for  accidental  injury  due 
to  negligence,  the  court  should  not  admit  evidence  that  the  plain- 
tiff's employer  was  insured  under  the  Workmen's  Compensation 
Law  unless  to  prove  that  the  plaintiff  has  recovered  compensation. 

[74J 
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The  Appellate  Division,  First  Department,  has  so  held  in  the 
following  opinion  in  which  it  points  out  why  such  evidence  preju- 
dices the  plaintiff's  cause: 

PoBNicK  V.  CBTSTiX,   181   App.   Div.  660^  Feb.   1^   1918. 

Sh£abn,  J.:  The  plaintiif  appeals  from  a  judgment  entered  upon  the 
verdict  of  a  jury  in  an  action  brought  to  recover  damages  for  personal 
injuries  sustained  as  a  result  of  the  negligence  of  the  defendants.  The 
respondent  was  the  owner  of  buildings  in  the  course  of  erection  and  the 
plaintiff  was  a  carpenter  on  the  job»  who  was  in  the  employment  of  the 
defendant  Schwartz,  a  contractor  for  the  carpenter  work.  Upon  the  trial 
the  action  was  discontinued  as  to  the  defendant  Schwartz  but  proceeded 
against  the  owner.  It  was  fairly  established  that  the  plaintiff  was  injured 
while  passing  through  the  courtyard  or  space  between  the  two  buildings 
under  construction  by  being  struck  by  a  scantling  thrown  out  of  an  upper 
window  by  an  employee  of  the  respondent  engaged  in  cleaning  the  premises. 
There  was  some  evidence  which  might  have  warranted  the  jury  in  finding  the 
plaintiff  guilty  of  contributory  negligence,  and,  on  account  of  the  ignorance 
of  some  of  the  witnesses  called  by  the  plaintiff,  certain  aspects  of  the  case 
were  left  in  some  confusion.  On  the  whole,  the  merits  so  preponderated  in 
favor  of  the  plaintiff  that  the  error  in  the  admission  of  evidence  about  to  be 

« 

referred  to  can  but  be  regarded  as  prejudicial. 

The  respondent,  over  plaintiff's  objection,  insisted  on  introducing  evidence 
that  plaintiff's  employer  Schwartz  was  insured  under  the  Workmen's  Com- 
pensation Law.  Plaintiff  was  not  proceeding  against  his  employer  but  was 
suing  a  third  party  as  he  had  a  right  to  do  without  resorting  to  the  act. 
The  only  possible  relevancy  of  any  inquiries  concerning  compensation  under 
the  act  would  be  to  show  that  plaintiff  had  received  compensation.  Respond- 
ent's counsel  omitted  to  ask  the  plaintiff  any  questions  on  this  head  while 
plaintiff  was  on  the  stand,  but  introduced  evidence  of  the  insurance  of  plain- 
tifTs  employer  as  a  part  of  defendant's  case,  leading  the  court  to  believe 
that  it  was  to  be  followed  up  by  proof  that  plaintiff  had  applied  for  or 
received  compensation.  It  was  not  so  followed  up  and  no  attempt  was  made 
to  show  any  such  fact.  The  only  possible  purpose  of  introducing  this  evidence 
under  the  circmnstances  was  to  achieve  the  natural  result  of  leading  the 
jury  to  suspect  or  infer  that  plaintiff  had  been  or  could  be  compensated  by 
merely  making  application  under  the  Wbrkmen's  Compensation  Law  and, 
therefore,  his  case  should  not  be  seriously  regarded.  This  was  distinctly 
harmful  and  may  well  have  accounted  for  the  verdict. 

The  judgment  and  order  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.  Clarke,  P.  J.,  Lauohlin,  Soott  and 
Paqe.  JJ.,  concurred.  Judgment  and  order  reversed,  new  trial  ordered,  costs 
to  appellant  to  abide  event. 
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C.    BEATH  BENEHCIABT  HAT  ELECT  DESFITE  DIJUBED 

EKPLOTEE'S  PBEVIOITS  ELECTIOH 

An  injured  employee  sued  a  third  party  for  damages,  recovered 
judgment  for  $30,000  and  compromised  the  case  for  $7,500.  TTpon 
his  death  thereafter  as  a  result  of  the  accident,  his  widow  filed  a 
claim  with  the  Commission  for  benefits  for  herself  and  her  chil- 
dren. The  employer  and  self-insurer  unsuccessfully  resisted  her 
claim.  In  recommending  an  award  to  the  widow  and  children 
Commissioner  Lyon  said: 

SoLOMONK  T.  Dbgnon  OoNiitACTmG  €6.,  20  S.  D.  R.  456,  5  Bui.  28,  July  12, 

1919,  in  part. 

Lton,  CommiBsioner :  The  claim  of  the  employer  seems  to  be  entirely 
without  foundation.  It  proceeds  entirely  upon  the  erroneous  theory,  aa  it 
seems  to  me,  that  the  widow's  cause  of  action  is  is  some  way  derived  through 
the  cause  of  action  of  her  husband.  Section  29  of  the  Ck)mpen8ation  Law 
provides  for  the  filing  of  claims  with  this  Commission  in  two  cases  where  an 
employee  is  injured  by  the  negligence  of  a  third  party  and  dies  from  the 
injury.  The  first  case  is  the  claim  filed  by  the  injured  employee  himself. 
In  that  case  he  has  his  election  to  proceed  first  against  the  third  party  and 
then,  if  the  action  is  properly  carried  through  or  compromised  with  the 
consent  of  the  insurance  carrier,  to  come  to  the  Commission  to  recover  the 
balance  of  his  compensation  beyond  what  he  secures  through  his  action 
against  the  third  party ;  or,  he  might  file  his  claim  with  the  Commission  and 
proceed  for  compensation  in  the  first  instance,  thereby  assigning  his  claim 
against  the  third  party  to  the  insurance  carrier.  That,  however,  is  entirely 
distinct  from  the  case  of  the  widow  of  a  deceased  employee  who  wishes  to 
claim  either  compensation  or  damages  for  the  death  of  her  husband,  growing 
out  of  his  employment,  but  caused  by  the  negligence  of  a  third  party.  Here, 
too,  there  is  an  option  to  the  claimant  as  to  the  method  of  procedure.  She 
may  elect  to  proceed  first  against  the  third  party,  reserving  her  right  after 
the  determination  of  that  suit  to  come  to  the  Commission  for  the  balance 
of  compensation,  or  she  may  come  to  the  Commission  for  death  benefits 
under  the  statute  and  assign  her  cause  of  action  against  the  third  party  to 
the  insurance  carrier.  These  two  claims,  the  one  for  compensation  and  the 
other  for  death  benefits,  are  each  original  and  distinct,  the  one  from  the 
other,  and  no  proceeding  had  in  one  case  can  have  any  legal  bearing,  it  seems 
to  me,  upon  the  claim  in  the  other  case.  The  situation  seems  to  me  to  be 
quite  analogous  to  the  not  uncommon  actions  brought  at  common  law,  where 
a  wife  is  injured  by  the  negligence  of  a  third  party.  In  that  event,  as  is 
well  known,  there  arise  two  causes  of  action,  the  one  on  behalf  of  the  wife 
for  her  injury,  pain  and  suffering,  and  the  other  on  behalf  of  the  husband 
for  the  loss  of  his  wife's  services. 

In  this  case  Mrs.  Solomone's  right  is  not  the  right  which  her  husband  had 
at  all.  Her  husband's  executor  and  next  of  kin  are  expreasly  prohibited 
from  maintaining  a  claim  for  compensation   against  the  employer,  where 
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his  death  arises  out  of  and  in  the  course  of  the  employment.  In  other  words, 
as  already  stated,  in  the  instant  case  the  right  to  recover  is  not  a  derivative, 
but  an  original  right,  and  nothing  which  the  injured  employee  did  or  neglected 
to  do  toward  establishing  his  own  rights  could  interfere  with  the  rights  which 
the  statute  gives  to  his  widow  and  minor  children.  I  am  clearly  of  the 
opinion  that  the  award  should  be  made. 

D.    BESERVATIOH  OF  SECOND  BEHEDT  VNSEE  §  29 

This  subject  has  been  presented  in  Bulletin  95  at  page  254. 
A  later  case  in  point  appears  under  the  title  "  Election  to  Sue 
as  a  Claim  "  above,  page  73. 


Xn.  EVIDENCE 

Special  presentation  of  the  subject  of  evidence  has  been  made 
hitherto  in  Bulletin  81,  pages  364-397,  and  Bulletin  95,  pages 
287-302. 

A.  COVST  SEVIEW  OF  FACTS 

Workmen's  Compensation  Law,  §  20,  provides  that  "  The  deci- 
sion of  the  commission  shall  be  final  as  to  all  questions  of  fact.'* 

Notwithstanding  this  limitation,  court  decisions  have  held  that 
in  the  absence  of  any  evidence  whatever  the  courts  have  jurisdic- 
tion to  review  a  case  upon  appeal  (Bulletin  81,  pages  366-388). 
In  the  following  two  evidence  cases,  decided  on  the  same  day, 
the  majority  of  the  court  bases  its  action  of  reversal  and  remittal 

upon  the  ground  that  the  Commission's  findings  rest  upon  no 
evidence,  while  the  dissenting  opinions  hold  that  they  are  sus- 
tained by  some  evidence  and  are  therefore  not  reviewable. 

As  a  stableman  was  leading  three  horses  down  a  runway,  one 
of  them  reared,  threw  him  down,  and  tramped  upon  him.  He  was 
treated  in  hospital  for  dislocation  of  his  shoulders  and  contusions 
upon  his  body.  He  was  never  able  to  go  back  to  work  and  fell 
dead  upon  the  street  seven  weeks  after  the  accident.  The  majority 
of  the  court  held  that  the  Commission  was  in  error  in  finding  that 

his  death  had  been  due  to  heart  disease  but  intimated  that  a 
general  finding  that  the  death  had  been  due  to  the  accident  mighi 

be  sustainable.    The  majority  and  minority  opinions  in  the  cases 

are  as  follows : 

Nestor  v.  Pabst  Bbewino  Co.,  191  App.  Div.  312,  March  11,  1920. 

CocHBANE,  J.:  The  question  in  this  case  is  whether  any  causal  relation 
between  the  injury  and  death  of  the  deceased  has  been  established. 

On  June  1,  1918,  Andrew  Nestor,  the  husband  of  the  claimant,  sustained 
injuries  consisting  of  a  dislocated  shoulder  and  contusions.  The  dislocation 
was  immediately  reduced  and  he  remained  under  the  care  and  treatment  of 
a  physician  until  July  5,  1918.  He  never  resumed  work.  On  July  21,  1918, 
he  fell  in  the  street  and  was  assisted  to  his  home  where  he  died  the  same 
day  without  medical  attendance.  The  death  certificate  filed  in  the  depart- 
ment of  health  of  the  city  of  New  York  recited  that  "  the  chief  and  determin- 
ing cause  of  his  death  was  chronic  cardiac  valvular  disease." 

[78] 
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The  finding  of  the  Commission  connecting  the  death  with  the  accident  is 
as  follows :  "  The  cause  of  death  is  given  as  '  chronic  cardiac  valvular 
disease.'  The  injuries  sustained  on  June  1,  1918|  so  aggravated  a  previously 
existing  heart  lesion  as  to  bring  about  decompensation  and  an  acute  condi- 
tion which  resulted  in  the  death  of  Andrew  Nestor  on  July  21,  1918." 

There  is  absolutely  no  evidence  that  the  deceased  had  a  heart  lesion  at  the 
time  of  the  accident.  There  is  no  evidence  that  the  cause  of  death  was  heart 
disease  imless  it  be  the  death  certificate.  It  is  stated  that  this  constituted 
some  evidence  of  such  fact  but  if  so  it  was  only  presumptive  evidence  of  the 
facts  therein  stated.  And  a  presumption  disappears  in  the  presence  of 
substantial  evidence  to  the  contrary.  {Rose  v.  Balfe,  223  N.  Y.  486;  Potts  v. 
Pardee,  220  id.  431;  Fallon  v.  Schvxichhamer,  226  id.  447.)  The  only  phys- 
ician  called  as  a  witness  was  Dr.  Smith  who  treated  the  deceased  from  June  3, 
1918,  until  July  5,  1918,  always  at  his  office  where  the  deceased  went  to 
receive  such  treatment.  He  examined  his  heart  twice  during  that  time  and 
found  no  difliculty  therewith.  On  the  latter  date  he  discharged  the  patient. 
When  he  discharged  him  he  did  not  think  the  deceased  had  any  condition 
which  would  cause  death  in  a  short  time.  When  the  death  certificate  was 
called  to  the  attention  of  the  physician  he  testified  that  he  did  not  think  the 
injury  had  anything  to  do  with  his  death.  He  further  testified :  "  I  don't 
think  he  died  with  the  cause  of  death  as  written  on  that  death  certificate  — 
I  don't  think  that  is  the  real  cause  of  death.  •  •  •  There  is  nothing  in 
this  injury  as  far  as  I  could  see  that  could  have  anything  to  do  with  it.'*  The 
widow  of  deceased  testified  that  he  never  had  heart  trouble  or  was  sick  before 
the  injury. 

It  appears  that  the  person  who  signed  the  death  certificate  had  never 
seen  the  deceased  during  life.  He  was  not  present  at  death  nor  for  three 
hours  thereafter.  No  physician  saw  him  within  sixteen  days  of  his  death. 
No  autopsy  was  performed  after  death.  Nor  do  the  circumstances,  reasons 
or  facts  appear  on  which  was  based  the  statement  that  the  cause  of  death 
was  cardiac  valvular  disease.  And  furthermore  the  certificate  bears  on  its 
face  a  notice  that  "The  Department  of  Health  of  the  City  of  New  York 
does  not  certify  to  the  truth  of  the  statements  made  thereon  as  no  inquiry  as 
to  the  facts  has  been  provided  for  by  law."  The  certificate  being  at  most 
presumptive  evidence  only  is  entirely  destroyed  by  the  testimony  of  Dr. 
Smith  and  the  circumstances  under  which  it  was  made.  The  finding  above 
Bet  forth  in  order  to  sustain  the  award  must  rest  on  a  legal  foundation.  It 
cannot  be  presumed  but  must  be  proved.  {Matter  of  Belcher  v.  Carthage 
Machine  Company,  224  N.  Y.  326;  Matter  of  Carroll  v.  Knickerbocker  Ice 
Company,  218  id.  435;  Matter  of  Eldridge  y.  Endicott,  Johnson  d  Co.,  228  id. 
21.)  The  error  of  the  Commission  consists  in  basing  its  conclusion  solely  on 
the  unsupported  and  uncorroborated  death  certificate,  which  certificate  con- 
stituting only  presumptive  evidence  was  conclusively  overcome  by  the  other 
evidence  in  the  case  under  the  authorities  cited. 

The  chief  medical  examiner  of  the  Commission  rendered  an  opinion,  but  it 
does  not  supply  the  deficiency,  first,  because  his  opinion  was  not  given  as 
evidence  with  an  opportunity  for  cross-examination,  but  was  furnished  to 
the  Commission  outside  of  the  hearing,  and  second,  because  his  opinion 
assumes  the  cause  of  death  as  stated  in  the  death  certificate  and  is  based 
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thereon.  The  Commission  accepted  this  opinion  and  made  its  findings 
accordingly.  The  Commission  and  its  chief  medical  examiner  both  fell 
into  the  same  error. 

If  the  Commission  bad  disregarded  the  death  certificate  and  had  merely 
found  that  death  resulted  from  the  accident,  basing  such  finding  on  the 
fact  that  the  deceased  was  in  good  health  at  the  time  of  the  accident  and 
was  in  poor  health  from  that  time  until  the  time  of  his  death  a  different 
question,  would  be  presented.  The  difficulty  is  that  the  Commission  has  not 
adopted  that  theory,  but  on  the  contrary  has  found  as  a  fact  inconsistent 
therewith  that  he  was  not  in  good  health  at  the  time  of  the  accident. 

The  award  should  be  reversed  and  the  matter  remitted  to  the  Commission. 
All  concur,  except  John  M.  Kellogg,  P.  J.,  dissenting,  with  an  opinion. 

John  M.  Kkllogg,  P.  J.  (dissenting) :  I  fear  we  are  overlooking  sec- 
tions 20  and  68  of  the  Workmen's  Compensation  Law.  The  former  provides, 
in  substance,  that  the  decision  of  the  Commission  shall  be  final  as  to  all 
questions  of  fact;  the  latter  that  the  Commission  is  not  bound  by  common-law 
or  statutory  rules  of  evidence,  or  by  technical  or  formal  rules  of  procedure, 
except  as  provided  in  that  law,  "  but  may  make  such  Investigation  or  inquiry, 
or  conduct  such  hearing  in  such  a  manner  as  to  ascertain  the  substantial 
rights  of  the  parties." 

We  cannot  say  that  the  certificate  of  death  is  entirely  hearsay  evidence. 
It  is  a  certificate  required  by  law  (Public  Health  Law,  %%  373,  377  and  394; 
Greater  New  York  Charter,  Si  1170,  1203.  1238,  1670  et  seq,)  and  is  evidence 
even  in  an  ordinary  action.  (Code  Civ.  Proc.  f  922.)  We  are  not  acting 
upon  a  mere  presumption  created  by  the  statute,  which  may  disappear  when 
evidence  to  the  contrary  is  produced,  but  upon  a  certificate  of  death,  made 
and  filed  according  to  law,  and  which  is  legal  evidence  in  all  courts.  Since 
the  origin  of  the  Workmen's  Compensation  Law  such  certificates  have  always 
been  given  probative  force  by  the  Commission.  If  the  company's  physician, 
by  paid  testimony  which  the  Commission  does  not  credit,  can  absolutely  anni- 
hilate the  death  certificate  which  the  Commission  believes  to  be  true,  it  is  a 
startling  proposition.  The  Commission,  when  the  case  is  closed,  may  con- 
sider all  the  evidence,  and  is  to  weight  the  evidence,  and  any  evidence  legally 
received  may  be  given  such  force  and  effect  as  it  deserves,  especially  since 
this  law  provides  that  the  Commission's  findings  of  fact  are  final.  W\e 
cannot  repeal  any  part  of  the  statute,  but  must  enforce  every  part  of  it 
according  to  its  real  spirit. 

The  certificate  was  complete  in  itself  and  was  properly  certified.  After 
the  assistant  registrar  of  records  certified  the  certificate  to  be  a  true  copy  of 
the  one  on  file,  there  was  printed  upon  the  blank  below  his  signature  a  state- 
ment that  the  department  of  health  does  not  certify  to  the  truth  of  the 
statements  made  in  the  death  certificate,  as  no  inqury  as  to  the  facts  had  been 
provided  for  by  law.  This  means  that  it  was  the  certificate  of  the  physicians 
making  it  and  that  the  board  itself  was  not  responsible  for  the  facts  certified. 
That  note  did  not  belittle  in  any  way  the  force  which  the  statute  gave  to 
the  death  certificate. 

The  question  before  the  Commission  was  not  whether  the  death  was  the 
result  of  a  chronic  cardiac  valvular  disease,  but  was  whether  death  was  the 
repult  of  the  injury  sustained.     The  facts  are  very  simple.     The  employee 
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was  leading  three  horses  from  the  stable ;  one  "  got  wild  "  and  they  pushed 
him  down  and  trampled  upon  him,  injuring  him  severely  in  several  places, 
dislocating  his  shoulder,  fracturing  his  arm  and  injuring  him  about  the 
chest,  leaving  a  black  mark  thereon  about  the  size  of  a  small  plate,  indicating 
that  a  horse  had  jumped  upon  it.  There  were  several  other  black  marks  upon 
his  body,  and  upon  one  arm  the  mark  of  a  horse's  shoe  was  apparent.  He 
had  worked  continuously  up  to  that  time  and  was  apparently  in  good  health. 
After  the  injury  he  was  unable  to  do  anything,  suffering  pain  all  the  while, 
especially  in  the  chest,  and  complaining  that  he  was  injured  internally  and 
wanting  an  X-ray  taken  so  that  he  could  see  what  was  the  matter  inside  his 
chest.  The  company's  physician,  who  examined  him  shortly  after  the  injury, 
swears  that  he  found  no  trouble  with  the  heart,  and  he  thinks  the  death 
certificate  does  not  properly  state  the  cause  of  death.  He  is  unable,  however, 
to  give  any  cause  himself.  The  widow  testified  that  the  doctor  made  no 
examination  of  the  chest  or  heart,  but  simply  came  in  and  looked  at  the 
patient  and  told  him  he  would  be  all  right  in  a  few  days  giving  him  no 
medicine.  He  apparently  was  there  as  a  witness  for  the  insurer  and  not  as  a 
doctor  for  the  patient.  Dr.  Smith's  evidence  is  discredited  by  the  death 
certificate,  the  testimony  of  the  widow  and  by  the  death  under  circumstances 
which  seem  to  show  that  the  death  certificate  was  right  and  the  doctor 
wrong.  It  is  difficult  to  see  how  the  Commission  could  have  found  otherwise 
than  that  the  death  resulted  from  the  injury.  But  we  are  not  interested 
in  that  question;  the  sole  question  before  us  is.  was  there  some  evidence  which 
tends  to  stiatain  the  award?    If  so,  it  is  conclusive. 

The  Commission,  in  its  findings,  refers  to  the  cause  of  death  as  stated  in 
the  certificate,  but  its  conclusion  is  that  the  injuries  sustained  "  so  aggra- 
vated a  previously  existing  heart  lesion  as  to  bring  about  decompensation 
and  an  acute  condition  which  resulted  in  the  death."  The  fact  that  he  was 
in  apparent  good  health  prior  to  the  injury,  and  that  the  wife  knew  of  no 
heart  trouble,  is  not  of  much  signidcance.    I  favor  an  affirmance. 

Award  reversed  and  matter  remitted  to  the  Commission. 

An  electrician  bumped  his  head  upon  a  desk  under  which  he 
was  placing  a  cable.  He  continued  at  work  until  eighteen  days 
thereafter  when  he  was  stricken  with  deeping  sickness.  Accord- 
ing to  court  statement  he  was  still  suffering  from  this  ailment 
some  fourteen  months  after  the  accident.  The  Commission  found 
that  the  blow  against  the  desk  had  fractured  the  base  of  his  skull 
and  made  award  to  him.  Upon  appeal,  the  employer  argued  that 
the  sleeping  sickness  was  due  to  influenza.  The  Appellate  Divi- 
sion found  no  evidence  of  a  fractured  skull.  In  a  dissenting 
opinion,  Presiding  Justice  John  M.  Kellogg  comments  upon  the 

evidence  of  the  experts  and  concludes :  "  The  common  sense 
of  this  case  is  that  the  injury  to  the  head  and  the  immediate 
change  in  the  mental  condition  of  the  man  were  not  remarkable 
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coincidences,  but  were  cause  and  effect."     The  opinions  in  the 
case  are  as  follows : 

Do>*ovA>'  V.  Alliance  Electric  Co.,  191  App.  Div.  303,  March  11,  1920. 

CocHSANE,  J.:  The  claimant  on  December  29,  1918,  in  the  course  of  his 
employment  hit  his  head  against  a  desk.  He  worked  regularly  thereafter 
until  January  16,  1919.  He  is  now  suffering  from  encephalitis,  commonly 
known  as  "  sleeping  sickness."  The  Commission  finds  that  this  disease  was 
"  caused  by  a  fracture  to  the  base  of  the  skull "  sustained  by  him  when  he 
hit  his  head.  There  is  no  evidence  of  a  fractured  skull.  The  evidence  is  to 
the  contrary.  At  one  stage  of  the  disease  the  physicians  thought  the  symp- 
toms indicated  a  fractured  skull  but  subsequent  developments  caused  them  to 
change  their  opinion.  It  cannot  be  that  a  tentative  diagnosis  in  a  partially 
developed  case  subject  to  future  developments  and  which  is  changed  by  the 
later  history  of  the  case  has  any  probative  force.  At  most  a  statement  of  a 
witness  out  of  court  inconsistent  with  his  testimony  discredits  the  witness 
but  is  never  received  as  evidence  of  the  fact  contained  in  such  inconsistent 
statement.  No  physician  in  this  case  has  ever  testified  to  a  fractured  skull 
and  no  physician  connects  the  present  disease  with  the  blow  to  the  head. 
The  Commission  in  its  effort  to  make  such  connection  has  based  its  finding 
on  the  erroneous  hypothesis  of  a  fractured  skull  of  which  there  is  no 
evidence. 

I,  therefore,  think  the  award  should  be  reversed  and  the  matter  remitted 
to  the  Commission.  All  concur,  except  John  M.  Kellogg,  P.  J.,  dissenting, 
with  an  opinion  in  which  Kilet,  J.,  concurs. 

John  M.  Kellogg,  P.  J.  ((dissenting) :  If  we  were  reviewing  the  decision 
of  a  court  in  a  common-law  action  we  might  question  whether  the  determina- 
tion is  fairly  sustained  by  the  evidence,  but  the  statute  prohibits  us  from 
reviewing  the  facts  as  determined  by  the  Commission.  If  there  is  no  evidence 
to  sustain  a  finding,  the  finding  is  erroneous  as  matter  of  law,  and  we  must 
reverse  it.  The  moment  we  determine  there  is  some  evidence  then  oar  power 
to  consider  the  facts  ceases. 

The  only  question  in  this  case,  therefore,  is,  is  there  any  evidence  tending 
to  show  that  the  accidental  injury  was  the  cause  of  the  claimant's  disability. 
It  is  quite  immaterial  what  name  we  give  to  the  malady.  We  are  only 
interested  in  its  cause.  Claimant  was  a  well  man,  working  continuously,  and 
wajs  injured  upon  the  head.  Immediately  his  mental  condition  and  actions 
changed.  He  was  irritable  and  in  constant  pain  and  suffering;  was  treated 
at  home,  and  in  a  few  days  was  taken  to  the  hospital.  He  was  there 
examined  by  many  competent  and  disinterested  doctors,  including  Dr. 
Kennedy  and  Dr.  Haywood.  They  all  declared  that  he  was  suffering  from 
a  fracture  at  the  base  of  the  skull.  Later,  Dr.  Kennedy  now  says,  he  was 
called  in  two  cases  which  he  determined  were  "  sleeping  sickness,"  and  in 
comparing  this  case  with  those  he  changed  his  opinion,  and  concluded  that 
the  claimant  had  ''sleeping  sickness,"  and  his  view  seemed  to  have  been 
impressed  upon  the  other  doctors. 

Dr.  Haywood  and  Dr.  Kennedy  were  employed  in  this  case  as  expert 
witnesses  for  the   insurance   company.     Dr.  Haywood,  in   speaking  of   his 
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first  diagnosis,  swears:  "The  case  did  not  fit  definitely  into  any  one  par- 
ticular group,  and  I  wasn't  certain  of  the  diagnosis  at  the  time;  after  we 
got  a  history  of  the  blow  on  the  head  it  was  reasonable  to  connect  the 
injury  with  his  condition  at  that  time.  •  •  •  Donovan  was  seen  by 
about  six  of  the  visiting  medical  men  and  surgeons  of  the  hospital,  and 
the  consensus  of  opinion  was  that  he  had  a  fracture  at  the  base  of  the 
skull,  every  one  agreed  to  that  at  the  time  —  that  is,  the  symptoms  could  be 
all  explained  by  such  an  injury;  after  a  reasonable  time,  however,  his  symp- 
toma  didn't  clear  up,  he  didn't  progress  as  a  fractured  skull  should  progress, 
and  then  other  cases  developed  —  there  was  another  case  in  Bellevue  and 
Dr.  Kennedy  had  seen  a  couple  of  cases  on  the  outside  all  of  which  fitted 
into  one  definite  clinical  picture,  and  it  was  then  the  diagnosis  of  encephalitis 
lethargica  was  made.  *  *  *  Q.  Had  any  injury  like  this  anything  to 
do  with  that,  do  you  think?  A.  Well,  I  don't  know  —  you  can  say  'yes' 
or  'no;'  because  the  only  way  you  can  connect  a  condition  of  this  kind 
with  such  an  injury  would  be  by  reducing  the  man's  resistance  as  a  result 
of  the  injury;  we  don't  know  what  the  causative  factor  is  in  sleeping  sick- 
ness, nobody  has  proven  it  as  yet.  *  •  *  The  picture  of  a  fracture  at 
the  base  of  the  skull  is  negative  anyway,  there  is  seldom  you  can  get  a 
picture  of  a  fracture  at  the  base  of  the  skull." 

Dr.  Kennedy  swears  as  to  "  sleeping  sickness :  '*  "  What  is  thought  about  it 
is  that  in  certain  periods  —  certain  epochs  —  certain  periods  of  time,  a  good 
many  of  us  incur  through  one  of  the  posteriomares  the  organism  capable  of 
producing  this  situation,  and  that  if  we  get  run-down,  etc.,  we  may  fall  a 
victim  —  i.  e.,  our  immunization,  as  it  were,  breaks  down  and  we  become  a 
victim  of  the  disease,  same  as  has  been  proven  in  cerebro-spinal  fever.  *  *  * 
Q.  Doctor,  from  the  examinations  you  have  made  and  the  literature  you  have 
read,  do  these  so-called  'sleeping-sicknesses'  follow  traumas  or  have  any 
connection  with  them  7  A.  No,  I  haven't  seen  any  until  this  one  in  which 
that  matter  came  up  at  all  —  I  have  seen  about  thirteen  now,  and  they 
were  all  straight  illness  as  considered  apart  from  injuries.  Q.  Doctor,  can 
you  give  any  opinion  as  to  whether  this  injury  he  had  to  his  head  had  any 
connection  with  his  condition?  A.  I  don't  like  to  be  dogmatic  about  it,  but 
the  fact  that  in  the  other  cases  there  was  no  connection  with  an  injury,  and 
the  diagnosis  being  beyond  doubt,  makes  me  feel  that  the  connection  is  one 
of  time  rather  than  causation,  I  wouldn't  say  there  was  no  connection." 

It  must  be  remembered  that  these  two  physicians  at  the  time  they  made 
the  original  examination  and  diagnosis  were  entirely  disinterested,  and,  at  the 
time  of  the  trial,  at  least,  were  the  paid  physicians  of  the  insurance  com- 
pany. The  question  of  their  interest  and  their  change  of  diagnosis  was  a 
proper  matter  for  the  careful  scrutiny  of  the  Commission,  and  its  determina- 
tion as  to  the  effect  to  be  given  to  their  testimony  was  a  question  of  fact 
which  we  cannot  review.  The  claimant  was  not  represented  by  counsel  at  the 
hearings.  It  is  apparent  that  it  cannot  be  said  with  certainty  that  a  patient 
BiifTered  from  a  fracture  at  the  base  of  the  skull  or  from  "  sleeping  sickness  " 
until  an  autopsy  is  made.  It  is  common  experience  that  where  the  disease 
is  obscure  a  wrong  diagnosis  may  be  made,  and  this  case  proves  that  rule. 

The  so-called  "sleeping  sickness"  is  not  well  understood.  It  is  a  very 
obscure  disease.    No  one  knows  its  cause.    It  is  not  clear  that  it  does  not  at 
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times  result  from  traumatism.  The  hospital  records  stand  in  the  case  as 
some  evidence  that  the  disability  arose  from  a  fracture  at  the  base  of  the 
skull.  The  claim  filed  shows  the  same  thing.  The  original  report  of  the  exam- 
ining physician  is  to  the  same  effect. 

We  see  that  the  doctors  disagree  with  themselves.  The  fact,  however, 
remains  that  a  well  man  received  an  injury  upon  the  head,  and  there  was  an 
immediate  change  in  his  mental  condition  and  his  actions;  his  condition  g^ew 
worse  from  day  to  day.  The  natural  inference  is  that  the  accidental  injury 
to  the  head  must  have  had  some  effect  in  producing  the  present  condition. 
The  fact  that  so  many  able  physicians  all  united  in  an  opinion  after  examining 
the  patient  is  some  evidence  in  favor  of  the  claimant.  We  know  so  much 
about  experts  and  the  fallibility  of  all  of  them,  that  good  common  sense 
rises  in  value,  and  the  common  sense  of  this  case  is  that  the  injury  to  the 
head  and  the  immediate  change  in  the  mental  condition  of  the  man'  were  not 
remarkable  coincidences,  but  were  catise  and  effect.  There  may  be  a  feeling 
that  the  law  goes  too  far  in  saying  that  the  decision  of  the  Commission  on 
questions  of  fact  is  final,  but  if  the  law  is  at  fault,  the  Legislature,  and  not 
the  courts,  should  remedy  it.  In  my  judgment  there  is  some  evidence,  and  no 
reversible  error  appears.    I,  therefore,  favor  affirmance.     Kilet,  J.,  concurs. 

Award  reversed  and  matter  remitted  to  the  Commission. 

The  Appellate  Division  has  commented  upon  and  upheld  the 
finality  of  the  Commission's  decisions  when  based  upon  inferences 
drawn  from  undisputed  facts  in  Campbell  v.  ClausetirFlanagan 
Brewery,  Death  Case,  No.  46306,  Dec.  12,  1917;  183  App.  Div. 
499,  July  2,  1918.     'i'cxt  of  the  court's  opinion  in  the  Campbell 

case  is  in  Bulletin  97,  pages  23-25. 

B.   HEASSAT 

The  Court  of  Appeals  has  defined  the  value  of  hearsay  evi- 
dence as  affecting  compensation  cases  in  Carroll  v.  Knickerbocker 
Ice  Co.,  218  N".  Y.  435,  July  11,  1916,  and  Belcher  v.  CaHhage 
Machine  Co.,  224  N.  Y.  326,  Oct.  29,  1918.  Texts  of  its  opinions 
in  the  two  cases  are  in  Bulletin  81,  pages  381-388,  and  Btdletin 

95,  pages  287-289.  The  Commission,  with  these  opinions  and 
decisions  before  it,  has  held,  upon  memorandum  of  its  counsel 
in  a  recent  case,  that  an  award  can  be  made  upon  hearsay  evidence 
alone,  if  the  employer  has  introduced  no  contradictory  evidence. 
Such  hearsay  evidence  in  the  particular  case  in  hand  was  to 
effect  that  a  railroad  crossing  gateman  had  stumbled,  fallen  and 
lacerated  his  thumb  while  descending  the  ladder  of  his  gate  tower. 
The  Commission  found  that  his  death  from  disease  had  been 
accelerated  from  infection  of  the  thumb.    Upon  appeal,  the  court 
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reversed  the  award  and  dismissed  the  claim  upon  the  ground 
that  the  deceased  employee  had  been  engaged  in  interstate  com- 
merce:    Hartley  v.  N.  Y.  Central  B.  B.  Co.,  Death  Case,  No. 

4854,  June  24,  1919; App.  Div. May  5,  1920. 

The  Appellate  Division,  against  protest  of  the  employer  that 
the  evidence  was  hearsay,  has  affirmed  an  award  in  the  case  of 
a  laborer  who  developed  Ludwig's  angina  in  sequence  to  bums 
by  small  particles  of  hot  steel:  LebendicTc  v.  Bossert  Corp., 
Death  Case,  No.  S-10612,  Apr.  29,  1919 ;  190  App.  Div.  890, 
Nov.  21,  1919. 

C.    CLADCANT'S  TTKSITPPOBTED  TESUXOHT 

"  The  Commission  has  in  many  hundreds  of  cases  made  awards 
for  accidents,  the  proof  of  which  rested  solely  upon  the  testi- 
mony of  the  claimant.  The  administration  of  the  compensation 
law  requires  such.     The  presumptions  all  favor  the  claim,  fault 

and  negligence  are  eliminated,"  says  Commissioner  Lyon  (21 
S.  D.  R.  363).  Hernia  and  eye  injuries  afford  the  most  fre- 
quent instances  of  the  kind.  The  Commission  has  granted  awards 
upon  the  claimant's  testimony  in  Costello  v.  Bufle,  21  S.  D.  R. 
79,  Sept.  9,  1919,  Kuni'pf  v.  Tashenberg  Bros.,  21  S.  D.  R  358, 
5  Bui.  26,  Oct.  29,  1919,  and  Svanberg  v.  Golden  Gate  Mfg.  Co., 
21  S.  D.  R  459,  Nov.  11,  1919;  but  because  of  indications  of 
perjury,  has  denied  awards  upon  the  claimant's  testimony  in 
Gorman  v.  Schunnemurik  Const.  Co.,  21  S.  D.  R.  295,  5  Bui. 
24,  Oct.  8,  1919,  and  Flanagan  v.  L.  W.  F.  Engineering  Co.,  21 
S.  D.  R  301,  5  Bui.  25,  Oct.  8,  1919. 

D.  HOTICE  OF  ACCIDENT  BT  EMFLOTEE  TO  EKPLOTES 

This  topic  is  specially  presented  below,  pages  86-93.  Earlier 
opinions  and  decisions  are  in  Bulletin  No.  81,  pages  389-391,  and 
Bulletin  85,  pages  303-344. 

E.  PEESUHFTIONS  IN  FAVOB  OF  COMPENSATION  CLAIMS 

This  topic,  also,  is  specially  presented  below,  pages  94-99. 
Earlier  opinions  and  decisions  are  in  Bulletin  81,  pages  394^396, 
and  Bulletin  95,  pages  345-355. 


Xm.  NOTICE  OF  ACCIDENT  BY  EMPLOYEE  TO 

EMPLOYER 

A.   NOTICE  OF  ACCIDENT  IN  BELATION  TO  BEATH  BENEFIT 

CLADC 

The  fact  that  an  injured  employee  has  not  claimed  compensa- 
tion during  his  lifetime  does  not,  upon  his  death  from  accident, 
debar  his  widow,  children  or  dependents  from  claiming  death 
benefits,  provided  the  employer  had  sufficient  notice  or  knowledge 
of  the  accident  within  the  prescribed  number  of  days  after  its 
occurrence.  This  statement  of  the  triple  relation  of  disability 
claim,  death  claim  and  notice  of  accident  appears  to  be  upheld 
by  the  decisions  of  the  Appellate  Division  and  the  Court  of  Ap- 
peals in  O'Esau  v.  Bliss  Co.,  186  App.  Div.  566,  Mar.  5,  1919 : 
22-7  N.  Y.  Rep.   597,   Oct   21,   1919,   as  such  decisions  have 

been  interpreted  by  the  Commission  in  Castor  v.  Collegiate  Bap- 
tist Church  of  the  Covenant,  21  S.  D.  R  437,  Nov.  11,  1919.  The 
Appellate  Division's  opinion  in  O'Esau  v.  Bliss  Co.  might  sug- 
gest that  the  question  of  failure  to  give  notice  affected  its  decision. 
Such  was  not  the  case,  as  examination  of  the  Commission's  find- 
ings, 14  S.  D.  R.  676,  and  the  Court  of  Appeals'  memorandum, 
227  N.  Y.  Rep.  597,  makes  clear.    The  introductory  statement  of 

the  Commission's  findings  shows  that  the  employer  had  knowledge 
of  O'Esau's  accident  and  furnished  him  with  medical  attention 
immediately  after  its  occurrence  and  furthermore  made  no  com- 
plaint of  want  of  notice.  The  Court  of  Appeals  sets  forth  the 
issue  as  solely  one  of  the  effect  of  O'Esau's  failure  to  file  a  claim 
upon  his  widow's  rights.  In  the  Castor  case  the  employer  did  not 
have  the  notice  or  knowledge  of  the  accident  required  by  §  18  and 
the  Commission  held  that  the  widow's  later  claim  of  death  bene- 
fits, equally  with  the  injured  employee's  earlier  claim  of  disability 
compensation,  had  been  vitiated  by  that  fact.  The  Commission 
based  its  ruling  upon  an  opinion  of  Commissioner  Lyon,  pertinent 
part  of  which  has  been  given  above,  page  21. 

Commissioner  Lyon's  opinion  in  the  Castor  case  is  in  harmony 
with  a  dissenting  opinion  of  Commissioner  Sayer  in  Lutz  v. 

[86] 
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Huffman  <£  Co.,  21  S.  D.  R.  380,  5  Bui.  24,  Oct.  29,  1919.  The 
CommiBsion  had  awarded  death  benefits  to  Lutz's  widow  two 
weeks  before  its  denial  of  them  to  Castor's  widow.  Commissioner 
Sayer's  opinion  has  also  been  quoted  above,  page  23. 

B.  OPERATION  OF  AMENDMENTS  TO  §  18 

Workmen's  Compensation  Law,  §  18,  requires  and  regulates 
notice  of  accident  1^  the  injured  employee  to  his  employer  and  to 
the  Commission.  The  radical  amendments  of  §  18  by  Laws  of 
1918,  ch.  634,  especially  the  amendment  which  makes  knowledge 
of  the  accident  on  the  part  of  the  employer  within  the  prescribed 
period  of  days  an  excuse  for  failure  of  the  employee  to  give  notice 
of  it,  have  tended  to  relegate  the  vexed  question  of  notice  to  the 
background.  The  amendments  apply  to  accidents  occurring  sub- 
sequent to  May  13,  1918.  In  seven  or  eight  such  cases  of  acci- 
dent in  which  the  employer  has  raised  the  question  of  notice,  the 

Appellate  Division  has  either  affirmed  the  award  or  has  reversed 
it  upon  grounds  other  than  want  of  notice.  In  only  three  cases  has 
the  want  of  notice  been  subject  of  opinion.  In  two  of  these  the 
court  has  affirmed  the  award,  in  the  third  reversed  it  In  the  first 
case  the  court  based  its  affirmance  upon  the  evidence  that  the 
injured  employe's  foreman  had  knowledge  of  the  accident  within 
thirty  days  after  its  occurrence.    Its  opinion  was  as  follows : 

Gibbons  v.  Continental  Ibon  Works,  190  App.  Div.  36,  Dec.  29,  1919. 

Lton,  J.:  The  ground  of  this  appeal  is  that  no  notice  of  injury  was 
given  the  employer  within  the  time  prescribed  by  the  Workmen's  Compen- 
sation Law  (S  18,  as  amended  by  Laws  of  19 IS,  chap.  634),  and  that  it  and 
the  insurance  carrier  were  prejudiced  by  such  failure. 

The  Continental  Iron  Works,  doing  business  at  West  and  Calyer  streets,  in 
the  city  of  Brooklyn,  N.  Y.,  was  engaged  in  the  manufacture  of  furnaces  for 
ships.  The  claimant  was  employed  by  them  as  an  air  chipper,  that  is,  as  an 
operator  of  a  machine  controlled  by  air,  the  hammer  of  which  chipped  the 
scale  from  the  furnaces.  On  December  16,  1918,  a  piece  of  metallic  com- 
pound consisting  of  steel  and  coke,  came  off  the  furnace  upon  which  the 
claimant  was  working,  and  flew  into  his  left  eye.  The  next  morning  one  of 
the  workmen  took  a  small  piece  of  steel  from  the  eye.  During  the  following 
two  days  he  worked  he  had  a  patch  over  his  eye  which  the  foreman  noticed, 
but  did  not  think  it  was  necessary  to  then  go  over  and  ask  him  about  it, 
but  that  night  the  foreman  inquired  of  him  about  his  eye.  The  second  day 
after  he  told  the  foreman  that  he  did  not  know  but  he  had  something  in  his 
eye  and  must  go  and  see  about  it.    The  foreman  testified  that  he  said  he  must 
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have  got  it  from  the  furnace  while  he  was  working.  That  is  a  frequent 
occurrence  there.  After  treatment  for  a  week  and  the  eye  growing  worse 
he  was  recommended  to  a  specialist  who  sent  him  to  a  hospital,  where  it 
was  found  necessary  to  remove  the  eye.  A  mixture  of  50  per  oent  steel  and 
coke  was  taken  out. 

The  foreman  testified  that  the  claimant  did  not  speak  of  it  as  an  accident 
until  he  came  out  of  the  hospital,  two  months  afterward,  February  ISth. 
About  three  or  four  weeks  after  the  injury,  the  foreman  testifies  that  he 
asked  claimant's  brother :  *'  What  is  the  matter  with  your  brother,  he  don't 
show  up."  He  said :  "  There  was  something  in  his  eye,"  that  he  got  a  piece 
of  scale  in  his  eye  while  in  the  shop,  and  that'*'  he  was  in  the  hospital  having 
an  operation  performed  on  his  eye."  The  foreman  did  not  report  it  becauae 
he  thought  it  was  not  necessary.  The  brother  testifies  that  he  told  the  fore- 
man within  thirty  days  from  the  happening  of  the  accident.  As  the  Bteel 
went  through  the  eye,  nothing  could  be  done  for  the  eye.  He  went  first  to  the 
Brooklyn  Eye  and  Ear  Infirmary,  then  to  the  New  York  Bye  and  Ear 
Infirmary.  The  State  Industrial  Commission  found  that  the  failure  of  the 
claimant  to  give  written  notice  of  the  accident  did  not  prejudice  the  appel- 
lants, and  excused  the  failure  to  give  such  notice  upon  that  ground.  There 
is  evidence  to  support  such  finding. 

The  appeal  is  also  upon  the  ground  that  the  daily  wage  was  excessiTe. 
Appellant  does  not  mention  the  point  in  his  brief,  so  we  assume  that  he  has 
abandoned  it. 

The  award  of  the  Commission  should  be  affirmed.  Award  unanimously 
affirmed. 

In  the   second   case   the  court   affirmed   the   award   without 
majority  opinion  but  with  minority  opinion^  as  follows: 

Kavsnaugh  y.  Gbngbal  Electbic  Co.,  —  App.  Div.  — ,  May  5,  1920. 

KiLET,  J.  {dissenting)  :  On  November  15,  1918,  the  claimant,  while  at  work 
for  the  appellant  claims  to  have  injured  his  back  while  lifting  a  heavy  coil  of 
wire  —  says  he  heard  or  felt  something  snap  in  his  back  in  lumbar  region ;  that 
he  felt  dizzy  and  weak  and  was  unable  to  d«o  anything  for  several  minutes;  he 
continued  to  work  until  about  February  25th,  1919,  when  he  was  unable 
to  work  longer.  Whether  claimant  received  his  injury  at  that  time  and  in  the 
way  he  claims  to  have  received  it,  was  a  question  of  fact  passed  upon 
adversely  to  the  appellant,  and  under  section  20  of  the  Compensation  Law, 
the  decision  is  final  and  binding  upon  this  court.  The  difficulty  confronting 
the-  claimant  is  under  the  provisions  of  section  18  of  the  Compensation  Law: 
Notice  of  injury  is  required  to  be  given  employer  in  writing,  or  if  a  cor- 
poration, as  in  this  case,  such  notice  must  come  to  the  employer  in  such 
a  way  that  the  employer  will  not  be  prejudiced  because  of  the  omission  of 
the  written  notice.  The  only  notice  given  the  employer  of  claimant's  injury 
which  is  claimed  to  comply  with  the  provisions  of  the  statute,  is  that 
claimant  told  the  assistant  foreman  about  the  snapping  in  his  back  and  his 
subsequent  dizzy  feeling;  that  he  did  not  know  or  think  of  the  injury  and  had 
no  intention  of  giving  a  notice  upon  which  he  was  to  predicate  a  claim  for 
compensation.    He  continued  to  work  until  February  25,  1919,  and  aaid  noth- 
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ing  about  the  ijicideiit»  after  the  day  it  occurred,  to  any  one  connected  with 
his  employer.  Under  adjudicated  casee  in  this  court  and  the  Court  of  Appeals 
such  notice  would  seem  to  be  insufficient.  {Bloomfield  v.  November,  180  App. 
Div,  240,  affirmed  in  223  N.  Y.  265.)  The  amendment  to  the  Workmen's 
Compensation  Law  took  effect  May,  1018.  This  injury  occurred  November, 
1918. 

The  award  should  be  reversed  and  claim  dismissed. 

In  the  third  case,  the  court  based  its  reversal  of  the  award  and 
remittal  of  the  proceeding  to  the  Commission  both  upon  failure  to 
file  a  claim  and  upon  prejudice  to  the  employer  for  want  of  notice 
and  knowledge.    Full  text  of  its  opinion  is  as  follows : 

r 

WuoHT  V.  Brooklyn  XJ*inoir  Oas  Co.,  190  App.  Div.  824,  March  3,  1920. 

WoODWABD,  J.:  The  State  Industrial  Commission  has  found  that  on  the 
14th  day  of  April,  1915,  William  H.  Wright,  claimant's  intestate,  received 
injuries  at  the  plant  of  the  Brooklyn  Union  Oas  Company  which  resulted  in 
his  death  on  the  5th  day  of  January,  1919.  Supplemental  to  this  finding  is 
one  that  the  decedent,  while  engaged  in  the  regular  course  of  his  employment 
during  October,  1918,  fell  and  aggravated  the  previous  injury  which  he  sus- 
tained on  the  14th  of  April,  1915,  and  that  '*  as  a  direct  result  of  the  injury 
which  he  sustained  in  the  regular  course  of  his  employment  on  April  14,  1916, 
together  with  the  injury  which  he  sustained  in  October,  1918,  William  H. 
Wright  died  on  January  5,  1919,  the  cause  of  his  death  being  cellulitis  of  the 
thigh  and  left  leg."  The  initial  injury  was  found  to  be  "a  contusion  and 
lacerated  wound  upon  the  cross  of  the  left  tibia  midway  between  the  ankle  and 
knee,  with  lacerated  periosteimi,  of  tlie  left  leg.  The  periosteum  is  that 
membrane  of  the  fibrous  connective  tissue  which  closely  invests  all  bones 
except  at  the  articular  surface,  according  to  Webster,  so  that  we  find  the 
initial  injury  in  1915  was  of  a.  relatively  serious  nature,  but  confined  to  the 
leg  below  the  knee,  while  the  alleged  fall  in  October,  1918,  aggravating  the 
injury  of  1915,  and  which  is  alleged  to  have  caused  death,  is  described  as 
producing  ''cellulitis  of  the  thigh  and  left  leg.''  Turning  again  to  Webster 
we  find  that  cellulitis  is  "  an  inflammation  of  the  cellular  or  areolar  tissue, 
especially  of  that  lying  immediately  beneath  the  skin,"  but  there  is  no  finding 
that  this  was  ''such  disease  or  infection  as  may  naturally  and  unavoidably 
result"  from  the  alleged  accident  of  1915.  (Workmen's  Compensation  Law, 
I  3,  subd.  7,  as  amended  by  Laws  of  1917,  chap.  705.)  What  relation  an 
injury  to  the  shin  bone  can  have  to  an  alleged  injury  of  the  thigh  more  than 
three  years  after  the  initial  injury,  without  any  attempt  to  establish  an 
infection,  is  more  than  we  are  able  to  discover,  particularly  as  it  appears 
from  this  record  that  the  claimant's  intestate,  while  filing  a  notice  of 
injury,  alleged  to  have  been  sustained  in  March,  1916,  makes  no  claim  during 
his  lifetime  for  the  alleged  injury  of  1915,  or  makes  any  complaint  in  respect 
to  it. 

But  the  State  Industrial  Commission,  after  finding  these  alleged  injuries, 
and  finding  likewise  that  no  notice  had  been  given  of  the  alleged  injury,  either 
by  the  employee  himself  during  his  lifetime  or  by  his  widow  after  his  death 
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within  the  time  limited  by  the  statute,  does  not  hesitate  to  ftnd  that 
"  inasmuch  as  the  employer  had  knowledge  of  the  injury  and  furnished  medical 
aid  and  attention,  the  employer  was  not  prejudiced  by  such  failure."  The 
only  matters  in  the  record  which  show  that  the  employer  furnished  any 
medical  aid  and  attention  are  in  connection  with  the  alleged  accident  of 
19 15,  which  appears  to  have  been  of  such  a  trifling  nature  that  the  injured 
man  himself  never  thought  it  worth  while  to  make  a  claim  for  compensation, 
though  he  survived  the  alleged  injury  nearly  four  years,  but  a  matter  of  this 
character,  notwithstanding  the  admonition  of  the  court  in  Matter  of  Bloom- 
field  y.  November,  219  N.  Y.  374,  is  of  slight  importance  when  it  comes  to  an 
award  of  compensation.  There  is  no  evidence  of  any  knowledge  on  the  part 
of  the  employer  of  any  alleged  accident  in  October,  1918,  and  the  finding  of 
the  State  Industrial  Commission  is  that  **  as  a  direct  result  of  the  injury 
which  he  sustained  in  the  regular  course  of  his  employment  on  April  14, 

1915,  together  with  the  injury  which  he  sustained  in  October,  1918,  William 
H.  Wright  died  on  January  &,  1919,"  the  "cause  of. his  death  being,"  not  the 
injury  to  the  shin,  but  ''cellulitis  of  the  thigh  and  left  leg,"  which  is  not 
shown  to  be  the  result  of  an  infection  from  the  original  injury. 

Section  28  of  the  Workmen's  C)ompensation  Law  provides  that  "  the  right  to 
claim  compensation  under  this  chapter  shall  be  forever  barred  unless  within 
one  year  after  the  injury,  or  if  death  result  therefrom,  within  one  year  after 
such  death,  a  claim  for  compensation  thereunder  shall  be  filed  with  the 
Commission."  The  injury  which  is  said  to  have  been  the  direct  cause  of  th« 
death  occurred  on  the  14th  day  of  April,  1915.  On  the  3d  day  of  April,  1916, 
the  same  person  gave  a  notice  of  injury,  described  as  *'  drilling  hole  in  piece 
of  iron,  became  sick  from  gas  in  blacksmith  shop,''  and  the  result  is  described 
as  "  slight  attack  of  gas  asphyxia,"  and  no  mention  is  made  of  any  alleged 
injury  which  is  now  given  as  the  cause  of  death.    On  the  14th  day  of  April. 

1916,  the  period  of  one  year  had  elapsed  from  the  date  of  the  original  injury. 
The  alleged  injured  man  was  at  work  for  the  same  employer  and  had  neither 
given  notice  of  his  alleged  claim  under  the  provisions  of  his  supposed  injury, 
nor  had  he  filed  any  claim  in  respect  thereto.  He  was  clearly,  during  his 
lifetime,  the  only  person  having  an  interest  in  the  alleged  claim,  and  the 
statute  provides  that  such  a  claim  *'  shall  be  forever  barred  unless  within 
one  year  after  the  injury  "  a  claim  shall  be  presented  to  the  Commission. 
During  a  period  of  one  year  the  injured  man,  if  living,  had  the  exclusive  right 
to  file  a  claim.  If  he  had  done  so  and  an  award  for  the  comparatively 
unimportant  injury  had  been  made,  it  must  be  obvious  that  it  could  not 
afterward  be  made  the  basis  for  a  claim  such  as  is  here  under  consideration. 
The  right  vesting  in  the  injured  man  having  been  allowed  to  lapse,  or  to 
l)ecome  "  forever  barred,"  is  it  possible  for  any  court  to  hold  that  it  may  be 
revived  for  the  purpose  of  affording  the  groundwork  for  a  death  claim?  Of 
course,  if  the  injured  man  had  died  within  one  year  of  the  injury  from  the 
results  of  such  injury,  and  proper  notice  had  been  given,  a  claim  filed  within 
one  year  of  the  death  would  preserve  the  rights  of  the  present  claimant;  but 
here  the  original  injury  did  not  result  in  death  within  one  year;  and  it  is  not 
claimed  that  it  would  have  resulted  in  death  except  for  the  alleged  injury  in 
1918,  more  than  three  years  later.  Obviously  the  injured  man  could  not 
have  reached  back  to  the  primary  injury  and  used  it  to  increase  his  damages, 
if  he  had  survived  the  second  injury,  and  it  seems  equally  clear  to  us  that  the 
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present  claimant  has  no  ground  for  predicating  her  claim  upon  an  injury  the 
right  to  claim  compensation  for  which  had  heen  forever  barred  long  before 
the  alleged  second  injury. 

The  contract  of  insurance  was  at  an  end  when  the  injured  man  made  no 
claim  within  the  year  limited  by  the  statute.  For  any  injury  subsequent  to 
that  time  a  new  contract  arose  by  operation  of  law,  and  compensation  for 
such  second  injury  depended  upon  giving  the  notices  provided  by  section  18 
of  the  Workmen's  Compensation  Law  (as  amended  by  Laws  of  1918,  chap. 
6d4),  or  upon  facts  and  circumstances  connected  with  such  second  injury  as 
would  justify  a  conclusion  that  the  insurance  carrier  (in  this  case  the 
employer)  was  not  prejudiced  because  of  a  failure  to  give  such  notice.  No 
medical  attention  is  shown  to  have  been  furnished  in  connection  with  the 
alleged  second  accident.  Indeed  it  is  most  uncertain  whether  any  such 
accident  ever  occurred  under  circumstances  which  in  any  manner  involved  the 
employer,  and  no  attempt  is  made  to  show  that  the  employer  had  any  notice 
whatever  of  this  alleged  second  accident.  The  only  notice,  constructive, 
inductive  or  otherwise,  is  in  connection  with  the  accident  of  April  14,  1915, 
and  as  to  this  the  claimant's  intestate  permitted  it  to  pass  without  notice, 
not  only  for  one  year  but  for  nearly  four  years.  By  what  process  of  reason- 
ing it  may  be  held  that  the  employer  was  not  prejudiced  by  a  failure  to  give 
notice  of  either  of  these  alleged  accidents,  if  it  is  to  be  charged  with  liability 
for  them,  is  more  than  we  are  able  to  comprehend.  If  the  injury  of  1915 
was  of  a  character  that  was  likely  to  result  in  death  from  a  trifling  fall  at 
any  time,  it  was  fair  that  the  employer  should  have  had  some  notice  of  the 
fact.  It  might  not  have  been  willing  to  continue  the  employment  with  such 
an  impending  charge  against  its  industry,  and  certainly  if  the  injury  was 
such  as  to  lay  the  foundation  for  death  under  the  circumstances  alleged  to 
exist,  it  was  clearly  of  importance  that  the  second  accident  should  have  been 
called  to  the  attention  of  the  employer  in  the  manner  pointed  out  by  the 
statute. 

We  do  not  think  the  award  is  justified  under  the  letter  or  the  spirit  of  the 
act,  and   it  should  be  reversed. 

All  concur,  Cochrane  and  H.  T.  Kellogg,  JJ.,  in  the  result  on  the  ground 
that  the  findings  as  to  the  injuries  and  cause  of  death  are  not  supported  by 
the  evidence,  except  John  M.  Kellogg,  P.  J.,  who  dissents,  with  a  memo- 
randum. 

John  M.  Kellogg,  P.  J.  (dissenting)  :  There  was  evidence  tending  to 
efitablish  that  the  death  was  the  result  of  the  accident;  that  the  employer  had 
knowled^  of  the  injury  and  due  notice  of  death,  and  we  are  precluded  from 
(piestioning  those  findings  of  fact.  By  section  18  of  the  Workmen's  Compen- 
sation Law  compensation  cannot  be  awarded  unless  notice  is  given  by  the 
injured  employee  within  thirty  days  after  the  accident,  and  death  benefits 
cannot  be  allowed  unless  the  widow,  or  party  claiming  them,  gives  notice 
within  thirty  days  after  the  death.  The  accidental  injury  is  the  basis  for 
compensation.  Such  injury,  and  resulting  death,  are  the  basis  for  death 
benefits.  They  are  separate  and  different  rights,  with  separate  and  different 
remedies.  The  wife  cannot  give  notice  as  a  basis  for  death  benefits  during 
her  husband's  lifetime.  Neither  of  them  can,  by  action  or  inaction,  destroy 
the  rights  and  remedies  of  the  other.     I  favor  an  affirmance. 

Award  reversed  and  matter  remitted  to  the  Commission. 


92    CouBT  Decisions  on  Workmen's  Compensation  Law 

January  27,  1919,  a  factory  laborer  wet  his  feet  and  legs  while 
putting  out  a  fire  upon  his  employer's  plant.  He  developed  a 
high  temperature  within  a  few  days.  April  4,  1919,  he  died 
of  pneumonia.  His  employer  took  an  appeal  upon  the  ground 
that  he  had  not  had  notice  of  the  accident.  The  Attorney-General 
claimed  that  the  employer  had  waived  notice  by  making  no  con- 
tention at  the  Commission's  hearing.  The  court  reversed  the 
award  and  remitted  the  matter  to  the  Commission  upon  the 
ground  that  the  employee  had  failed  to  give  notice  and  that  the 
Commission  had  failed  to  excuse  such  failure:  Leon  v.  OUbert 
Knitting  Co,,  Case  No.  13518; —  App.  Div. — ,  May  5,  1920. 

The  question  of  notice  figured  in  the  case  of  a  pantry  maid  who 
claimed  to  have  hurt  her  arm  in  lifting  a  pan  of  dishes ;  the  Appel- 
late Division  reversed  an  award  to  her  and  remitted  her  case  to  the 
Commission  for  failure  of  proof  that  her  disability  had  arisen 
from  an  accident:  Mooney  v.  Delmonico's,  Case  No.  308088, 
July  14,  1919;  191  App.  Div.  931,  Mar.  3,  1920. 

Cases  of  accident  subsequent  to  May  13,  1918,  in  which  the 
employers'  plea  of  want  of  notice  failed  to  affect  court  decisions 
are:  Arcieri  v.  Booth  £  Flinn,  Case  No.  200169,  Jan.  27,  1919 ; 
190  App.  Div.  885,  Nov.  15,  1919;  Cesaro  v.  Bossert  Corp.,  Case 
No.  S-12326,  Apr.  24,  1919;  190  App.  Div.  924,  Dec.  29,  1919 ; 
France  v.  Kingston  Shipbuilding  Corp.,  Case  No.  10903,  May  3, 
1919;  190  App.  Div.  783,  Mar.  3,  1920;  Franklin  v.  Pierce 
Arrow  Motor  Co.,  Case  No.  B-11599,  May  9, 1919 ;  190  App.  Div. 
923,  Dec.  29,  1919 ;  McCaffrey  v.  Dupont  De  Nemours  Co.,  20 
S.  D.  K.  373,  Apr.  4,  1919;  190  App.  Div.  889,  Nov.  21,  1919; 
NoJcranshy  v.  Masson  Bros.,  Case  No.  326742,  June  6,  1919; 
190  App.  Div.  923;  Dec.  29,  1919;  Booney  v.  Oreat  Lakes 
Transit  Corp.,  Case  No.  13744-B,  June  23,  1919 ;  191  App.  Div. 
10,  Mar.  3,  1920 ;  and  Seism  v.  Union  MUls,  Case  JSTo.  12975-A, 
July  2,  1919;  191  App.  Div.  929,  Mar.  3,  1920. 

C.  ACCIDENTS  OCCTTSKIirO  BEFOBE  AHEirBMEIIT  OF  §  18 

The  Appellate  Division,  unanimously  and  without  opinion, 
affirmed  findings  of  the  Commission  denying  compensation  to  a 
quarry  hand  for  loss  of  his  eye  because  he  had  failed  to  give  notice 
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of  his  accident  Licursi  v.  Balmforth  Bros.,  File  No.  B-ft61,  Oct. 
16,  1918;  190  App.  Div.  924,  Dec.  29,  1919. 

The  question  of  notice  figures  in  the  briefs  of  Farrington  v. 
U.  8.  B.  R.  Administration,  20  S.  D.  R,  365,  Feb.  24,  1919;  190 
App.  Div.  920,  Dec.  29,  1919;  —  N.  Y.  — ,  Mar.  9,  1920;  and 
White  V.  American  Society  for  Prevention  of  Cruelty  to  Animals, 
Death  Case,  No.  77088,  May  21,  1919 ;  191  App.  Div.  6,  Mar.  8, 

1920.  These  cases  were  reversed  by  the  courts  upon  grounds 
other  than  notice.  The  question  figures  also  in  Nieresdursen  v. 
ClarJc  &  Son,  19  S.  D.  R.  532,  4  Bui.  167,  Apr.  9,  1919 ;  —  App. 
Div.  — ,  reversed  May  14,  1920;  and  Johnson  v.  Faribault  BuHd- 
ing  Corp.,  20  S.  D.  R  453,  July  9,  1920;  —  App  Div.  — ,  May 
5,  1920. 


XIV.  PRESUMPTIONS  IN  FAVOR  OF  COMPENSA- 
TION CLAIMS 

The  presumptions  of  Workmen's  Compensation  Law,  §  21, 
throw  the  burden  of  proof  in  compensation  cases  mainly  upon  the 
employer.  Earlier  decisions  and  opinions  illustrating  their  opera- 
tion are  in  Bulletin  81,  pages  392-397,  and  Bulletin  95,  pages 
345-355.     Additional  cases  are  presented  here. 

A.  COmOiCTIOH  BETWEEN  ACCIDEHT  AHB  DIBABniTT 

Given  an  accident  aQd  a  subsequent  disability,  the  Commission 
has  held  upon  opinion  by  Commissioner  Lyon  that  the  presump- 
tions of  §  21  incline  the  scale  to  a  holding  that  the  disability  is  a 
consequence  of  the  accident  Commissioner  Lyon's  opinion  is  as 
follows : 

BiTisBA  V.  MOBSE  Dbt  Dock  &  Rbpaib  Co.,  20  S.  D.  R.  418,  4  Bui.  176, 

May  13,  1010. 

Lton,  CommiBsioner :  The  doctors  are,  as  is  not  unusual  in  many  of  these 
eye  cases,  in  disagreement  as  to  the  causal  relation  between  the  injury  and 
the  present  loss  of  vision  in  claimant's  eye.  There  is,  however,  no  question 
but  that  there  was  an  accident  resulting  in  a  piece  of  steel  entering  tlie 
claimant's  eye  with  sufficient  force  to  imbed  itself  in  the  cornea  so  deep  that 
it  could  not  be  removed  without  the  aid  of  an  expert  physician.  There  is 
no  denial  but  that  three-quarters  of  the  vision  of  this  eye  is  now  gone,  nor 
is  there  any  substantial  denial  of  the  fact  that  the  claimant  before  this 
accident  had  vision  in  this  eye  which  was  perfectly  useful  for  practical  pur- 
poses. Given  the  accident  and  the  loss  of  vision  immediately  following,  I  do 
not  quite  see  how  we  could  deny  an  award  in  this  case  even  in  the  absence 
of  the  presumptions  raised  by  section  21  of  the  law. 

The  employer  claims  that  the  presumptions  raised  by  this  section  are 
limited  to  the  fact  that  the  accident  arose  in  the  course  of  his  employment 
and  that  his  work  was  hazardous  but  I  think  this  is  too  limited  a  view  to 
take  of  that  section.  I  think  the  presumptions  of  section  21  are  sufficient 
in  a  close  case  or  an  evenly  balanced  case,  to  turn  the  scale  in  favor  of  the 
employee.  I  am  also  of  the  opinion  that  there  is  no  substantial  evidence  to 
overcome  the  presumption  and  that  an  award  must  therefore  be  made  for  the 
loss  of  three-fourths  of  the  vision  of  this  eye. 

On  the  13th  day  of  May,  1919,  the  Commission  acted  upon  the  foregoing 
matter  in  accordance  with  the  foregoing  opinion.  Mitchell  and  Sates, 
Commissioners,  concur. 

[04] 
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Given  an  accident  consisting  of  a  blow  upon  the  chest  and  death 
from  pneumonia  three  days  thereafter,  the  presumption  is  that  the 
disease  and  the  death  are  results  of  the  accident:  Delso  v.  Cruci- 
ble Steel  Co.,  21  S.  D.  R.  590,  5  Bui.  95,  Dec.  10,  1919. 

B.    ITNWITNESSED  AC€IDEHTS 

Employees  are  often  found  dead  or  injured,  no  one  having  wit- 
nessed the  death  or  the  injury.     Their  bodies  are  discovered  in 

the  water  or  they  disappear  under  circumstances  that  indicate 
accidental  drowning,  though  the  bodies  are  not  recovered.  They 
are  found  dead  from  asphyxiation,  heat  prostration  or  freezing. 
Now  and  then  they  incur  unwitnessed  accidental  injury  and  sur- 
vive but  cannot  themselves  account  for  the  cause.  In  such  cases 
the  burden  of  proof  is  upon  the  employer  to  show  that  the  accident 
has  not  arisen  out  of  and  in  the  course  of  the  employment  and  the 
probabilities  are  that  he  will  not  be  able  to  do  so.  In  but  one  of 
eleven  cases  of  unwitnessed  death  described  in  Bulletin  95,  pages 
346-352,  did  the  Commission  and  the  Appellate  Division  deny 
death  benefits.  In  the  one  exceptional  case  the  employer  showed 
that  the  employee  had  lingered  unduly  upon  his  employer's  prem- 
ises after  his  discharge  and  had  thereafter  lost  his  life  by  drown- 
ing: Whalen  v.  Stanwood  Towing  Co.,  186  App.  Div.  190,  Jan. 
8,  1919. 

In  but  one  of  the  following  six  additional  cases  of  unwitnessed 
accident  did  the  claimants  fail  of  compensation. 

In  the  exceptional  case,  a  laborer  who  had  been  wheeling  ashes 
for  his  employer's  boiler  house  crawled  into  a  gas  shanty,  upon 
the  premises  but  remote  from  his  place  of  work,  and  was  there 
found  dead  of  gas  poisoning ;  the  Commission  denied  death  bene- 
fits to  his  father,  saying  that  there  had  been  no  occasion  for  him 
to  go  to  the  place  in  connection  with  his  work;  the  Appellate 
Division  sustained  the  denial  unanimously  and  without  opinion : 

Solas  V.  Lackawanna  Steel  Co.,  20  S.  D.  R  368,  Mar.  19,  1919 ; 
190  App.  Div.  924,  Dec.  29, 1919. 

A  pressman  returned  to  his  work  at  night  after  having  had  his 
supper  and  fell  to  the  floor  of  the  press  room,  fracturing  his  skull ; 
no  one  witnessed  his  fall ;  he  died  without  recovering  conscious- 
ness; the  employer  sought  to  show  that  the  fall  had  been  due 


96     CouBT  Dbcisions  oh  Workmen's  Compensatiok  Law 

solelj  to  disease,  but  the  Commission  awarded  death  benefits. 
Upon  appeal,  the  Appellate  Division,  statrog  the  facts  tending 
to  show  an  accident,  unanimously  affirmed  the  award,  with  opin- 
ion as  follows : 

GaAFFB  y.  Abt  Ck>LOR  PiinfTiNO  Co.,  191  App.  DiT.  669,  May  5,  1920. 

KnxT,  J.:    On  the  19th  of  November,  1917,  Felix  Graffe,  huaband  of  the 
plaiDtiff  was  working,  nightrshift,  for  'the  Art  Color  PHnting  Company,  of 
\ew  York  city.     The  men  shut  down  at  ten  p.  m.  and  went  out  to  lunch; 
Gt-affe  went  with  them.    They  returned  at  about  ten  forty-fi%-e  p.  m.  and  they 
saw  deceased  lying  on  his  back  between  two  rolls  of  paper.     His  skull  wa« 
fractured;  the  floor  where  he  fell  was  e<Hicrete;  he  was  taken  to  the  hospital 
and  died  in  a  few  hours.     The  ConmuBBi<Mi  awarded  his  widow  and  minor 
children    compensation;    later    it   reversed   the   award,   and   still   later,   by 
divided  vote,  reversed  its  reversal  and  reinstated  the  award.    The  appellaats 
contend  that  there  is  no  evidence  of  an  accident  authorizing  such  awmrd, 
and  cite  Matter  of  Collins  v.  Brooklyn  Oas  Co.   (171  App.  Div.  381)    and 
Matter  of  Haneen  v.  Turner  Construction  Co,  (224  N.  Y.  331)  as  deciaive 
against  respondents.     In    171    App.   Div.   381,   the  deceased  was  asaiatant 
foreman  and  while  sweeping  the  paving  near  the  works  he  fell  and  Inter 
died  in  the  hospital.    The  theory  of  claimant  in  that  case  was  that  escaping 
gas  caused  him  to  faint.     He  had  said  to  a  fellow  employee  that  ''  a  ireak 
spell  must  have  come  to  him."     The  evidence  showed  absence  of  any  effect 
from  gas  and   the  theory  was  abandoned  and  the  Commission   found   the 
decedent   stumbled   and   fell   and   thus   received   his  injury.     There   was    ntt 
evidence  of  any  obstruction.     The  Hansen  Case  (224  N.  Y.  331)  is  in  many 
respects  like  this  case;  but  in  that  case  there  was  total  alMenoe  of  eviduce 
of  anything  in  the  nature  of  obstruction,  of  pillars  or  posts,  near  him  that 
should  cause  him  to  fall.    In  the  present  caae  several  facts,  connected  ^Hth 
the  employment,  of  conditions  that  might  have  caused  Graffe  to  fall   and 
fracture  his  skull  appear:     The  concrete  floor;  grease  upon  the  floor  about 
the  press  at  which  he  worked;   rolls  of  paper  three  feet  in  diameter  lying 
lengthwise  on   the  concrete  with  mertal  bar   extending  twelve  to  fourteen 
inches  out  of  either  end,  over  which  he  could  trip;  absence  of  light  exoept 
one  light  thirty  feet  away;   dark   around  the  press  where  he  worked   and 
wa8  found ;  the  presence  of  noxious,  enervating  and  pernicious  odor  and  gsaen ; 
and   close   and   tepid   atmosphere,   kept  so  continuously  and  purposely    on 
account  of  the  effect  fresh  air  or  moving  draughts  had  upon  the  oolors  that 
were  being  stamped  upon  the  paper;   all  of  which  was  connected  with  the 
employment  and  buHinesa,  and  which  the  evidence  shows  might  have  been  the 
cause  of  the  fall  of  the  decedent.     We  think  the  decision  in  Chludzinski  ▼. 
Standard  Oil  Co,  (176  App.  Div.  87)  sustains  the  award  of  the  Commission  in 
the  case  at  bar. 

The  award  should  be  affirmed.    All  concur.     Award  affirmed. 

A  cellar  man.  in  a  brewery  was  found  dead  at  the  bottom  of  an 
elevator  shaft  during  the  noon  lunch  time  interval,  he  had  cus- 
tomarily used  the  elevator  to  go  to  an  upper  floor  for  toilet  and 
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other  pnrpotes;  the  Appellate  Dmsion  unanimaasly  affirmed  an 
award  of  death  benefits :  Dotdon  v.  Kips  Bay  Brewing  c£  Malting 
Co.,  Death  Case,  No.  227250,  Apr.  80, 1919;  189  App.  Div.  415, 
Xov.  12,  1919.  Text  of  the  Appellate  Division's  opinion  in  the 
Donlon  case  is  in  Bulletin  97,  page  103. 

The  night  watchman  of  a  derrick  lighter  in  the  Hudson  river 
disappeared  and  was  never  found.  There  was  some  evidence  that 
he  had  been  at  his  duties  as  fireman  alone  aboard  the  lifter  on 
the  Sunday  night  of  his  disappearance  and  had  slipped  from  a 
gangplank  into  swiftly  flowing  water.  The  employer  objected 
that  there  had  been  complete  failure  to  establish  accident  and 
death.  The  Appellate  Division  affirmed  an  award  to  the  fireman's 
widow  unanimously  and  without  opinion :  Norman  v.  Merritt  & 
Chapman  Derrick  £  Wrecking  Co  ,  Death  Case,  No.  69637,  June 
2,  1919;  190  App.  Div.  887,  Nov.  12,  1919. 

A  lumber  handler,  awaiting  arrival  of  his  employer's  truck  at 
a  railroad  freight  car,  went  to  a  telephone  to  inquire  when  the 
track  would  arrive;  shortly  afterward  a  train  ran  him  down  and 
killed  him;  there  being  no  substantial  evidence  to  the  contrary, 
the  Appellate  Division  said  that  it  must  be  presumed  that  the 
accident  arose  of  and  in  the  course  of  his  employment ;  the  Court 
of  Appeals  affirmed  its  order  approving  an  award  to  his  widow: 
Smith  V.  Oesterheld  &  Son,  Death  Case,  No  72550,  Apr.  4, 1919 ; 
189  App.  Div.  384,  Nov.  12,  1919;  —  N.  Y.  Eep.  —  May  4, 
1920.  Text  of  the  Appellate  Division's  opinion  in  the  Smith  case 
is  in  Bulletin  97,  p.  109. 

In  the  course  of  his  duties,  alone  in  a  cellar  at  night,  a  fireman 
in  a  chewing  gum  factory  "  received  a  severe  blow  on  the  head 
which  rendered  him  unconscious  and  caused  a  laceration  of  the 
nose  and  face,  and  of  the  left  eye  and  back  of  the  head  "  (21  S.  D. 
R.  480).  He  was  unable  to  explain  his  accident.  The  employer 
claimed  upon  appeal  that  he  had  been  hurt  about  the  head  before 
and  that  his  injuries  were  due  to  a  fall  caused  by  disease.  The 
Appellate  Division  affirmed  the  award  unanimously,  and  with 
opinion  as  follows : 

VoGEL  V.  American  Chicle  Co.,  190  App.  Div.  797,  March  3,  1920. 
CocHBAifE,  J.:     The  sole  argumeit  against  this  award  is  that  the  injuries 
of  the  claimant  did  not  arise  out  of  his  employment.    The  employer  was  a 

4      . 
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manufacturer  of  chewing  gum  and  tbe  claimant  was  a  night  fireman.  He 
was  gathering  paper  and  rubbish  from  the  bottom  of  an  elevator  shaft  and 
was  depositing  the  same  in  a  box  for  the  purpose  of  lighting  the  boiler  fires. 
He  had  lifted  the  box  from  the  fioor  of  the  elevator  shaft  to  the  floor  of  the 
building  when  he  received  a  severe  blow  on  the  head  which  rendered  him 
unconscious  and  he  has  not  been  able  to  describe  the  cause  of  the  accident. 
We  think,  however,  there  is  evidence  connecting  the  accident  with  the  employ- 
ment. No  one  was  present  at  the  time  of  the  occurrence.  The  claimant  had 
previouslj  been  in  good  health  and  had  experienced  no  fainting  spells.  The 
circumstances  are  such  that  he  might  easily  have  struck  his  head  against  some 
portion  of  the  building  or  structures  therein.  The  nature  of  his  injuries  indi- 
cate that  such  is  the  case.  He  was  lacerated  on  the  nose  and  face  and  back 
of  the  head.  Injuries  such  as  he  sustained  both  to  the  front  and  back  of  tbe 
head  would  not  ordinarily  result  if  he  had  merely  fallen.  If,  however,  he 
struck  his  head  against  an  object  with  sufScient  force  to  cause  him  to  fall  and 
render  him  unconscious  such  injuries  might  result  both  from  the  blow  and  the 
fall.  Furthermore  in  its  report  of  the  injury  the  employer  treated  the  occur- 
rence as  an  accident.  It  states  that  an  accident  happened  on  the  premises 
and  that  the  claimant  was  doing  his  regular  work.  This  constitutes  some 
evidence  in  his  favor. 
The  award  should  be  affirmed.     Award  unanimously  afiirmed. 

An  employee  retired  to  a  river  bank  to  answer  a  call  of  nature. 
Shortly  thereafter,  his  fellow  employees  found  his  dead  body  in 
the  river.  The  Commission,  with  a  divided  vote  of  three  to  two, 
awarded  death  benefits  to  his  mother.  Upon  appeal,  the  Appel- 
late Division  held  that  the  presumptions  of  the  law  had"  been 
overcome  by  substantial  evidence  to  the  contrary.  It  reversed 
the  award  and  dismissed  the  claim,  with  opinion  as  follows: 

MiNERLT  V.  KiNGSBUBY  CoxsTRUCTiON  Co.,  191  App.  Div.  618,  May  5,  1920. 

CocHBANE,  J.:  The  question  in  this  case  is  whether  the  accident  arose 
out  of  the  employment.  The  deceased  employee  was  engaged  with  others 
in  leveling  a  pile  of  stones  which  had  been  thrown  up  near  a  river  bank 
by  a  dredge  at  Mechanicville,  N.  Y.  While  so  working  he  was  stricken  with 
a  fit  to  which  malady  he  was  subject.  He  came  out  of  the  fit  and  resumed 
his  usual  work.  A  short  time  thereafter  he  proceeded  up  the  river  bank 
for  a  purpose  incidental  to  his  employment.  Kot  returning,  his  fellow- 
employees  instituted  a  search  for  him  and  discovered  his  dead  body  in  the 
river  in  a  depth  of  five  feet  of  water.  His  death  was  caused  by  drowning. 
No  feature  or  incident  of  his  work  required  him  to  enter  the  water  at 
that  place.  His  body  when  found  was  "  all  curled  up  "  in  about  the  same 
condition  as  it  was  when  he  had  the  fit  shortly  before  at  which  time  he 
was  also  described  as  ''lying  all  curled  up."  The  place  of  his  death  was 
one  hundred  or  one  hundred  and  fifty  feet  from  where  his  fellow-employees 
were  engaged  in  their  work.  On  these  facts  the  Commission  by  a  dosely 
divided  vote  has  found  that  the  accident  arose  out  of  the  employment. 
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Tlie  eauBe  of  the  aoddeat  cumot  be  premimed  bat  must  be  ertftUielied. 
(Eldridge  v.  Ertdicott,  Johnson  d  Co.,  228  N.  Y.  21;  Collins  v.  Brooklyn 
Union  Oom  Co.,  171  App.  DIt.  381;  White  Y.  American  Society  for  Prevention 
of  Cruelty  to  Anifnale,  191  App.  Div.  6;  Nestor  y.  Pahst  Brevoing  Co.,  191 
App.  Div.  312;  Woodruff  v.  Howes  Construction  Co.,  228  X.  Y.  276.)  Even  if 
the  presumption  of  section  21  of  the  Workmen's  Compensation  Law  should 
apply  the  circumstances  surrounding  the  accident  would  seem  to  constitute 
"sobstantial  evidence"  sufficient  to  overcome  the  presumption.  It  seems 
unreasonable  to  infer  that  a  well  and  able-bodied  man  could  have  drowned 
under  the  circumstances  here  existing.  As  stated  above  there  was  no  occasion 
for  the  deceased  to  enter  the  water.  It  is  not  suggested  that  there  was 
a  dock  or  embankment  from  whidk  he  could  have  fallen  into  water  of  any 
considerable  depth.  An  ordinary  man  would  not  be  submerged  in  water 
five  feet  deep  and  would  experience  no  difficulty  in  reaching  the  shore  only 
a  few  feet  distant.  No  outcry  or  alarm  was  heard  by  the  fellow-workmen 
of  the  deceased  who  were  within  easy  hailing  distance.  The  only  reasonable 
inference  is  that  he  was  overcome  by  another  attack  of  hia  oonstitutional 
malady  and  because  thereof  fell  from  the  river  bank  into  the  water.  This 
theory  harmonizes  with  all  the  evidence  in  the  case  and  is  the  only  reasonable 
explanation  of  the  accident.  The  case  is  similar  in  this  respect  to  Matter  of 
Hansen  v.  Turner  Construction  Company,  (224  N.  Y.  331.)  If  there  were  other 
circumstances  bearing  favorably  on  the  claim  is  was  incumbent  on  the 
claimant  to  prove  them.  On  the  evidence  produced  the  accident  did  not  arise 
"out  of"  the  employment. 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concur.  Award 
reversed  and  claim  dismissed. 

The  Appdlate  Division  remitted  for  further  evidence  the  case 
of  a  scow  captain  to  whose  widow  the  Commission  had  awarded 
death  benefits  upon  the  ground  that  he  had  been  drowned  by  the 

sinking  of  his  vessel:  Nielsen  v.  Harms  Co.,  Death  Case,  No. 
325005,  May  5,  1919;  190  App.  Div.  962,  Jan.  9,  1920;  and  thf 

case  of  a  longshoreman  to  whose  children  the  Commission  had 
awarded  death  benefits  upon  the  ground  that  he  had  died  of  expos- 
ure to  zero  weather  and  exhaustion  in  the  hold  of  a  ship's  hatch, 
his  body  having  been  found  there  about  a  week  after  he  had  last 
been  seen  at  work  upon  the  vessel :  Colema/n  v.  Carter  &  Weekes 
Stevedoring  Co.,  Death  Case,  No.  48849,  Apr.  23,  1919;  189 
App.  Div.  884,  Sept.  18, 1919. 


XV.  COMMISSION'S  POWER  TO  REVISE  OR 
RESCIND  ITS  AWARDS  AND  DECISIONS 

The  general  subject  of  the  Commission's  power  to  reopen  com- 
pensation cases  and  modify  its  awards  and  rulings  is  covered  by 
the  court  decisions  and  opinions  in  Bulletin  95,  pages  3&6-374. 
The'coarts  have  liberally  sustained  the  Commission's  power  of 
revision.  Nevertheless  the  briefs  of  appellants  continue  to  chal- 
lenge its  exercise.  The  challenge  has  succeeded  in  one  instance 
and  in  so  doing  has  developed  a  point  not  set  forth  in  Bulletin  95. 
The  power  of  the  Commission  to  modify  an  award  is  limited  by 
the  final  sentence  of  Workmen's  Compensation  Law,  §  22,  which 
declares  that  review  shall  not  affect  moneys  already  paid.    When 

the  Commission  reopens  a  case  and  increases  or  decreases  the 
amount  of  the  award,  it  can  not  make  such  increase  or  decrease 

retroactive.  The  increase  or  decrease  is  effective  for  the  future 
only.  The  Court  of  Appeals  has  so  interpreted  the  final  sentence 
of  §  22  in  Solottvr  v.  NeugUss  <&  Co.,  Death  Case,  No.  33580, 
Oct.  16,  1918;  188  App.  Div.  942,  May  7,  1919;  228  N.  Y.  Eep. 
— ,  Jan.  20, 1920.  In  the  Solotar  case  the  Commission  on  May  21, 
1917,  awarded  death  benefits  to  the  deceased  employee's  mother  at 
the  rate  of  $2.45  per  week.  A  year  and  seven  months  later,  on 
October  16,  1918,  it  reopened  the  case  and  increased  the  award 
to  $3.75  per  week,  because  the  deceased  employee  had  been  a 
minor  and  his  wages  would  be  expected  to  increase.  On  Decem- 
ber 31,  1918,  it  again  heard  the  case  and  awarded  the  mother  the 
difference  between  $2.45  and  $3.75  for  the  period  of  May  21, 

1917,  to  October  18,  1918,  and  the  full  amount  of  $8.75  from 

October  16,  1918,  onward.    The  Appellate  Division  affirmed  this 

award  but  the  Court  of  Appeals  modified  it  to  provide  that  the 

increase  should  not  take  effect  for  the  time  prior  to  October  16, 

1918. 
Besides  the  Solotar  case,  other  cases  subsequent  to  June,  1919, 

in  which  the  employer  and  insurance  carrier  have  challenged  the 
Commission's  power  to  review  are:  Fish  v.  Rutlcmd  JR.  R.  Co., 
Claim  No.  10850-A,  Feb.  28,  1919;  189  App.  Div.  352,  Nov.  12, 
1919 ;  Arcieri  v.  Booth  £  Flinn,  Case  No.  200169,  Jan.  27, 1919; 
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190  App.  Div.  885,  Nov.  12,  1919 ;  Freess  v.  Kleinau,  21  S.  D.  R. 
179,  May  27,  1919;  190  App.  Div.  131,  Dec.  29,  1919 ;  Eggleston 
v.  Shtnola  Co.,  Case  No.  20799,  June  20,  1919;  191  App.  Div. 
930,  Mar.  3,  1920;  raselenfo  v.  Kaseiiefz,  Case  No.  39482,  June 
25,  1919 ;  190  App.  Div.  879,  Mar.  3,  1920 ;  Clark  v.  MiUer  Stock 
Farm,  20  S.  D.  R.  434,  June  12,  1919;  and  Castor  v.  CoUegiate 
Baptist  Church  of  the  Covenant,  21  S.  D.  R  437,  Nov.  11,  1919. 
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LABOR  LEGISLATION  IN  zgao 

GENERAL  STATEMENT 

This  Bulletin  presents  the  Governor's  recommendations  fox 
lahor  legislation  and  the  texts  of  labor  chapters  of  the  Laws  of 
1920^  of  which  seven  amend  the  Labor  Law  and  ten  the  Work- 
men's Compensation  Law.  It  presents  also  the  text  of  a  resolu* 
tion  appointing  a  joint  legislative  committee  to  recodify  and 
revise  the  labor  statutes  and  it  notices  certain  chapters,  mainly 
relating  to  public  employees,  without  giving  their  texts. 

Changes  in  existing  statutes  are  indicated  by  putting  new 
words  into  italic  type  and  by  enclosing  omitted  words  in  brack- 
ets. Chapters  consisting  entirely  of  new  matter  are  printed  in 
Roman  type  throughout 

ADMINISTSATION  OF  LABOR  LAW 

Chapter  9  appropriates  $545,000  for  the  purchase  of  a  building 
on  East  Twenty-eighth  street  as  New  York  City  headquarters 
for  the  State  Industrial  Commission. 

Four  chapters  modify  the  administration  of  the  Labor  Law, 
as  follows: 

CrecUian  of  Industrial  Codes  Bureau.  Chapter  242  amends 
§  42  by  adding  an  industrial  codes  bureau  to  the  seven  older 
bureaus  of  the  department  of  labor. 

Regulation  of  Inspectors'  Salaries.  Chapter  604,  amending 
§  54,  increases  the  salaries  of  factory  and  mercantile  inspectors 
in  the  first  three  grades  three  hundred  dollars,  in  the  fourtli 
grade  four  hundred  dollars,  and  in  the  sixth  grade  five  hundred 
dollars;  adds  a  fourth  grade  of  mercantile  inspectors  at  twenty- 
four  hundred  dollars;  regulates  the  times  of  advancement  from 
grade  to  grade ;  and  extends  the  provisions  governing  grades  and 
salaries  of  factory  inspectors  in  the  first  four  grades  to  safety 
inspectors  of  the  state  insurance  fund.  The  chapter  is  effective 
from  July  1,  1920. 

Publication  of  Variations.  Chapter  602,  amending  §  52-d, 
provides  that  resolutions  of  the  State  Industrial  Commission  per- 
mitting variations  from  provisions  of  the  Labor  Law  shall  be 
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published  in  the  Bulletin  of  the  Department;  also  in  the  City 
Record,  if  they  pertain  to  New  York  City  premises  and  condi- 
tions. Hitherto  the  law  has  required  that  they  shall  be  pub- 
lished in  the  same  manner  as  the  Commission's  rules  and 
regulations. 

Powers  of  Bowrd  of  Standards  and  Appeals.  Chapter  348 
empowers  the  chairman  of  the  Board  of  Standards  and  Appeals 
of  New  York  City  to  administer  oaths  and  compel  the  attendance 
of  witnesses.  This  board  exercises  certain  fimctions  of  the  State 
Industrial  Commission  relative  to  buildings  and  fire  dangers 
within  the  city. 

WORKMEN'S  COMPENSATION 

Eleven  chapters  aifect  workmen's  compensation,  ten  of  which 
amend  the  Workmen's  Compensation  Law  and  one  the  Labor 
Law.    Their  provisions  are  as  follows: 

Deputy  Commissioner  for  Death  Cases.  Tinder  chapter  539, 
the  Commission  may  appoint  a  deputy  commissioner  to  hear 
compensation  claims  in  death  cases.  The  salary  is  five  thousand 
dollars.     The  chapter  amends  Labor  Law,  %  41. 

Expenses  of  State  Fund.  Chapter  530,  amending  §  94,  per- 
mits the  State  Industrial  Commission  to  expend  in  excess  of  the 
Legislature's  annual  appropriation  not  to  exceed  twenty-five 
thousand  dollars  of  state  fund  premiums  a  year  for  state  fund 
expenses.  Such  additional  expenditure  is  subject  to  the  Gov- 
ernor's approval  and  to  civil  service  requirements.  The  Com- 
mission must  report  state  fund  expenses  annually  to  the 
Legislature.     The  chapter  is  effective  from  July  1,  1920. 

Compensation  for  Occupational  Diseases.  Chapter  538, 
effective  May  5,  1920,  adds  to  the  Workmen's  Compensation  Law 
a  new  article  making  the  occupational  diseases  enumerated  by 
it  compensatable.  They  are :  lead,  mercury,  phosphorus,  arsenic, 
wood  alcohol  and  certain  other  poisonings;  chromic  acid,  tar  and 
certain  other  ulcerations;  anthrax;  glanders;  compressed  air 
illness ;  anemia,  nystagmus  and  synovial  inflammations  of  miners ; 
and  cataract  of  glassworkers.  To  be  compensatable,  such  diseases 
must  have  been  contracted  within  a  year  prior  to  the  employee's 
disablement.     A    certain    described    operation    in    which    the 
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employee  was  engaged  at  or  immediately  before  disablement^  as 
for  example  the  handling  of  hides  in  an  anthrax  case,  is  pre- 
sumptive evidence  that  the  disease  is  occupational.  For  examina- 
tion of  claimants,  the  Commission  may  divide  the  State  into  dis- 
tricts and  appoint  one  or  more  certifying  physicians  in  each 
district.  Employers  and  employees  may  appeal  to  the  Commis- 
sion from  the  determinations  of  these  physicians.  The  Com- 
mission may  apportion  the  payment  of  compensation  among 
successive  employers. 

Coverage  of  Village  Policemen.  Chapter  536,  effective  May  5, 
1920,  adds  to  §  2  a  new  coverage  group  which  reads:  "Group  47, 
all  policemen  of  villages."  The  courts  will  probably  hold  this 
provision  ineffective  because  it  does  not  make  exception  relative 
to  the  pecuniary  gain  provision  of  §  3,  subd.  5,  as  do  the  three 
public  employee  groups  immediately  preceding. 

Partial  loss  of  Vision.  Chapter  532,  amending  §  15,  subd.  3, 
makes  loss  of  eighty  per  cent  of  the  vision  of  an  eye  or  loss  of 
binocular  vision  equivalent  to  entire  loss  of  an  eye.  Chapters  532 
and  533  were  signed  by  the  Governor  upon  the  same  day.  Both 
amend  §  15,  subd.  8.  Since  the  amendments  which  they  affect  are 
not  inconsistent  or  conflicting,  the  courts  may  hold  that  both  are 
valid  (Bank  of  Metropolis  v.  Sober,  150  N.  Y.  200).  The  chap- 
ter is  effective  from  May  5,  1920. 

Partial  loss  of  Thtmib,  Finger,  Toe  or  Phalange.  Chapter 
533,  amending  §  15,  subd.  3,  empowers  the  Commission  to  make 
award  for  proportionate  loss  in  case  of  partial  loss  of  a  digit  or 
a  phalange  of  a  digit.    The  chapter  is  effective  from  May  5,  1920. 

RehahUitation  of  Industrial  Cripples.  A  person  physically 
handicapped  by  a  defect  or  infirmity  due  to  an  industrial  acci- 
dent may  have  treatment  and  training  to  fit  himself  anew  for 
remunerative  occupation,  and  aid  to  secure  employment,  under 
the  "Rehabilitation  Law,'*  Article  47  of  the  Education  Law, 
added  by  L.  1920,  ch.  760,  if  such  employee  is  fourteen  years 
of  age  or  over,  has  been  domiciled  within  New  York  a  year  or 
more  and  is  a  citizen  of  the  United  States  or  has  declared  inten- 
tion to  become  a  citizen.  The  Behabilitation  Law  does  not 
apply  to  inmates  of  state  institutions  or  to  mental  defectives. 
Its  administration  is  intrusted  to  a  commission  of  three  ex-officio 
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members,  the  Commissioners  of  Education  and  Health  and  one 
of  the  five  State  Industrial  Commissioners  to  be  designated 
annually  by  the  Governor.  It  outlines  the  activities  of  this 
Behabilitation  Commission  in  thorough  detail,  appropriates 
seventy-five  thousand  dollars  for  initiation  of  the  work  and 
accepts  Federal  aid.  A  particular  feature  of  Chapter  760  is 
its  addition  of  a  new  subdivision  to  §  15  of  the  Workmen's 
Compensation  Law,  which  provides  u  special  fund  for  rehabilita- 
tion of  employees  subject  to  the  compensation  law  and 
crippled  by  industrial  accident.  For  this  fund  insurance  carriers 
must  pay  into  the  state  treasury  nine  hundred  dollars  in  every 
case  of  injury  causing  death  of  an  employee  covered  by  the 
Workmen's  Compensation  Law  in  which  there  are  no  surviving 
relatives  entitled  to  death  benefits.  The  State  Industrial  Com- 
mission is  to  report  to  the  Rehabilitation  Commission  the  names 
of  such  injured  employees  as  need  rehabilitation  and  to  co-operate 
with  the  Education  Department  generally  in  carrying  out  the 
article. 

Maximum  omd  MinimAim^  Limits  of  Compensation,  Chapter 
532,  effective  May  5,  1920,  amends  subd.  5  of  §  15,  to  provide  a 
uniform  maximum  weekly  compensation  payment  under  the  first 
four  subdivisions  of  §  15,  the  maximum  compensation  per  week 
for  loss  of  a  hand,  arm,  foot,  leg  or  eye  having  been  five  dollars 
greater  than  the  maximum  compensation  for  other  forms  of  dis- 
ability heretofore.  The  new  law  raises  the  maximum  compensa- 
tion per  week  for  such  other  forms  of  disability  from  fifteen  to 
twenty  dollars ;  raises  the  minimum  compensation  per  week  from 
five  dollars  to  eight  dollars  and  allows  the  injured  employee  his  full 
weekly  wages  if  his  wages  at  the  time  of  his  injury  were  less  than 
eight  dollars.  The  chapter  also  raises  the  maximum  basis  of  death 
benefits  from  one  hundred  dollars  per  month  to  one  hundred  and 
twenty-five  dollars  per  month  by  amendment  of  subd.  4  of  §  16. 

An  Award  is  a  Vested  Interest.  The  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Department  held  in  the  case  of 
WozneaJc  v.  Buffalo  Oas  Co.,  175  App.  Div.  268,  that  an  award 
for  disability  under  subd.  3  of  §  15  of  the  Workmen's  Compensa- 
tion Law  does  noi  descend  to  the  injured  employee's  heirs  if  and 
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when  the  injured  employee  dies  from  cause  other  than  the  acci- 
dental injury  for  which  he  has  received  the  award.  Under  this 
decision,  if  an  employee  has  been  awarded  compensation  for 
fifteen  weeks  for  loss  of  a  little  finger  and  a  railroad  accident  has 
killed  him  after  the  insurance  carrier  haa  paid  him  in  full  to 
date  of  death  but  three  weeks  compensation  upon  the  periodic 
payment  plan,  the  insurance  carrier  has  not  been  obliged  to  pay 
the  remaining  twelve  weeks  compensation  to  the  employee's  heirs. 
Laws  of  1920,  Chapter  634,  effective  May  5,  1920,  offsets  the 
Wozneak  decision  by  providing  that  an  award  made  under  subd. 
3  shall  in  such  case  of  death  be  payable  to  the  injured  employee's 
surviving  wife  (or  dependent  husband)  and  children  under 
eighteen,  if  there  be  any  such  survivors.  When  both  wife  (or 
dependent  husband)  and  child  or  children  survive,  the  children 
receive  one-half.  The  chapter  makes  no  provision  for  cases  where 
no  wife  (or  dependent  husband)  or  children  under  eighteen 
survive.  Whether  ascending  or  collateral  heirs  will  be  entitled 
in  such  case  under  this  new  legislation  is  a  matter  which  the 
courts  may  be  called  upon  to  decide. 

Compensation  a  Preferred  Lien  Against  Insuraaice  CompaaUes. 
Chapter  527,  effective  July  1,  1920,  gives  an  injured  employee 
the  same  preferred  lien  against  the  assets  of  his  employer's  private 
insurance  carrier  that  he  has  had  for  unpaid  wages  and  unpaid 
compensation  against  the  assets  of  his  employer  heretofore. 

Fees  or  Oratuities  for  Services.  Under  Chapter  629,  amend- 
ing §  24,  any  person,  firm  or  corporation,  other  than  an  attorney 
or  a  counselor-at-law  or  a  claimant  for  medical  services,  treatment 
or  supplies,  who  exacts  or  receives  a  fee  or  a  gratuity  for  services 
on  behalf  of  a  compensation  claimant,  except  in  an  amount  deter- 
mined by  the  Commission,  is  guilty  of  a  misdemeanor. 

Soliciting  Compensaiian  Business.  Under  Chapter  529,  any 
person,  firm  or  corporation  who  solicits  the  business  of  appearing 
before  the  Conmaission  or  employment  for  a  lawyer  on  behalf  of  a 
compensation  claimant  is  guilty  of  a  misdemeanor.  This  penal- 
izing provision  and  the  like  provision  under  the  title  preceding 
may  be  read  in  the  light  of  the  Governor's  message  of  January 
19,  1920,  below,  page  19. 

Interest  Upon  Awards  in  Cases  of  Appeal.  Chapter  281, 
changing  the  date  of  commencement  of  the  interest  paid  upon 
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awards  from  which  appeal  has  been  taken  to  the  court,  effective 
April  19,  1920,  has  been  superseded  by  Chapter  529,  effective 
May  5,  1920.  Both  chapters  amend  §  24  but  in  different  particu- 
lars. Chapter  529  being  of  later  date  prevails.  It  makes  no 
change  in  the  interest  provision  as  such  provision  stood  prior  to 
the  enactment  of  Chapter  281.  Accordingly,  Chapter  281  gov- 
erns the  interest  only  in  cases  of  appeal  taken  between  April  19 
and  May  5,  1920.  In  such  cases  interest  is  calculable  from 
the  date  when  notice  of  the  filing  of  the  award  was  sent  to  the 
parties  in  interest,  not  from  the  date  when  the  award  was  made 
by  the  Commission.  In  cases  of  appeal  upon  May  5,  1920,  and 
upon  subsequent  dates,  interest  is  calculable  from  the  date  of  the 
making  of  the  award. 

ADMINISTRATION  OF  MATTRESS  LAW 

Article  25-B  of  the  General  Business  Law,  as  enacted  by  Laws 
of  1918;  Chapter  369,  charged  the  State  Industrial  Commission 
with  the  duty  of  supervising  and  inspecting  the  manufacture  and 
sale  of  new  and  second-hand  bedding  materials,  the  object  being 
to  prevent  public  contagion.  Laws  of  1920,  Chapter  590,  revises 
this  so-called  mattress  law  materially.  It  gives  the  Commission 
the  additional  power  of  seizing  and  holding  bedding  materials 
for  evidence  at  trials.  It  eliminates  the  provision  confining  pro- 
ceedings against  violators  of  the  law  to  the  county  in  which 
violation  occurs.  The  old  law  permitted  the  manufacturer  to 
adopt  his  own  process  of  sterilizing  second-hand  material,  subject 
to  approval  by  the  State  Department  of  Health.  The  new  law 
prescribes  three  alternative  processes  in  detail.  Changes  in  defi- 
nitions insert  a  definition  of  shoddy  and  include  it  as  second- 
hand  material.    Other  changes  regulate  tags. 

WOMAN  LABOR 

Two  chapters  affect  employment  of  women,  as  follows: 
Employment  in  TransportcUion.  Legislation  of  1919  added 
to  the  Labor  Law  a  new  section,  161-d,  regulating  the  employ- 
ment of  women  upon  subway,  surface  or  elevated  railroads  (L. 
1919,  ch.  583).  It  forbade  employment  of  females  under  twenty- 
one  years  of  age  and  restricted  employment  of  females  over 
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twenty-one  to  not  to  exceed  six  daya  ar  fifty-four  hours  in  any  one 
week  or  nine  hours  in  any  one  day  and  to  the  period  after  six 
o'clock  in  the  morning  and  before  ten  o^dock  in  the  evening. 
Chapter  284  of  the  Laws  of  1920  has  amended  the  restrictions 
relative  to  females  over  twenty-one  so  as  to  make  them  applic- 
able only  to  work  as  conductors  and  guards  and  to  permit  females 
over  twenty-one  to  work  nnlimited  hours  as  ticket  sellers  or  col- 
lectors, eta    It  is  effective  April  21, 1920. 

Physical  Eauminations.  Chapter  603  amends  §  23  of  the 
Labor  Law  by  extending  its  requirements  relative  to  physical 
examination  of  female  applicants  for  employment  to  physical 
examination  of  female  employees  for  any  cause  whatsoever,  by 
providing,  as  an  alternative  to  examination  by  a  female  physician 
or  surgeon,  examination  by  a  male  physician  or  surgeon  in  the 
presence  of  a  female  attendant,  and  by  requiring  employers  to 
jx)st  notices  of  the  rights  of  females  relative  to  physical  examina- 
tions.    The  chapter  is  effective  September  1,  1920. 

CHILD  LABOR 

Two  chapters  affect  employment  of  children,  as  follows: 
Employment  in  Mercantile  Estahlishmenis.  Chapter  601 
amends  §  76-a  of  the  Labor  Law  by  extending  its  provisions  for 
physical  examination  of  children  employed  in  factories  to  children 
employed  in  mercantile  establishments.  The  chapter  is  effective 
July  1,  1920. 

Investigation  of  Laws  Relating  to  Children.  Chapter  699 
creates  a  mixed  commission  of  sixteen  members  to  study  all  laws 
relating  to  child  welfare  and  to  make  to  the  legislature  such  rec- 
ommendations of  remedial  legislation  as  it  may  deem  proper. 
The  chapter  appropriates  five  thousand  dollars  for  the  commis- 
sion's expenses. 

SAFETY  UPON  RAILROADS 

Three  chapters  affect  the  safety  of  railroad  employees  as  well  as 
of  railroad  passengers. 

Inspection  of  Locomotive  Boilers  and  Equipment.  Chapter 
867,  amending  §  73  of  the  Railroad  Law,  provides  for  inspection 
of  electric  locomotives  as  well  as  steam  locomotives  and  for  in- 
spection of  locomotive  appurtenances  as  well  as  locomotive  boilers. 
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Instead  of  one  inspector  as  hitherto,  the  public  service  cominission 
must  appoint  six,  five  of  whom  must  be  familiar  with  steam  loco- 
motives and  one  with  electric  locomotives. 

Accident  Inspectors.  Chapter  862,  amending  §.  47  of  the 
Public  Service  Commissions  Law,  requires  the  public  service 
commission  of  the  first  district  to  appoint  at  least  one  ijivesti- 
gator  of  accidents  occurring  on  railroads  or  street  railroads  and 
the  public  service  commission  of  the  second  district  to  appoint  at 
least  two. 

Caboose  Car  Requirements,  In  1913  the  legislature  amended 
§  78  of  the  Kailroad  Law  by  appending  to  it  detailed  require- 
ments for  the  construction  and  equipment  of  caboose  cars  with 
regard  to  the  safety  and  comfort  of  the  trainmen  and  gave  the 
railroads  seven  years  in  which  to  comply  (L.  1913,  ch.  497). 
Chapter  430  of  the  Laws  of  1920  extends  the  time  for  compliance 
till  July  1,  1921.     It  is  not  reproduced  in  this  bulletin. 

SDUCATION  OF  EMPLOTEXS 

Three  chapters  give  educational  facilities  to  working  people,  as 
follows : 

Industrial  Tea^chers^  Scholarships.  To  meet  the  need  of 
teachers  in  the  vocational  schools,  Chapter  858  creates  twenty-five 
scholarships  in  the  vocational  departments  of  the  state  normal 
schools.  The  scholarships  are  open  to  men  of  satisfactory  educa- 
tional qualifications  who  have  had  at  least  five  years  of  successful 
experience  in  trade,  industrial  or  technical  occupations.  Each 
scholarship  pays  two  thousand  dollars  per  year.  The  State  Edu- 
cation Department  makes  the  awards. 

Extension  Courses  in  Places  of  Employment.  Chapter  851 
authorizes  and  enables  the  State  Education  Department  to  provide 
training  for  teachers  of  evening,  extension,  factory,  home  and 
community  classes,  appropriating  forty  thousand  dollars  for  the 
purpose.  Chapter  852  appropriates  one  hundred  thousand  dollars 
to  the  Education  Department  for  extension  courses  in  factories 
and  other  places  of  employment,  or  in  such  other  places  as  it 
deems  advisable.  The  courses  are  intended  to  promote  good 
citizenship  and  vocational  efiiciency. 
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SXSIKSS  AHD  LOCKOUTS 

As  the  outcome  of  a  conference  held  upon  call  of  the  Governor 
in  the  Executive  Chamber  at  Albany  in  August,  1919,  a  Labor 
Board  of  nine  volunteer  members,  representative  of  the  public, 
organized  labor  and  employers,  has  been  operating  for  prevention 
of  strikes.  The  membership,  objects  and  accomplishments  of  the 
Board  have  been  set  forth  by  the  Governor  in  a  special  message  to 
the  legislature  asking  for  an  appropriation  of  twenty-four  thous- 
and dollars  to  cover  its  expenses.  The  message  is  reproduced 
below,  page  29.     Chapter  894  makes  the  desired  appropriation. 

psHsioifs  AHD  Amnnxiss  for  public  bmplotbes 

In  1918  the  legislature  created  a  commission  to  inquire  into 
the  subject  of  retirement  pensions,  allowances  and  annuities  for 
state  and  municipal  (^cers  and  employees  (L.  1918,  ch.  414). 
Various  retirement  pension  acts,  local  and  special,  were  already 
upon  the  statute  books  at  that  time;  such  as  pension  funds  for 
firemen  and  policemen  in  cities,  retirement  pensions  for  teachers 
and  for  war  veterans  in  public  service,  retirement  pensions  for 
court,  state  banking  department,  state  hospital  and  state  prison 
employees. 

The  commission  made  report  March  30,  1920.  Its  time  for 
further  report  has  been  extended  by  Chapter  4  of  1920  till  Feb- 
ruary 1,  1921. 

A  bill  framed  by  the  Commission  has  become  Chapter  741  of 
the  Laws  of  1920.  It  has  established  a  general  annuity  and 
pension  system  covering  all  persons  in  the  state  service  who  are 
not  covered  by  the  above-noticed  or  other  special  acts.  The  State 
Comptroller  is  to  administer  the  law  and  care  for  the  funds  that 
it  creates.  Membership  in  the  system  is  compulsory  for  persons 
entering  the  state  service  after  January  1,  1921,  and  continuing 
therein  for  six  months,  but  voluntary  for  persons  in  the  state 
service  prior  to  such  date.  The  annuities  are  derived  from  deduc- 
tions from  salaries;  the  pensions  from  legislative  appropriations. 
Persons  in  the  state  service  may  retire  at  sixty  years  of  age  and 
must  retire  at  seventy  after  June  30,  1925.  Upon  retirement  an 
oflScer  or  employee  will  receive  annually  during  life  a  total  an- 
nuity and  pension  payment  equal  to  one-seventieth  of  his  or  her 


14  Nbw  Yobk  State  Inditstbial  CoiiMissioir 

average  annual  salary  during  the  last  five  years  of  service  multi- 
plied by  the  number  of  years  of  service.  For  illustration,  a 
person  who  retires  at  age  65  with  25  years  of  service  credit  and 
with  an  average  salary  record  of  $1,500  for  the  final  five  years  of 
service  will  receive  $535.71  per  year  for  the  remainder  of  his  or 
her  life.*  The  person  retiring  may  elect  to  take  this  payment 
in  full  or  may  elect  to  take  a  reduced  annual  payment  con- 
ditioned upon  benefits  to  designated  persons  after  his  death 
in  accordance  with  one  of  several  options.  The  law  also 
provides  retirement  annuities  and  pensions  for  employees 
who  have  served  fifteen  years  or  more  and  who  are  disabled  from 
further  service.  A  person  withdrawing  from  the  state's  employ 
for  cause  other  than  superannuation  or  disability  will  be  entitled 
to  his  salary  deductions  with  four  per  cent  interest.  Employees 
may  purchase  additional  annuity.  The  Comptroller  will  group 
persons  in  the  system  according  to  sex,  duties,  etc.,  for  actuarial 
purposes. 

Chapter  794  of  1920  has  added  to  the  State  Charities  Law  a 
section  providing  retirement  pensions  for  employees  in  state  char- 
itable institutions,  and  Chapter  425  has  amended  the  Prison 
Law's  provisions  for  retirement  pensions  to  guards  and  other 
prison  employees. 

Chapter  427  of  1920  has  established  a  general  annuity  and 
pension  system  for  New  York  city  employees  along  lines  similar 
to  the  general  law  for  state  employees  but  dififering  in  material 
respects.    It  is  not  reproduced  in  this  bulletin. 

STATUS  OF  PUBLIC  BICPLOTEIBS 

Numerous  chapters  of  1920  affect  the  status  of  public  em- 
ployees.   They  relate  to  the  following  subjects: 

Suspension  and  Reinstatement.  Chapter  836  provides  for  civil 
service  employees,  state  and  local,  whose  positions  are  abolished 
or  made  unnecessary.  In  such  cases  the  employees  are  to  be 
deemed  suspended  without  pay  and  are  to  be  reinstated  in  their 
positions  or  in  similar  positions  if  there  is  need  for  their  services 
within  two  years. 

»  25  yeare  of  acrvice.  ^  ^^^^^  averagQ  salary  for  an^  6  yeart.  =  $535.71.  anual  pennon  and 
•oikuity  payment. 
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Redress  of  Grievances.  Chapter  805  assures  to  civil  service 
employees  the  right  to  appeal  to  the  legislature  or  to  public  offi- 
cers, commissions,  etc.,  for  redress  of  civil  service  grievances. 

Inspectors  of  Masonry  Construction.  Chapter  592  prescribes 
the  qualifications  of  public  inspectors  of  masonry  construction. 
They  must  have  had  three  years  practical  experience  but  are  not 
ordinarily  required  to  have  technical  knowledge. 

Privileges  of  War  Veterans  in  Public  Employ.  Fourteen 
chapters  of  1920  relate  to  the  special  privil^es  of  war  veterans 
in  civil  service.  The  texts  of  only  three  of  these,  Chapters  266, 
624,  750,  are  presented  in  this  bulletin. 

Certain  chapters  extend  the  privileges  of  veterans  of  the  Civil 
War  and  the  Spanish  American  War  to  veterans  of  the  World 
War.  *  Chapters  638  and  843  extend  the  retirement  pension  to 
them;  Chapter  833,  the  immunity  against  removal;  and  Chapter 
384,  the  right  of  absence  on  Memorial  Day. 

Certain  chapters,  248,  329  and  630,  grant  the  difference  be- 
tween military  and  civil  pay  to  veterans  to  whom  it  did  not  apply 
under  World  War  legislation  and  Chapter  624  grants  such  differ- 
ence to  every  state  or  municipal  officer  or  employee  absent  as  a 
member  of  the  national  guard  or  naval  militia  in  the  future,  at 
the  same  time  repealing  World  War  legislation  along  the  same 
line.  The  numbering  of  sections  and  subdivisions  of  the  Military 
Law  under  these  several  chapters  is  somewhat  conflicting. 
•  Certain  chapters  add  new  provisions  concerning  war  veterans 
in  general.  Chapter  266  makes  periods  of  absence  of  public 
employees  upon  military  or  naval  service  during  the  World  War 
count  as  part  of  civil  service  terms  relative  to  pensions  and 
privileges;  Chapter  282  safeguards  the  interests  of  employees 
passing  civil  service  examinations  immediately  before  or  during 
the  Federal  military  or  naval  service ;  Chapter  746  regulates  pay- 
ment of  the  retirement  allowance  to  veterans  upon  merger  or  abol- 
ishment of  the  departments  or  institutions  with  which  they  have 
served;  Chapter  750  exempts  crippled  or  diseased  World  War 
veterans  from  physical  examinations  under  the  civil  service; 
Chapter  751  eliminates  the  one  thousand  dollar  maximum  of 
allowance  to  retired  Civil  War  veterans;  Chapter  839  entitles 
World  !War  veterans  prevented  from  taking  examinations  for 
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license  as  undertakers  by  their  military  or  naval  service  to  licenses 
without  examination  on  or  before  September  1,  1920.  Chapters 
746  and  751  amend  the  same  section  of  the  Civil  Service  Law. 
They  were  signed  by  the  Governor  on  the  same  day.  The  amend- 
ments they  affect  do  not  conflict.  The  courts  will  possibly  hold 
that  Chapter  751  does  not  repeal  Chapter  746.  {Bank  of  Metrop- 
olis V.  Saber,  150  N.  Y.  200). 

SALARIES  OF  STATS  EMPLOYEES 

In  addition  to  Chapter  604,  increasing  the  salaries  of  inspectors 
under  the  Labor  Law  and  the  Workmen's  Compensation  Law 
and  noticed  above,  page  5,  a  number  of  chapters  of  1920  relate  to 
the  salaries  of  state  employees. 

Abolishment  of  Comptroller's  Budget.  Chapter  597  repeals 
§'§  48  and  49  of  the  State  Finance  Law  under  which  all  state 
departments  and  institutions  have  annually  filed  statements  of 
desired  appropriations  for  salaries  and  other  purposes  with  the 
Comptroller,  and  the  Comptroller  has  tabulated  the  statements  for 
the  use  of  the  governor  and  the  legislature. 

Abolishment  of  the  State  Classification  Board.  Chapter  597 
also  amends  §  17  of  the  State  Finance  Law  by  eliminating  its 
provision  constituting  the  Comptroller,  the  President  of  the  State 
Board  of  Charities  and  the  Fiscal  Supervisor  of  State  Charities  an 
eX'Officio  board  to  classify  the  salaries  of  officers  and  employees  in 
the  various  state  charitable  and  reformatory  institutions. 

Increase  of  State  Charitable  and  Reformatory  Institution 
Rates.  Chapter  435  appropriates  $153,000  to  increase  the  rates 
of  all  employees  in  the  state  charitable  and  reformatory  institu- 
tions who  have  been  receiving  $1,500  or  less  per  year,  exclusive  of 
maintenance. 

Approval  of  State  Hospital  Salaries.  Chapter  797  eliminates 
from  the  Insanity  Law  a  provision  requiring  the  approval  in 
writing  of  the  Governor,  Secretaiy  of  State  and  Comptroller  of 
the  annual  salary  lists  for  resident  state  hospital  officers. 

Increase  of  State  Hospital  Rates.  Chapter  697  makes  an 
upward  revision  of  the  entire  salary  and  allowance  schedule  for 
state  hospital  employees  and  gives  equal  pay  to  men  and  women. 
Chapter  315  tides  over  the  salary  and  wage  situation  at  the  state 
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hospitals  by  a  general  increase  for  the  period  April  23  to  July 
1,  1920. 

Increase  of  State  Prison  and  Reformatory  Rales,  Chapter  613 
gives  a  uniform  $200  increase  of  the  pay  to  guards  in  state  prisons 
and  uniform  increases  of  $200  and  $280  to  guards  and  other  em- 
ployees in  the  state  reformatories  at  Elmira  and  Napanoch. 

Increase  of  State  Police  and  State  Election  Department  Hates. 
Chapters  83  and  899  give  uniform  increases  of  salary  rates,  the 
former  to  state  police  department  employees  and  the  latter  to 
employees  of  the  state  superintendent  of  elections.  The  two 
chapters  are  not  reproduced  in  this  bulletin. 

WSCELLANEOUS 

Certain  chapters  not  reproduced  in  the  bulletin  relate  to  the 
following  subjects: 

Highway  Labor.  Chapter  170  authorizes  employment  of  State 
reformatory  inmates  upon  public  highways. 

Exemption  from  Attachment  Section  665  of  Chapter  925, 
eflFective  April  15,  1921,  raise  the  value  exemption  of  mechanics' 
tools  from  twenty-five  dollars  to  one  hundred  dollars.  Chapter 
497,  effective  May  4,  1920,  changes  the  wording  of  the  law 
relative  to  exemption  of  a  householder's  team,  but  compare  Section 
665  of  Chapter  925. 

Village  Policemen.  Chapter  811  regulates  the  designations 
and  qualifications  of  policemen  in  villages  of  the  first  class  and  in 
Westchester  county. 

Seaman's  Friend  Society.  Chapter  901  returns  to  the  Ameri- 
can Seamen's  Friend  Society  of  the  City  of  New  York  a  gift  of 
ten  thousand  dollars  loaned  to  it  by  the  State  and  repaid  under 
old-time  laws  and  former  agreement. 

Death  Benefits  to  FamAlies  of  New  York  City  Policem^en  and 
Firemen.  Chapter  800  permits  New  York  city  to  award  and 
immediately  pay  a  year's  salary  to  the  family  of  a  city  policeman 
or  fireman  killed  while  in  discharge  of  dnty.- 

Vacations  of  New  York  City  Per  Diem  Employees.  Chapter 
349  gives  New  York  city  per  diem  employees  a  maximum  annual 
vacation  of  three  weeks  instead  of  two  weeks  as  hitherto. 


LABOR  TOPICS  IN  GOVERNOR'S  MESSAGES 

GOOD  FAITH  OF  LABOR  UNIONS* 

Much  of  the  talk  about  strikes  and  labor  troubles  in  the  State  has  been 
exaggerated.  In  view  of  all  the  difficult  conditions  and  circumstances,  labor 
and  capital  on  the  whole  have  been  living  together  in  peace  and  content- 
ment. The  one  disquieting  sound,  made  apparent  on  several  occasions,  is 
the  tendency  of  some  labor  unions  to  disregard  their  written  agreements 
with  their  employers. 

It  has  been  called  to  my  attention  on  several  occasions  that  this  action 
has  been  taken  against  the  advice  of  their  leaders.  A  determining  factor 
with  business  men  in  ascertaining  their  manufacturing  costs  is  the  agree- 
ment fixing  their  labor  costs.  These  agreements  should  be  kept.  No  settled 
and  prosperous  condition  can  exist  in  any  branch  of  industry  where  there 
are  such  uncertainties.  There  is  no  more  excuse  for  a  labor  union  repudiating 
its  written  pledge  than  there  is  for  an  employer  to  go  back  on  his  given  word 
in  any  relationship. 

MINIMUM  WAGE* 

The  benefits  that  will  accrue  to  a  large  number  of  women  and  children  in 
this  State  by  the  removal  of  the  industrial  injustice  that  minimum  wage 
boards  seek  to  remedy  must  not  be  permitted  to  be  obscured  or  clouded  by 
smoke-screens  from  the  reactionary  interests  of  the  State,  who  are  pretending 
that  it  narrows  women's  opportunities.  I  have  endeavored,  with  all  the 
powers  at  ikiy  command,  to  impress  upon  your  Honorable  Bodies  that  this 
must  not  be  regarded  as  legislation  in  the  interest  of  or  against  any  group, 
but  as  legislation  in  the  interest  of  the  public  health  and  the  general  welfare, 
not  only  of  the  State  as  it  exists  to-day,  but  for  the  generations  to  come. 
If  reactionary  organizations  are  unable  to  see  it  in  this  light,  it  is  most 
unfortunate,  because  the  arguments  which  they  employ  against  it  could  just 
as  reasonably  be  advanced  against  every  regulatory  statute  protecting  the 
health  of  women  and  minors  that  has  ever  been  enacted  since  we  have  had 
a  State. 

HOUSS  OF  LABOR.* 

In  recent  years  experience  has  taught  that  excessively  long  hours  do  not 
of  themselves  insure  quantity  in  production,  much  less  quality.  Workers 
tired  and  ineffective  from  fatigue  are  no  good  to  themselves  or  the  community 
of  which  they  are  a  part.  It  may  be  old-fashioned  to  make  distinctions  in 
powers  of  endurance  as  between  the  sexes.  If  so,  I  plead  for  place  with  the 
moat  reactionary  elements  who  believe  with  our  noted  scientists  that  women 
and  minors  need  a  health  protection  in  the  point  of  hours  of  labor  that  is 
not  necessary  to  apply  to  men.  I  again  affirm  my  belief  that  the  State  should 
move  forward  and  set  a  new  standard  of  hours  of  labor  for  women  and  minors. 
based  on  a  maximum  eight-hour  day,  and  ask  for  the  enactment  of  such 
legislation  applied  to  industrial  and  mercantile  establishments. 


•  From  Annual  Message  of  January  7,  1920. 
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WOSKMSirS  COHPSNSATION* 

Hie  proyisions  of  the  State  Ckmstitutioii  under  which  the  Compensation 
Law  was  enacted  authorized  a  statute  for  the  payment  of  compensation 
resulting  from  "injuries."  The  intent  of  this  constitutional  provision  has 
been  limited  by  defining  "  injuries "  in  the  Compensation  Law  as  meaning 
"accidental  injuries."  This  limitation  deprives  the  Commission  of  juris- 
diction to  award  compensation  for  disability  resulting  from  occupational 
diseases  and  occupational  injuries. 

I  recommend  that  the  law  be  amended  in  keeping  with  the  constitutional 
provision,  to  the  end  that  occupational  diseases  and  injuries  may  be  subject 
to  its  provisions.  This  will  entail  a  very  small  increase  in  cost  in  compari- 
son with  the  resulting  benefit. 

I  recommend  the  creation  of  a  bureau  of  after-care  for  injured  men  and 
women.  Under  our  present  system,  after  the  State  decides  the  amount  of 
compensation,  the  individual  is  thrown  upon  his  own  resources.  I  believe 
that  in  such  cases  the  State  should  keep  track  of  the  injured  man  or  woman 
until  such  time  as  the  Commissi<m,  or  the  Bureau,  in  their  judgment,  believes 
that  his  or  her  interests  are  fully  protected.  It  is  to  the  interest  of  the 
State  that  injured  men  and  women  be  returned  as  speedily  as  possible  to  the 
producing  classes,  and  not  be  left  dependent  partly  upon  the  compensation 
allowed  as  the  result  of  injury  and  partly,  in  all  probability,  on  the  charity 
of  some  person  or  persons. 

It  is  important  that  the  State  prepare  to  meet  Federal  legislation  on  the 
subject  of  industrial  cripples.  There  has  already  passed  both  Houses  of 
Congress,  and  is  awaiting  final  amendment,  a  bill  appropriating  $1,000,000 
for  the  re-education  of  cripples.  This  money  will  be  expended  in  conjunction 
with  states  that  make  appropriations  for  the  same  purpose,  and  New  York 
State  should  be  prepared  to  take  advantage  of  this  Federal  legislation  at  tlie 
earliest  moment.  We  have  at  our  command  through  the  Department  of 
Health,  the  Department  of  Education  and  the  Industrial  Commission,  all 
of  the  needed  facilities  for  the  complete  care  of  this  group  of  our  population. 

I  would  recommend  that  legislation  be  enacted  which  will  enable  us  to  take 
advantage  of  the  Federal  appropriation  and  creating  a  co-ordinating  bureau, 
on  which  there  shall  be  representation  from  the  three  State  Departments 
named  ^~  Health,  Education  and  Labor  —  which  can  then  adequately  super- 
vise the  care  and  rehabilitation  of  cripples. 

Early  in  my  administration  I  appointed  a  Special  Conmiissioner,  under 
the  so-called  Moreland  Act,  to  inquire  into  the  operation  and  management 
of  the  State  Industrial  Commission.  Acting  upon  his  suggestion,  during 
your  last  session  you  amended  the  law  so  as  to  guard  against  the  evils  of 
direct  settlements  between  insurance  carriers  and  injured  workmen.  I  will, 
at  a  later  date,  transmit  to  your  Honorable  Bodies  a  full  report  of  the  Com- 
missioner, with  his  recommendations,  together  with  such  comment  as  I  may 
have  to  make  thereon. 

WOSKMEITS  COMPENSATIONt 

I  am  transmitting  to  you  herewith  a  copy  of  the  final  report  made  to  me 
by  Jeremiah  F.  Connor,  who  was  appointed  by  me  February  21,  1919,  as  a 
Commissioner  under  Section  8  of  the  Executive  law  to  conduct  an  investigation 
into  the  management  and  affairs  of  the  State  Industrial  Commission. 

•  From   Annnal   Message  of  Jannary   7,   1020. 
t  Special  Message  of  January  10,  1020. 
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A  preliminary  report  dealing  with  direct  settlements  was  transmitted  to 
the  Legislature  March  31,  1919,  following  which  your  Honorable  Bodies 
enacted  what  is  now  Chapter  629  of  the  Laws  of  1919,  modifying  the  Com- 
pensation Law  as  amended  by  Chapter  157  of  the  Laws  of  1915  so  as  to 
require  a  hearing  in  every  compensation  case  by  the  Industrial  Commisaton 
before  the  ca«e  could  be  cloeed.  The  completion  of  the  investigation  into 
direct  settlement  cases  reveals  underpayments  of  over  fifty  thousand  dollars 
($50,000)  in  one  hundred  and  fourteen  cases,  and  fully  demonstrates  the  wis- 
dom of  the  Legislature  in  changing  the  law  so  that  compensation  cases 
can  no  longer  be  settled  directly  between  insurance  carriers  and  employees 
without  a  hearing  before  the  Industrial  Commission. 

The  final  report  now  submitted  makes  a  number  of  reconunendations  in 
relation  to  procedure  and  reorganization  of  departments  within  the  State 
Industrial  Commission,  which  have  been  taken  up  directly  with  the  Commis- 
sion itself.  The  report  also  contains  a  number  of  recommendations  for 
amendments  to  the  statute.  These  recommendations  have  been  examined 
carefully  by  me,  in  conference  with  the  State  Industrial  Commission.  I  will 
enumerate  the  recommendations  of  the  OommiBsioner,  and  record  my  own 
opinion  thereon: 

'*  1.  I  recommend  an  amendment  to  the  Compensation  Law  making 
it  a  misdemeanor  for  any  one  to  receive  a  fee  in  connection  with  a  claim 
for  compensation  except  in  an  amount  determined  by  the  Commission.'' 

This  is  made  necessary  by  an  unfortunate  condition  now  existing  in  and 
around  the  offices  of  the  Commission.  It  is  intended  to  curb  the  activities 
of  what  are  known  as  "  runners,"  a  class  of  persons  not  admitted  to  the  Sar 
who  have  built  up  a  business  of  appearing  for  ignorant  claimants  before  the 
State  Industrial  Commission.  These  *'  runners  "  not  only  impose  upon  claim- 
ants who  are  rightfully  entitled  to  compensation,  but  also,  acting  in  concert 
with  undeserving  claimants,  perpetrate  frauds  upon  employers  and  insurance 
carriers.  I  am  informed  by  members  of  the  Industrial  Commission  that 
as  many  as  forty  of  these  'hoinners  "  have  appeared  before  the  Commission 
in  a  single  day.  Their  presence  has  become  a  public  scandal.  In  additional 
to  the  recommendation  made  to  remedy  this  condition,  I  further  reconunend 
that  it  be  made  a  misdemeanor  for  any  person  to  solicit  frcMn  claimants  the 
business  of  appearing  for  such  claimants  before  the  Industrial  Commission. 
These  changes  in  the  law,  together  with  administrative  changes  to  be  made 
by  the  Commission  itself,  will  remedy  the  abuses. 

"  2.  The  creation  of  a  Fourth  Deputy  Commissioner  to  be  placed  at  the 
head  of  a  division  for  the  handling  of  claims  when  the  injury  results 
in  death." 

I  concur  in  this  recommendation,  except  that  the  duties  of  the  additional 
deputy  commissioner  should  not  be  limited  by  statute  to  this  particular  work. 
At  the  present  time  the  law  provides  for  a  second  deputy  commissioner,  who 
has  charge  of  the  entire  compensation  bureau.  It  is  impossible  for  this 
deputy  commissioner  to  properly  supervise  the  work  of  the  department  and 
in  addition  to  sit  as  a  hearing  commissioner  upon  the  disposal  of  claims. 

"  3.  An  amendment  of  section  28  extending  the  time  for  filing  claims 
from  one  year  to  two  years  and  providing  that  the  time  in  disability 
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cases  shall  commence  to  run  from  the  date  of  disability  instead  of  from 
the  date  of  the  accident." 

Hus  reconomendation  is  made  by  reason  of  the  large  number  of  claims 
disallowed  for  failure  to  file  the  claims  within  one  year. 

**  4.  An  amendment  to  section  13  requiring  that  a  panel  of  physicians 
be  designated  by  the  Commission,  utilizing  the  advice  of  recognissed 
medical  societies,  among  whom  injured  workmen  may  have  free  choice, 
with  power  conferred  on  the  Ckmunission  to  add  to,  or  to  remove  from, 
such  panel,  at  their  discretion." 

This  recommendation  is  designed  to  provide  a  panel  of  physicians  desig- 
nated by  the  Commission  from  which  injured  employees  may  have  free  choice. 
The  provision  of  the  statute  in  regard  to  medical  service  has  given  consider- 
able trouble  and  has  been  a  source  of  much  criticism  both  on  the  part  of 
medical  societies  and  of  employees  generally.  As  the  law  has  worked  out,  the 
attending  physician  in  the  great  majority  of  cases  is  selected  by  the  insur- 
ance companies,  so  that  the  medical  testimony  upon  the  hearing  of  a  claim 
is  controlled  by  them  to  a  large  extent.  On  the  other  hand,  it  has  been  found 
that  an  absolutely  free  choice  of  physicians  on  the  part  of  the  injured  work- 
men has  not  resulted  in  the  best  treatment.  I  believe  that  the  Commission 
might  well  be  given  disci^tionary  power  to  appoint  panels  of  physicians,  and 
I  concur  in  this  recommendation.  As  far  as  it  can  reasonably  be  done,  free- 
dom of  choice  should  be  left  with  the  injured  workman  as  to  the  physicians 
by  whom  he  is  to  be  treated. 

"  6.  An  amendment  of  section  34,  making  claims  for  compensation  and 
death  benefits  and  awards  made  thereupon  preferred  over  all  other 
claims  against,  and  debts  of,  insurance  companies  as  well  as  employers." 

I  concur  in  this  recommendation  because  I  believe  that  this  preference 
should  be  extended  as  against  insurance  companies. 

''6.  Definite  provision  should  be  made  permitting  the  Commission  to 
call  and  require  to  be  paid  into  a  trust  f imd  the  present  value  of  awards 
against  all  insurance  companies." 

I  concur  in  this  recommendation,  and  my  concurrence  is  prompted  by  the 
failure  of  one  insurance  company  since  the  law  became  effective,  resulting  in 
much  delay  in  the  payment  of  claims,  and  in  many  cases,  where  the  employer 
was  irresponsible,  in  the  failure  to  pay  compensation  entirely. 

"7.  A  new  section  should  be  added  to  the  law  requiring  stock  com- 
panies to  set  up  and  maintain  reserves  to  meet  the  actual  liability  upon 
each  claim  instead  of  setting  up  as  reserves  a  percentage  of  its 
premiums." 

At  the  present  time  mutual  insurance  companies  and  the  6tate  Insurance 
Fund  are  required  by  the  Superintendent  of  Insurance  to  set  up  and  main- 
tain reserves  to  meet  the  actual  liability  on  each  individual  claim,  whereas 
the  reserve  required  from  stock  companies  is  based  upon  an  arbitrary  per- 
centage of  their  premiums.    The  method  permitted  for  the  stock  companies 
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is  open  to  the  citicism  that  the  liability  may  be  higher  than  the  arbitrary 
percentage  named  by  the  Superintendent  of  Insurance,  or,  where  the  losaea 
are  low,  large  profits  may  be  concealed.    I  concur  in  this  recommendation. 

"  8.  Self  insurers  should  be  required  to  set  up  and  deposit  reserves 
in  the  same  manner  and  in  the  same  amoimt  as  other  insurance  carriers." 

I  understand  that  self  insurers  are  now  required  by  the  Industrial  Com- 
mission to  deposit  securities  sufficient  to  meet  all  claims  for  compensation. 
I  believe  that  specific  authority  should  be  conferred  for  the  practice  now 
employed  by  the  Commission  in  this  respect,  and  this  I  believe  would  make 
unnecessary  the  recommendation  made  by  the  Commissioner. 

"  9.  An  amendment  making  all  employers  failing  to  give  security  for 
compensation  automatically  insured  in  the  State  fund,  and  establishing 
a  summary  method  for  the  collection  of  premiums  and  penalties  for  the 
period  during  which  the  insurance  attaches." 

After  long  conference  with  the  members  of  the  State  Industrial  Commis- 
sion, I  feel  compelled  to  disagree  with  Recommendation  No.  9.  While  it  is 
strongly  urged  by  Miles  M.  Dawson,  who  served  as  actuary  and  counsel 
during  the  investigation,  the  Industrial  Conunission  is  of  the  opinion  that 
it  would  be  impossible  to  collect  premiums  and  penalties  from  such  employers 
and  that  a  provision  of  this  character  might  cause  serious  embarrassment 
to  the  State  fund. 

"  10.  The  benefits  of  compensation  law  have  now  been  so  thoroughly 
demonstrated  that  the  law  should  be  extended  to  cover  all  employees 
without  regard  to  the  character  of  the  employment." 

I  agree  that  the  Compensation  Law  should  be  extended  to  cover  additional 
classes  of  employees,  but  I  am  not  convinced  that  the  law  should  be  extended 
to  cover  all  employees  without  regard  to  the  nature  of  their  employment. 
This  matter  has  been  taken  up  with  the  State  Industrial  Commmission,  and 
they  will  suggest  changes  in  the  statute  in  this  respect. 

"11.  The  amount  of  compensation  and  death  benefits  should  be  gen- 
erally increased,  particularly  as  regards  limits." 

I  concur  in  this  recommendation.  There  has  been  no  change  in  the  sched- 
ule of  benefits  since  the  law  was  enacted  in  1913,  although  the  cost  of 
living  has  steadily  increased.  Wages  have  increased  at  least  60  per  cent., 
resulting  in  large  additional  premiums  to  the  insurance  companies,  without 
any  corresponding  increase  in  compensation  benefits.  The  limit  of  compen- 
sation in  disability  cases  is  $ld  per  week,  except  for  loss  of  limb,  where 
the  limit  is  $20  per  week.  In  case  of  death  from  an  industrial  accident 
the  highest  award  payable  to  a  widow  at  the  present  time  is  $6.92  per  week. 
I  believe  these  limits  should  be  raised,  and  I  submit  the  matter  for  your 
careful  consideration. 

*'  12.  The  State  Fund  should  be  authorized  by  law  to  pay  expenses 
directly  out  of  its  premium  income  under  such  restrictions  as  may  be 
laid  down  by  the  Legislature." 
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The  State  Treasury  is  now  being  reimbursed  for  the  entire  expense  of 
the  administration  of  the  State  Insurance  Fund.  It  is  obvious  that  the 
State  Fund  cannot  successfully  compete  with  other  insurance  carriers  unless 
it  has  more  leeway  in  the  employment  of  help.  As  the  State  Fund  is  engaged 
in  a  business  enterprise,  I  see  no  reason  why  the  money  should  be  first  appro- 
priated  by  the  Legislature  and  then  returned  to  the  State  Treasury.  I 
concur  in  this  recommendation. 

'*  13.  Provision  should  be  made  for  appointment  by  the  €rovemor  of 
an  advi::3ry  board  selected  from  employers  insured  in  the  State  Fund 
to  take  part  in  its  management  and  to  confer  upon  them  extensive 
powers  of  review  and  regulations." 

The  need  of  such  a  board,  in  my  opinion,  was  thoroughly  demonstrated  by 
the  investigation,  and  I  therefore  concur  in  this  reconunendation. 

"  14.  The  provision  for  pro  rata  dividends  in  the  State  Fund  should 
be  amended  to  give  the  Commission  power  to  declare  and  pay  dividends 
according  to  the  individual  experience  of  each  employer.** 

While  I  concur  in  this  recommendation,  I  believe  it  should  be  made  dis- 
cretionary with  the  Commission. 

The  remaining  recommendations  concern  procedure  and  reorganization 
and  have  been  taken  up  at  great  length  with  the  Commission.  I  would,  how- 
ever, call  your  attention  to  Recommendation  No.  19,  which  will  require 
action  by  the  Legislature.  It  provides  for  the  employment  of  medical 
advisers  in  the  offices  maintained  by  the  Commission  in  Albany,  Syracuse, 
Rochester  and  Buffalo.  At  present  the  appropriation  is  insufficient  for 
this  purpose,  and,  as  a  result,  in  a  great  many  cases  the  physician  employed 
by  the  Commission  to  assist  in  determining  the  claim  is  paid  a  fee  directly 
by  the  insurance  company  in  each  individual  case. 

I  recommend,  after  a  reading  of  the  report,  that  the  Industrial  Council 
created  under  Section  40-a  of  the  Labor  Law  be  extended  in  accordance  with 
the  Commissioner's  recommendation,  in  order  to  give  to  the  Industrial 
Council  broader  powers,  so  that  they  may  initiate  proceedings  and  not  be 
limited  as  at  present  to  the  power  of  passing  upon  matters  submitted  to 
the  Council  by  the  Industrial  Commission. 

I  urge  upon  your  Honorable  Bodies  that  the  entire  report  of  the  More- 
land  Commissioner  appointed  to  inquire  into  the  workings  and  operation  of 
the  Industrial  Commission  be  read  with  great  care.  No  department  of  the 
State  government  deals  more  intimately  with  questions  affecting  the  lives, 
health  and  comfort  of  our  people  than  does  the  Industrial  Commission.  The 
State  of  New  York  has  pointed  with  pride  to  her  Workmen's  Compensation 
Act  as  being  the  most  progressive  statute  of  its  kind  in  the  country.  The 
weaknesses  of  the  law  herein  pointed  out  are  the  result  of  six  years  of 
experience.  The  recommendations  herein  made,  if  enacted,  will  greatly 
strengthen  the  law  and  increase  the  benefits  to  the  unfortunate  victims  of 
industrial  accidents. 
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WORKMEN'S  COMPENSATION  * 

I  submit  to  you  herewith  for  your  conBideration  a  communication  received 
by  me  from  the  Industrial  Commission  with  respect  to  the  need  for  an 
Emergency  Deficiency  Appropriation  to  carry  out  the  provisions  of  Chapter 
629  of  the  Laws  of  1919,  relative  to  settlements  under  Workmen's  Compen- 
sation Law.    The  communication  of  the  Commission  is  as  follows: 

230  Fifth  Avenue,  N'ew  Yobk  Citt,  February  2,  192a 
Hon.  Alfred  E.  Smith,  Oovemor,  Exeoutive  Chamber,  Albany,  N,  T.: 
My  Deab  Govebnob: 

The  Commission  desires  to  call  to  your  attention  a  critical  condition  of 
affairs  with  respect  to  its  appropriation  for  administering  the  work  of  the 
Bureau  of  Workmen's  Compensation.  The  situation  is  one  of  extreme  emer- 
gency and  is  one  that  the  Commission  believes  warrants  your  certifying  to 
the  Legislature  that  the  emergency  exists  that  calls  for  a  speedy  enactment 
of  an  Emergency  Deficiency  Appropriation  bill. 

Chapter  629,  Laws  of  1919,  was  an  act  to  amend  the  Workmen's  Compen- 
sation Law  in  regard  to  direct  settlements.  It  was  passed,  as  you  will  recall, 
upon  the  preliminary  report  of  Hon.  Jeremiah  F.  Connor,  the  Moreland  Act 
Commissioner  appointed  by  you  to  investigate  the  administration  of  the 
Workmen's  Compensation  Law.  Tlie  law,  as  amended,  practically  abolished 
the  direct  settlement,  and  required  the  InduEtrial  Commission  to  hold  a  hear- 
ing in  every  claim  filed  under  the  Compensation  Law  whether  settled  by  direct 
agreement  or  not  within  six^ty  days  from  the  filing  of  a  claim,  or  joint  report 
of  a  direct  agreement. 

Chapter  629  carried  an  appropriation  of  $72,000  to  carry  out  the  purposes 
of  the  Act,  $12,000  of  which,  by  its  terme,  waa  limited  to  statistical  work,  and 
$60,000  of  which  was  for  the  organization  of  the  administrative  work  neces- 
sary to  carry  out  the  amended  law. 

At  the  time  the  bill  was  passed  and  the  appropriation  made  the  amount  of 
the  appropriation  was,  as  I  am  informed,  merely  an  estinrnte  of  the  amoimt 
that  would  be  necessary  to  organize  the  work,  and  owing  to  the  haate  with 
whicli  the  bill  was  drafted  and  enacted  in  the  closing  days  of  the  session, 
no  detailed  plan  of  organization  was  submitted  nor  could  the  exact  extent 
of  new  organization  necessary  even  be  accurately  estimated.  Very  early  after 
the  passage  of  that  Act  the  Commission  found  that  the  amended  law  imposed 
a  tremendous  amount  of  additional  work  upon  the  Commission  and,  as  I  am 
informed,  the  matter  was  one  of  consideration  between  members  of  the  Com- 
mission, the  Governor  and  the  leaders  of  the  financial  committees  in  the 
Legislature. 

In  view  of  the  provision  requiring  the  Commission  to  hear  every  compen- 
sation case  it  was  manifestly  impossible  to  require  claimants  in  up-state 
towns  and  villages  to  appear  in  the  cities  in  which  the  principal  offices  of 
the  Commission  were  maintained.  An  arrangement,  therefore,  had  to  be 
made  for  the  appointment  of  deputy  commissioners  to  travel  a  circuit  going 
into  the  smaller  towns  and  cities  in  which  no  offioe  is  maintained,  for  the 
purpose  of  hearing  cases  at  least  once  in  every  sixty  days  in  order  that  the 
terms  of  the  law  might  be  complied  with.  The  Commission,  therefore,  was 
obliged  to  appoint  four  (4)>  additional  deputy  commissioners  in  the  up-state 
districts  and  two  (2)   additional  in  Greater  New  York.    In  New  York  City 
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the  number  of  hearings  was  tremendously  increased,  necessitating  three  trial 
parts  to  be  kept  continuously  gbing  every  day  in  the  week. 

Experience  had  demonstrated  that  many  of  the  cases,  formerly  settled  by 
direct  agreement,  when  made  the  matter  of  adjudication  by  the  Commission 
became  complicated  cases  requiring  the  taking  of  a  great  deal  of  testimony. 
The  nature  of  the  injury  often  is  such  as  to  require  careful  examination  of 
our  medical  examiners  in  order  that  the  Commission  may  be  sure  that  the 
injured  woricman  receives  the  full  benefits  to  which  he  is  entitled  under  the 
law. 

In  addition,  therefore,  to  the  additional  deputy  commissioners  it  became 
necessary  to  appoint  two  (2)  other  medical  examiners.  The  Commission  also 
appointed  five  assistant  examiners  of  claims,  ten  (10)  hearing  stenographers, 
as  it  was  necessary  for  each  of  the  new  deputies  to  have  a  hearing  stenographer 
to  accompany  him  on  his  circuit  and  additional  ones  in  the  N^ew  York  office; 
19  additional  stenogra^pherB,  4  clerks,  5  clerk-stenographers,  2  interpreters 
and  an  investigator,  2  typewriter  copyists  and  a  multigraph  operator. 

Anything  less  than  this  organization  would  have  produced  a  condition 
where  the  Industrial  Commission  would  have  been  unable  to  cope  with  the 
volume  of  work  thrown  upon  it.  Claims  would  have  been  long  delayed,  and 
by  the  present  time  such  an  accumulation  of  undetermined  claims  would  have 
been  created  as  to  cause  not  only  a  scandal  but  inconceivable  distress  as  to 
the  needy  and  worthy  beneficiaries  of  the  law. 

I  enclose  herewith  a  statement  of  the  accoimt  of  the  appropriation  with 
expenditures  to  December  31st.  From  this  you  will  see  that  of  the  960,000 
appropriated  $49,457.01  had  been  expended  leaving  a  net  available  balance  of 
$10,542.99.  At  the  present  rate  of  expenditure  this  balance  will  be  absorbed 
before  February  15,  1920. 

Our  present  situation,  therefore,  is  such  that  unless  an  immediate  appro- 
priation can  be  made  the  Commission  will  be  obliged  to  discontinue  the  serv- 
ices of  all  of  the  employees  taken  on  to  execute  the  provisions  of  chapter  629, 
Laws  of  1919,  until  such  time  as  the  Legislature  makes  available  the  neces- 
sary funds.  It  is  inconceivable  that  this  situation  could  be  permitted  to 
develop.  Xot  only  would  it  be  disastrous  to  employees  who  have  been 
employed  and  are  working  for  the  Commission  and  would  render  it  exceed- 
ingly difficult  for  the  Commission  to  organize  the  work  when  appropriations 
might  later  become  available,  but  you  will  readily  appreciate  Uie  disastrous 
condition  that  would  be  created  with  respect  to  the  Commission's  work  in 
adjudicating  Workmen's  compensation  claims.  The  second  deputy  commis- 
sioner, who  is  in  charge  of  the  administration  of  the  Workmen's  0(Hnpen- 
sation  Bureau,  assures  us  that  two  weeks  delay  in  disposing  of  the  current 
cases  would  create  such  a  condition  of  congestion  that  it  would  require  a 
long  time  to  straighten  the  work  out  and  bring  it  up  to  date. 

In  order  to  carry  the  present  pay  rolls  to  June  30,  1920,  would  require  the 
sum  of  $34,060.50.  This  does  not  take  into  account  any  other  items  of 
expense,  such  as  traveling,  supplies  and  rents.  The  account  for  rent  has 
been  greatly  increased  on  account  of  the  necessity  of  additional  space  for 
the  examination  of  claims  and  for  hearing  rooms.  In  the  New  York  office 
this  necessitated  moving  the  entire  division  of  the  State  Insurance  Fund  out 
of  the  main  office  into  new  space  procured  at  411  Fifth  Avenue  at  a  rate 
of  $10,000   per   annum.     Additional   space  was   also   required   in   Syracuse, 
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Rochester  and  Buffalo.  Amounts  expended  for  rent  to  December  Slst  agg^re- 
gated  $6,875,  for  traveling  $374.64,  and  supplies  $267.80.  An  ezamination  of 
the  accounts  of  this  appropriation  for  the  month  of  December  reveal  expendi- 
tures at  the  rate  of  $7,600  per  month.  Assuming  it  be  necessary  to  continue 
expenditures  at  this  rate  it  will  require  an  immediate  appropriation  of  at 
least  $35,000  to  take  care  of  immediate  needs  and  carry  this  work  of  the 
Bureau  until  June  30th.  The  Commission  is  mindful,  however,  of  the  fact 
that  between  now  and  the  end  of  this  fiscal  year  there  will  be  certain  other 
expenses  necessary  to  be  incurred.  New  forms  had  to  be  printed  entailing 
additional  charges  for  printing,  and  at  certain  points  the  present  organiza- 
tion needs  strengthening,  so  that  the  Commission  would  not  regard  it  safe 
to  proceed  on  an  appropriation  less  than  $40,000. 

The  Commission,  tlierefore,  recommends  that  an  Emergency  Deficiency  Bill 
be  passed  at  the  earliest  possible  day,  appropriating  $40,000  for  the  use  of 
the  Industrial  Commission  in  carrying  out  the  purpose  of  chapter  029  of  the 
Laws  of  1910. 

In  this  connection  I  feel  it  proper  to  call  to  your  attention  that  out  of  the 
$12,000  appropriated  in  chapter  629  of  the  Laws  of  1919  for  the  use  of  the 
Bureau  of  Statistics  there  is  an  unexpended  balance  of  $5,000  that  might 
safely  be  made  available  to  the  use  of  the  Bureau  of  Compensation.  Under 
the  wording  of  the  present  appropriation,  however,  this  $5,000  is  not  aTail- 
able  for  any  charge  except  for  statistical  work.  The  Commission  suggests  t^at 
any  bill  making  an  emergency  appropriation  it  would  be  proper  to  make  the 
unexpended  balance  of  the  appropriation  for  the  statistical  work  available  to 
meet  the  deficiency  in  the  appropriation  for  the  Compensation  Bureau. 

The  Commission  recommends,  therefore,  that  you  submit  the  matter  to 
the  Legislature  for  its  immediate  consideration  and  certify  to  the  emergency 
that  exists  requiring  an  immediate  appropriation. 

Very  truly  yours, 

EDWARD  F.  BOYLE, 

Chairman, 

I  trust  that  your  Honorable  Bodies  will  give  immediate  attention  to  this 
important  matter. 

HEALTH  AND  MATERNITY  INSURANCE  FOR  INDUSTRIAL 

WORKERS.* 

Investigations  have  shown  that  two-thirds  of  the  cases  of  poverty  depend 
directly  or  indirectly  on  sickness.  It  is  thus  a  fact  that  illness  falls  with 
crushing  weight  on  those  least  able  to  bear  the  burden.  Health  insurance 
assures  some  measure  of  that  peace  of  mind  which  comes  from  the  certainty 
of  proper  medical  care,  the  absence  of  which  in  caaes  of  illness  is  always  the 
dread  of  the  worker.  It  is  clearly  indicated  by  recent  experience  that  health 
protection  is  essential  if  we  are  to  have  sound,  able  citizens.  There  cannot 
be  adequate  industrial  production,  nor  can  the  arts  of  peace  be  pursued 
effectively  when  people  are  suffering  from  the  thousand  minor  and  major 
ills,  many  of  which  could  be  prevented  if  adequate  provision  was  made  for 
the  proper  medical  care  of  workers. 
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If  the  individual  is  to  have  adequate  protection,  he  must  be  prepared  at 
all  times  to  defray;  the  expenses  of  a  maximum  period  of  illness.  This  maxi- 
n^um  provision  by  each  individual  is  financially  impossible. 

Insurance  as  applied  to  sickness  has  thus  far  developed  along  three  lines; 
either  through  the  voluntary  efforts  of  the  workers,  or  through  their  efforts 
8tiniulated  by  government  subsidy,  or  through  legislation  making  insurance 
obligratory. 

I  reiterate  my  belief  in  the  principle  that  health  insurance  for  industrial 
workers  should  be  compulsory.  Expenditure  for  voluntary  health  protection 
is  apt  to  be  considered  a  non-essential  and  often  would  prove  too  heavy  a 
burden  on  the  budgets  of  workers.  It  does  not  mean  that  a  worker  will  not 
be  free  under  health  insurance  to  select  a  physician  of  his  own  choice.  It 
does  mean  that  the  worker  is  assured  of  the  means  to  provide  for  proper 
medical  care.  The  legislation  carrying  this  principle  into  execution  can  be 
so  drawn  as  to  safeguard  the  interests  of  the  medical  profession. 

Of  the  benefits  of  maternity  insurance  there  can  be  no  doubt.  Under  our 
present  industrial  organization,  we  must  assure  to  workers  the  certainty 
that  at  this  most  critical  period  in  the  lives  of  mother  and  child,  there  will 
be  proper  medical  care  for  the  mother  and  the  new  life  which  has  such 
potential  value  to  the  State.  Linked  up  with  the  whole  policy  of  a  broad 
extension  of  the  health  activities  of  the  State,  there  should  necessarily  be 
interwoven  a  compulsory  health  and  maternity  insurance,  and  I  once  again 
urge  upon  you  to  consider  fairly  the  proposals  laid  before  you  and  not  to  be 
blinded  by  a  specious  propaganda  directed  to  appease  selfish  interests.  Health 
insurance  will  not  in  any  way  endanger  the  liberties  of  any  individual,  pro- 
fessional or  lay.  It  will  insure  to  the  State  a  body  of  industrial  workers 
fully  equipped  at  all  times  to  meet  the  drain  upon  their  physical  powers. 

STATE  HOSPITALS.* 

The  hospitals  of  this  State  are  well  and  ably  managed.  With  a  total 
census  on  December  1st  of  38,111  patients,  the  State  hospitals  for  the  insane 
have  had  a  very  trying  year,  principally  because  of  the  shortage  of  physicians 
and  the  extreme  shortage  of  ward  employees.  These  conditions  have  been 
aggravated  by  the  serious  influenza  epidemic  and  the  problems  resulting 
from  overcrowding.  The  ward  service  in  the  State  hospitals  calls  for  a 
total  of  4,382  positions,  and  on  December  1st,  1,020  of  these  were  vacant. 
This  condition  is  due  in  part  to  the  actual  labor  shortage  in  this  country 
and  in  part  to  the  low  wages  paid.  If  the  State  is  to  give  the  service  it 
should  to  its  unfortunate  wards,  the  salaries  of  nurses  and  attendants  must 
be  made  adequate.  The  work  of  caring  for  the  insane  requires  so  much 
tact,  patience  and  skill  that  it  should  be  well  paid.  An  increase  in  wages 
was  granted  last  year,  but  a  still  further  and  more  extensive  increase  will 
be  necessary  this  year  if  the  State  is  to  carry  on  this  great  humanitarian 
project  in  a  creditable  and  praiseworthy  manner.  The  State  must  meet  pri- 
vate competition,  and,  if  we  are  to  continue  to  secure  the  services  of  com- 
petent people  and  to  hold  those  we  already  have,  we  must  meet  the  salaries 
that  are  offered  to  them  in  fields  outside  of  the  State  employ. 

A  short  time  ago  I  requested  Dr.  Pearce  Bailey  and  Dr.  Hermann  M. 
Biggs  to  make  a  survey  cf  several  of  the  State  hospitals  and  to  report  to  me. 

Tlieir  report  I  have  on  file  in  this  office,  where  it  is  available  for  reference. 

- 
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I,  therefore,  recommend  that  the  Finance  Committees  of  both  Houses  give 
serious  consideration  to  the  question  of  making  the  salaries  adequate,  In 
order  to  command  the  necesary  help. 

MERIT  AND  FITNESS  IN  THE  CIVIL  SERVICE* 

During  the  past  year  I  reappointed  that  one  of  the  Civil  Service  Conunis- 
sioners  whose  term  expired.  An  additional  vacancy  subsequently  occurring 
I  filled  it  by  the  selection  of  Mrs.  Charles  Bennett  Smith  of  Buffalo,  thus 
giving  women  for  the  first  time  direct  representation  in  the  State  Civil 
Service  Commission. 

I  am  in  hearty  sympathy  with  the  intelligent  endeavors  of  the  Commis- 
sion generally  to  advance  the  efficiency  of  our  State  service.  Improved 
methods  of  examination  have  been  put  in  operation.  These  more  surely  than 
ever  before  afford  all  citizens  an  equal  opportunity  to  establish  their  qualifi- 
cations for  public  employment. 

An  amendment  to  the  rules  signed  by  me  December  3l8t  places  men  and 
women  upon  an  equal  footing  in  examination  and  certification  and  thus 
extends  to  women  still  further  the  political  rights  already  accorded  to  them. 

Progress  has  been  made  in  carrying  out  the  plan  which  requires  all  State 
agencies  to  record!  and  rate  the  capacity  and  service  of  employees.  Under 
the  system  now  in  force  it  is  believed  demonstrated  faithfulness  and  capacity 
will  hereafter  more  surely  have  definite  weight  in  promotions  and  that  thus 
not  only  will  justice  be  done  to  employees  but  that  in  addition  there  will 
be  built  up  for  the  benefit  of  the  taxpayers  of  the  State  a  body  of  employees 
who  will  transact  that  part  of  the  business  of  the  State  entrusted  to  them 
with  constantly  increasing  interest,  accuracy  and  skill.  We  can  fix  the 
standards  of  service  rendered  to  the  State  by  giving  to  the  Civil  Service 
Commission  opportunity  to  develop  their  work  to  the  point  we  have  a  right 
to  expect,  by  giving  the  Commission  sufficient  funds  to  enable  it  to  do  con- 
structive work. 

I  suggest,  also,  to  your  Finance  Committees  that  where  you  find  it  abso- 
lutely necessary  to  create  new  positions  to  take  charge  of  new  activities,  that 
you  refrain  from  fancy  titles  giving  rise,  after  the  creaition  of  the  place,  to 
contention  that  seeks  to  have  the  place  exempted  from  competitive  service. 

HOUSING  OF  STATE  INDUSTRIAL  COMHISSION.f 

An  emergency  has  arisen  in  reference  to  the  housing  of  the  State  Indus- 
trial Commission  in  the  City  of  New  York.  At  the  present  time  the  Indus- 
trial Commission  occupies  quarters  at  number  230  Fifth  Avenue,  and  number 
411  Fifth  Avenue.  The  rental  of  these  quarters  is  $60,700  per  year.  The 
present  leases  expire  May  1,  1921,  and  the  landlords  have  refused  to  renew 
the  leases. 

The  State  Industrial  Commission  is  not  a  desirable  tenant.  The  Compen- 
sation Bureau  is  especially  undesirable,  for  the  reason  that  the  chief  business 
of  this  bureau  is  the  consideration  of  claims  for  workmen's  compensation, 
and  the  offices  and  the  corridors  leading  to  the  offices  and  the  elevators  are 
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crowded  daily  with  claimants,  much  to  the  annoyance  and  discomfort  of  the 
other  tenants. 

The  Trustees  of  Public  Buildings  requested  the  State  Architect  and  Mr. 
Wendell  M.  Bender,  Supervising  Auditor,  to  make  inquiry  as  to  what  arrange- 
ments could  be  made  for  the  housing  of  the  State  Industrial  Commission. 
The  Commission  requires  about  45,000  square  feet  of  space,  and  it  is  very 
desirable  to  have  all  bureaus  of  the  Department  housed  in  the  same  building. 
After  quite  an  extensive  survey,  these  gentlemen  reported  that  the  most 
available  place  was  a  seven  story  and  basement  building  situate  at  120  £ast 
28th  Street,  owned  by  the  International  Committee  of  the  Y.  M.  C.  A.,  and 
found  that  the  owner  was  desirous  of  selling  this  property.  There  was  some 
doubt  as  to  the  owners  being  able  to  lease  this  building  for  other  than 
Y.  M.  C.  A.  purposes,  by  reason  of  a  stipulation  contained  in  the  deed.  The 
rental  aaked,  provided  it  could  be  rented  at  all,  was  $110,000  per  year.  This 
building  has  a  frontage  of  40  feet  on  28th  Street  and  41  feet  and  one  inch  on 
27th  Street  and  is  seven  stories  and  basement  in  height.  There  is  also  a 
small  lot  twenty  feet  wide  on  28th  Street  that  goes  with  the  property,  which 
was  purchased  to  protect  the  light  of  the  building. 

The  landlords  from  whom  the  State  is  now  renting  quarters  for  the  Com- 
mission have  offered  the  State  $10,000  if  it  will  surrender  its  leases  in  April, 
1920,  instead  of  in  April,  1921. 

After  some  negotiation  the  property  on  28th  Street  has  been  offered  to  the 
State  for  $545,000,  that  being  the  cost  price  of  this  property  to  the  Interna- 
tional Committee  of  the  Y.  M.  C.  A.,  the  present  owner.  The  building  will 
require  comparatively  little  alteraticm  to  make  it  available  for  the  purpose 
of  housing  the  Commission,  and  the  maintenance  charge  will  be  around 
$40,000  per  year.  The  Trustees  of  Public  Buildings  deem  it  not  only  eco- 
nomical and  advisable,  but  to  the  best  interests  of  the  State,  to  purchase 
this  building,  for  the  reason  that  the  housing  of  the  Industrial  Commission 
will  always  be  a  problem  and,  even  if  the  State  should  subsequently  determine 
to  construct  an  office  building  in  the  City  of  New  York,  it  would  probably 
not  be  advisable  to  put  the  offices  of  the  Industrial  Commission  in  such  a  build- 
ing along  with  the  other  State  Departments.  The  Trustees  of  Public  Build- 
ings had  the  building  appraised  by  a  disinterested  real  estate  firm  in  New 
York  City,  which  reported  that  in  its  judgment  the  property  was  worth  at 
least  $500,000  as  a  commercial  proposition,  but  that,  needing  it  as  badly  as 
the  State  does,  and  which  can  use  it  in  its  present  condition  it  is  worth 
$545,000  to  the  State. 

The  Trustees  of  Public  Buildings  have  passed  a  resolution  authorizing  the 
purchase  of  said  building,  and  a  bill  appropriating  the  necessary  moneys, 
therefor,  accompanied  by  an  emergency  message,  is  transmitted  with  this 
message. 

BOASD  FOR  PREVENTION  OF  STRIKES.* 

To  discuss  constructively  the  unusual  condition  of  industrial  unrest  preva- 
lent this  last  year  throughout  the  State,  I  called  a  conference  in  the  Execu- 
tive Chamber  at  Albany  on  August  20,  1010. 

This  conference  was  attended  by  a  large  and  representative  group  of  employ- 
ers, employees  and  public  spirited  citizens.  The  industrial  problems  confront- 
ing the  State  were  thoroughly  discussed.     It  was  especially  emphasized  that 
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it  is  essential  to  maintain  production  and  to  see  that  the  wheels  of  indosiry 
are  kept  turning. 

It  was  agreed  that  the  period  after  the  war  with  the  hi^  cost  of  living 
and  the  business  uncertainties  prevailing  calls  for  the  assistance  of  specially 
qualified  public  spirited  citizens  willing  to  give  time  and  thought  to  the 
solution  of  the  State's  problems  of  industrial  readjustment.  Such  a  group 
flexible  as  to  personnel,  when  special  difficulties  might  arise,  would  be  of  the 
greatest  assistance  to  the  Industrial  Commission  in  developing  standards  and 
methods  later  applicable  to  the  Department  when  the  situation  returns  to 
normal. 

The  discussion  resolved  itself  into  a  consensus  of  opinion  resulting  in  the 
passage  of  a  resolution  that  the  Governor  appoint  a  special  board  represent- 
ing the  three  elements  of  employers,  employees  and  the  public,  whose  fanction 
would  be  the  promotion  of  better  relations  between  workers  and  their  employ- 
ers, by  means  of  mediation ^  constructive  suggestion  and  such  other  methods 
as  they  could  devise.  Their  chief  function  was  to  be  the  prevention  so  far 
as  possible,  of  strikes  or  lockouts. 

Added  to  the  value  of  such  action  is  the  prestige  of  the  voluntary  service 
of  citizens  familiar  ^ith  the  problems  at  issue  and  able  to  deal  with  them 
at  first  hand  in  a  way  that  is  not  possible  by  any  other  method.  It  supple- 
ments and  broadens  the  work  of  a  State  agency  to  have  at  hand  such  a 
mediatory  group  and  both  workers  and  employers  have  confidence  in  a  Board 
composed  of  the  dements  suggested  in  the  provisions  of  the  resolutions  of  the 
conference  requesting  its  appointment. 

I  appointed  such  a  Board  with  the  following  initial  personnel: 

Representing  Labor 

James  P.  Holland.  President  State  Federation  of  Labor;  T.  M.  Guerin,  Vice- 
President  State  Federation  of  Labor;  Hugh  Frayne,  National  Organizer 
American  Federation  of  Labor. 

Representing  Employers 

W.  D.  Baldwin,  Chairman  Board  of  Directors,  Otis  Klevator  Co.,  Yonkers, 
X.  Y. ;  Saul  Singer,  Representing  needle  industries  of  the  State,  136  Madison 
Ave,,  New  York;  Edward  J.  Barcalo,  President  Barcalo  Mfg.  Co.,  Buffalo, 
N.  Y, 

Representing  the  Public  at  Large 

Lieutenant  Governor  Harry  C.  Walker  of  Binghamton;  Adjutant  General 
Charles  White  Berry  of  Brooklyn ;  Edward  S.  Walsh,  Superintendent  of  Pub- 
lic Works,  Brooklyn. 

The  e:cperience  of  the  Board  has  demonstrated  the  value  of  dealing  with 
industrial  unrest  before  it  ripens  into  a  strike.  In  this  way,  loss  of  pro- 
duction and  wages  and  a  general  demoralization  of  the  community  through  a 
strike  or  hx^kout  are  avoided. 

The  Board  has  functioned  in  a  number  of  industrial  crises.  Its  most  recent 
activity  has  bwn  in  i^^nnectitm  \*ith  the  threatened  strike  in  the  doak  and 
suit  industry  in  New  York  City,  which  had  it  not  been  averted  by  the  acUvity 
of  this  Hiiard,  would  have  resulted  in  the  idleness  of  fifty  thousand  employee's 
and  their  dependents,  making  a  total  of  nearly  one-quarter  of  a  million  people. 
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The  Board  as  constituted  has  also  been  of  great  service  in  preventing  or 
mediating  strikes  in  various  industrial  fields,  including  railway  express  work- 
ers, picture  frame  workers,  certain  of  the  needle  trades,  and  has  just  success- 
fully arbitrated  differences  which  arose  in  the  shirt  making  industry  in  Xew 
York.  They  have  prevented  a  strike  affecting  five  thousand  workers  in  that 
industry. 

The  Board  has  co-operated  closely  with  the  Industrial  Commission,  utilizing 
some  of  the  facilities  existing  there,  such  as  the  Bureau  of  Statistics  and 
some  of  the  special  investigators.  In  fact,  in  several  instances,  members  of 
the  Industrial  Commission  have  been  designated  as  members  of  the  Board. 

During  the  present  disturbed  condition,  and  until  our  people  find  them- 
selves, I  consider  it  essential  to  be  able  to  continue  the  work  of  this  Board 
and  to  utilize  for  adding  to  its  personnel,  as  special  members,  from  time 
to  time,  local  representatives  of  the  industries  involved.  For  this,  I  have 
asked  the  mayors  of  cities  to  supply  me  with  the  names  of  citizens  willing 
to  act  in  such  capacity.  This  Board  is  in  no  sense  a  permanent  institution. 
It  has  been  called  into  being  to  meet  an  emergency  and  will  be  discontinued 
when  that  emergency  has  passed. 

Such  a  Board  must  necessarily  incur  expenses,  which  are  unprovided  for 
in  other  channels.  Its  members  serve  without  compensation,  and  I  have  been 
unable  to  ask  them  to  function  as  fully  as  would  be  necessary  because  of  the 
inability  of  the  State  to  reimburse  them  for  necessary  outlays  for  clerical 
and  other  essential  expenses. 

I,  therefore,  request  that  you  make  an  appropriation  of  twenty-five  thou- 
sand dollars  to  continue  the  work  of  this  Board. 
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CONCURRENT  RESOLUTION  FOR  RE-CODIFICATION 

OF  THE  LABOR  LAWS. 

By  Mr.  Walters. —  Whereas,  there  is  obvious  need  for  the  reHMidificatioii 
of  the  Labor  Laws  of  the  State  of  New  York,  and 

Whereas,  Certain  substantive  changes  in  such  laws  have  been  demanded 
during  the  successive  sessions  of  the  legislature  by  the  industrial  commis- 
sion and  by  employees  and  employers,  which  would  seem  to  indicate  that  some 
revision  of  the  labor  law  is  necessary,  and 

Whereas,  The  L^slature  has  been  loath  to  make  such  substantive  changes 
without  full  and  complete  knowledge  of  the  facts  at  first  hand,  therefore, 
be  it 

Resolved  (if  the  Assembly  concur),  That  a  joint  committee  of  the  Senate 
and  Assembly  be  and  hereby  is  created,  to  consist  of  five  members  of  the 
committee  of  labor  and  industry  of  the  Senate,  to  be  appointed  by  the  Tempo- 
rary President  of  the  Senate,  and  six  members  of  the  Committee  on  Labor 
and  Industries  of  the  Assembly,  to  be  appointed  by  the  speaker  of  the 
Assembly,  to  re-codify  the  existing  labor  laws  and  to  revise  such  portions  of 
the  said  laws  as,  in  the  judgment  of  the  committee  and  upon  investigation, 
need  revision,  and  to  report  thereto,  with  its  recommendations,  to  the  next 
legislature;  vacancies  in  the  membership  of  the  committee  AM  be  filled  in 
the  same  manner  as  original  appointments ;  and  further 

Resolved,  That  the  chairman  of  the  joint  ccMnmittee  shall  be  the  chairman 
of  the  committee  on  labor  and  industry  of  t^e  Senate  and  the  vice-chairman 
of  the  joint  committee  shall  be  the  chairman  of  the  committee  on   labor 
and  industries  in  the  Assembly;  that  the  joint  committee  shall  have  full 
power    to    select    its    other    officers    and    conduct    its    work    through    sub- 
committees;   have    the    service    and   advice    of    the    Industrial    Commission 
or   other   departments   of   the   State  necessary   for    its   work    and  employ 
such  other  assistants,  experts  and  stenographers,  clerks  or  other  employees 
as    it    may    deem    necessary    for    the    proper    prosecution    of    its    work; 
to  sit  and  conduct  its  studies  and  investigations  anywhere  within  the  State 
and  outside  of  the  State  within  the  United  States;  to  take  and  hear  proofs 
and  testimony  and  subpoena  and  compel  the  attendance  of  witnesses  and  the 
production  of  books,  papers  and  records  within  the  State  and  otherwise  haw 
all  the  powers  of  a  legislative  committee  as  provided  in  the  legislative  law, 
including  the  adoption  of  rules  for  the  conduct  of  its  proceedings ;  and  further 
Resolved,  That  the  sum  of  five  thousand  dollars,  or  so  much  thereof  as 
may  be  necessary,  be  and  hereby  is  appropriated  from  the  funds  set  aside 
for  the  contingent  expenses  of  the  legislature  for  the  necessary  expenses  of 
such  committee,  to  be  paid  by  the  treajBurer  upon  vouchers  approved  by  the 
chairman  of  such  committee. 

Adopted  in  Senate,  April  23;  in  Assembly,  April  24. 
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Chapter  4. 

An  Act  to  amend  chapter  four  hundred  and  fourteen  of  the  laws  of  nineteen 
hnndred  and  eighteen,  entitled  ''An  act  to  create  a  state  commission  to 
inquire  into  the  subject  of  retirement  pensions,  allowances  and  annuities 
for  state  and  municipal  officers  and  employees,  and  making  an  appro- 
priation therefor,  in  relation  to  the  report  of  the  commission. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  five  of  chapter  four  hundred  and  fourteen  of  the  laws 
of  nineteen  hundred  and  eighteen,  entitled  ''An  act  to  create  a  state  com- 
mission to  inquire  into  the  subject  of  retirement  pensions,  allowances  and 
annuities  for  state  and  municipal  officers  and  employees,  and  making  an 
appropriation  therefor,"  as  amended  by  chapter  twenty-two  of  the  laws  of 
nineteen  hundred  and  nineteen,  is  hereby  amended  to  read  as  follows: 

§  5.  Report  to  governor  and  legislature.  The  commission  shall  on  or  before 
February  first,  nineteen  hundred  and  twenty-one,  report  the  result  of  Its 
inquiry  to  the  governor  and  legislature,  including  such  proposed  legislation 
as  it  may  deem  advisable. 

§  2.  This  act  shall  take  effect  immediate!}'. 

Approved  January  31. 

Chapter  g. 

Aati  Act  to  pBOvide  for  the  acquimtion  by  the  state  of  certaia  real  property 
in  the  city  of  New  York,  and  making  an  apptropriotioiL  therefor. 


The  People  of  the  State  of  New  York,  represented  in  Senate  and  Aseen^hly, 
do  enfLCt  as  follows: 

Section  1.  The  trustees  of  public  buildings  are  hereby  authorized  to  acquire 
for  the  State  and  in  its  nan»  by  purchase,  at  a  price  not  exceeding  the 
amount  appropriated  by  this  act,  the  following  described  real  property  in 
the  city  of  New  York:  Conmiencing  at  a  point  in  the  south  line  of  East 
Twenty-eighth  street,  one  hundred  and  eighty  feet  westerly  from  the  west 
line  of  Lexingtoa  avenue;  thence  easterly,  sixty  feet;  thenoe  southerly  along 
the  east  line  of  the  property  of  the  Young  Men's  Christian  Association,  ninety- 
eight  feet,  nine  inches;  thence  westerly  parallel  with  East  Twenty-eighth 
street,  on  the  boundary  line  of  the  property  of  such  association,  five  feet, 
four  inches;  thence  southerly  on  the  east  line  of  the  property  of  such  associa- 
tion, ninety-^ight  feet,  nine  inches;  thence  westerly  along  the  north  line  of 
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West  Twenty-seventh  street,  forty-one  feet,  one  inch;  thence  northerly  along 
the  west  line  of  the  property  of  such  association,  ninety-eight  feet,  Eine 
inches;  thence  westerly  approximately  parallel  to  East  Twenty-eighth  street, 
fifteen  feet,  seven  inches;  thence  northerly  in  a  straight  line,  ninety-eight 
feet,  nine  inches,  to  the  place  of  beginning.  The  contract  for  the  purchase 
of  such  property  shall  be  made  by  the  trustees  of  public  buildings.  The 
trustees  of  public  buildings  shall  have  charge  of  such  property  and  the  build- 
ings thereon  and  may  assign  the  use  thereof  to  such  State  department,  board, 
commission  or  office,  or  one  or  more  of  them,  from  time  to  time,  as  they 
deem  proper. 

§  2.  The  sum  of  five  hundred  and  forty-five  thousand  dollars  ( $545,000  ^ 
or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated  for  carrying 
out  the  provisions  of  this  act.  The  moneys  hereby  appropriated  shall  be 
paid  out  by  the  State  treasurer  on  the  warrant  of  the  comptroller  on  vouchers 
approved  by  the  trustees  of  public  buildings.  No  part  of  such  money,  how- 
ever, shall  be  paid  out  until  the  attorney-general  shall  have  approved  the 
title  to  such  property  and  the  deed  of  conveyance  thereof  to  the  state,  nor 
until  a  certificate  of  such  approval  shall  have  been  filed  with  the  comptroller. 

§  3.  This  act  shall  take  effect  immediately. 

Approved  February  18. 

Chapter  34a. 

An  Act  to  amend  the  labor  law,  in  nlation  to  Irareans. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembhj, 
do  enact  as  follows: 

Section  1.  Section  forty-two  of  chapter  thirty-six  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  ''An  act  relating  to  labor,  constituting  chapter 
thirty-one  of  the  consolidated  laws/'  as  last  amended  by  chapter  eighty-five 
of  the  laws  of  nineteen  hundred  and  nineteen,  is  hereby  amended  to  read  a3 
follows : 

§  42.  Bureaus.  The  department  of  labor  shall  have  the  following  bureaus: 
inspection;  industrial  codes;  statistics  and  information;  mediation  and  arbi- 
tration; industries  and  immigration;  employment;  woniunen's  oompensaton: 
women  in  industry;  and  such  other  bureaus  as  the  commission  may  deem 
necessary,  subject  to  appropriation  by  the  legislature.  Each  bureau  and 
division  of  the  department  and  the  persons  in  charge  thereof  shall  be  subject 
to  the  supervision  and  direction  of  the  commission  and  of  any  commissioner 
duly  designated  to  supervise  the  work  of  such  bureau,  and  in  addition  to 
their  respective  duties  as  prescribed  by  this  chapter  shall  perform  such  other 
duties  as  may  be  assigned  to  them  by  the  commission. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  April  16. 

Chapter  a66. 

An  Act  to  amend  the  civil  ■enriee  law,  in  relation  to  the  continiiity  of 

•ervice  of  soldien,  aailors  or  marines. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Chapter  fifteen  of  the  laws  of  nineteen  hundred  and  nine,  entitled 
''An  act  in  relation  to  the  civil  service  of  the  state  of  Kew  York  and  the 
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ciTil  divisions  and  cities  thereof,  constituting  chapter  seven  of  the  consoli- 
dated laws/'  is  hereby  amended  by  adding  thereto  after  section  twenty-two-b, 
as  added  by  chapter  two  hundred  and  twenty-five  of  the  laws  of  nineteen 
hundred  and  nineteen,  a  new  section,  to  be  section  twenty-two-c,  to  read  as 
follows: 

§  22-c.  Continuity  of  service  of  persons  in  federal,  military,  naval  or  marine 
service.  If  any  officer  or  employee  of  the  civil  service  of  the  state  or  of  a 
civil  division  or  city  thereof  shall  have  left  his  position  or  employment  for 
the  purpose  of  entering  and  did  enter  the  military,  naval  or  marine  service 
of  the  United  States  and  served  therein  during  the  world  war,  and  having 
been  honorably  discharged  therefrom  shall  have  been  reinstated  in  his  posi- 
tion or  employment  or  appointed  to  any  jposition  or  employment  in  the  civil 
service  of  the  state  or  of  such  civil  division  or  city,  the  period  of  such 
absence  shall  be  deemed  to  count  as  a  part  of  any  term  of  civil  service 
entitling  such  officer  or  employee  to  any  pension,  privilege  or  immunity; 
provided  such  officer  or  employee  shall  have  been  reinstated  in  or  appointed 
to  such  position  or  employment  within  one  year  from  the  date  of  his  honor- 
able discharge  from  the  service  of  the  United  States. 

§  2.  This  act  shall  take  eflTect  inmiediately. 

Approved  April  19. 

Chapter  a8i. 

An  Act  to  amend  the  workmen's  compenaation  law,  in  relation  to  interest 

payable  on  awarda. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and.  Assembly, 
do  enact  as  follows,- 

Section  1.  Section  twenty-four  of  chapter  eight  hundred  and  sixteen  of  the 
laws  of  nineteen  hundred  and  thirteen,  entitled  *'An  act  in  relation  to  assur- 
ing compensation  for  injuries  or  death  of  certain  employees  in  the  course  of 
their  employment  and  repealing  certain  sections  of  the  labor  law  relating 
thereto,  constituting  chapter  sixty-seven  of  the  consolidated  laws,"  as  amended 
and  re-enacted  by  chapter  forty-one  of  the  laws  of  nineteen  hundred  and 
fourteen,  such  section  having  been  last  amended  by  chapter  seven  hundred 
and  five  of  the  laws  of  nineteen  hundred  and  seventeen,  is  hereby  amended 
to  read  as  follows: 

f  24.  Costs  an^  fees.  If  the  commission  or  the  court  before  which  any 
proceedings  for  compensation  or  concerning  an  award  of  compensation  have 
been  brought,  under  this  chapter,  determines  that  such  proceedings  have  not 
been  so  brought  upon  reasonable  ground,  it  shall  assess  the  whole  cost  of 
the  procedings  upon  the  party  who  has  so  brought  them.  Claims  for  legal 
services  in  connection  with  any  claim  arising  under  this  chapter,  and  claims 
for  services  or  treatment  rendered  or  supplies  furnished  pursuant  to  section 
thirteen  of  this  chapter,  shall  not  be  enforceable  unless  approved  by  the 
commission.  If  so  approved,  such  claim  or  claims  shall  become  a  lien  upon 
the  compensation  awarded,  but  shall  be  paid  therefrom  only  in  a  manner 
fixed  by  the  commission.  [In  case  an  award  is  afi&rmed  upon  an  appeal  to 
the  appellate  division,  the  same  shall  be  payable  with  interest  thereon  from 
the  date  when  said  award  was  made  by  the  commission.]  When  an  appeal 
taken  from  an  award  of  compensation  is  withdrawn  or  an  award  is  affirmed 
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hy  the  courtSf  the  amount  of  the  award  shall  he  payable  with  interest  thereon 
from  the  date  when  notice  of  the  filing  of  the  award  has  been  sent  to  the 
parties  in  interest, 

S  2.  This  act  shall  take  effect  immediately. 

Approved  April  19. 

Chapter  284. 

An  Act  to  amend  the  labor  law,  in  Telation  to  employment  of  women  mi 
street,  rarface,  ^ectric,  subway  or  elevated  ratlx^Mids. 

The  People  of  the  State  of  Xew  York,  represented  in  Senate  and  Aseemblri, 
do  enact  as  follows: 

Section  1.  Subdivisions  two,  three  and  six  of  section  one  hundred  and 
sixty-one-d  .of  chapter  thirty -six  of  the  laws  of  nineteen  hundred  and  nine, 
entitled  "An  act  relating  to  labor,  constituting  chapter  thirty-one  of  the  con- 
solidated laws,"  as  added  by  chapter  five  hundred  and  eighty-three  of  the 
laws  of  nineteen  hundred  and  nineteen,  are  hereby  amended  to  read  as  followa: 

2.  No  female  over  twenty-one  years  of  age  shall  be  employed,  permitted  or 
sufTered  to  work  as  a  conductor  or  guard  in  [or  in  connection  with]  the 
operation  of  any  street,  surface,  electric,  subway  or  elevated  railroad  car  or 
train  [,  or  to  sell  or  accept  fares  or  admissions  in  any  railroad  station,  (»r 
or  train  of  any  street,  surface,  electric,  subway  or  elevated  railroad]  more 
than  six  days  or  fifty-four  hours  in  any  one  week,  nor  more  than  nine  hours 
in  any  one  day,  nor  before  six  o'clock  in  the  morning,  nor  after  ten  o'clock 
in  the  evening  of  any  day. 

3.  The  daily  hours  of  labor  of  such  female  employees  shall  be  the  period 
between  the  time  of  reporting  for  duty  at  the  bam,  terminal (,]  or  car  [or 
station]   and  the  time  when  the  employee  is  released  for  the  day. 

6.  A  printed  notice,  in  a  form  which  shall  be  furnished  by  the  state  indus- 
trial commission,  stating  the  number  of  daily  hours  of  labor  for  each  day  in 
the  week  of  the  employees  enumerated  in  this  section,  and  the  time  when 
their  work  shall  begin  and  end,  shall  be  kept  posted  in  a  conspicuous  place 
in  each  terminal,  station  or  car  barn  where  they  are  employed  or  report  Tor 
duty.  Such  employees  may  begin  their  work  after  the  time  for  beginning, 
or  stop  before  the  time  for  ending  such  work,  as  stated  in  such  notice,  bat 
shall  not  be  otherwise  employed,  permitted  or  suffered  to  work  in  any  occn- 
pation  specified  in  this  section,  except  as  stated  therein.  The  terms  of  such 
notice  shall  not  be  changed  after  the  beginning  of  labor  on  the  first  day  at 
the  week  without  the  consent  of  the  state  industrial  commission.  The 
presence  of  such  employees  in[,  or  in  connection  with,]  the  oocupattoas 
specified  in  this  sectien  sft  any  other  hours  than  those  stated  in  the  printed 
notice,  or,  if  no  such  notice  be  posted,  before  six  o'clock  in  the  morning,  or 
after  ten  o'clock  in  the  evening  of  any  day,  shall  constitute  prima  facie 
evidence  of  a  vi(^ation  of  this  section. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  April  21. 
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Chapter  315. 

Aa  Act  to  unend  the  insuuty  Uw,  in  ivUtiMi  to  the  waget  which  nay  te 
paid  state  hospital  employees  ior  isnrites  m  orier  that  rpsaper  aad 
aultahle  employees  can  be  secared  for  state  hospitala  tor  the  insane. 

The  People  of  the  State  of  Neiv  York,  represented  in  Senate  and  Aasemhly, 
do  enact  aa  follows: 

Section  1.  The  employees  of  state  hospitals  for  the  insane  as  defined  under 
chapter  twenty-seven  of  the  consolidated  laws,  article  three,  section  fifty, 
under  the  insanity  law  as  revised  to  July  first,  nineteen  hundred  and  nine- 
teen, may  receive  as  wages  in  the  discretion  of  the  state  hospital  commission 
the  maximum  moneys  prescribed  therein  instead  of  the  minimum.  The  pay- 
ment of  these  maximum  wages  shall,  in  the  discretion  of  the  state  hospital 
commission,  be  made  on  all  payrolls  subsequent  to  the  passage  of  this  act 
for  services  rendered  prior  to  July  first,  nineteen  hundred  and  twenty. 

8  2.  This  act  shall  take  effect  immediately. 

Approved  April  22. 

Chapter  348. 

An  Act  to  amend  the  Greater  New  York  <^rter,  in  relatlQai  to  the  power  of 
the  board  of  standards  and  appeals  and  of  the  board  of  appeals,  through 
the  diaiinian»  to  administer  oaths  and  coaipel  the  attendance  of  witnesses. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows.- 

Section  1.  Subdivision  three  of  section  seven  hundred  and  eighteen  of  the 
Greater  New  York  charter,  as  re-enacted  by  chapter  four  himdred  and  sixty- 
six  of  the  laws  of  nineteen  hundred  and  one,  as  added  by  chapter  five  hundred 
and  three  of  the  laws  of  nineteen  hundred  and  sixteen,  is  hereby  amended  to 
read  as  follows: 

3.  Meetings.  Mee'tings  of  the  board  and  of  the  board  of  appeals  shall  be 
held  at  the  call  of  the  chairman  and  at  such  other  times  as  such  boards  may 
determine.  Such  chairman,  or  in  his  absence  the  acting  chairman,  may 
administer  oaths  and  compel  the  attendance  of  witnesses.  All  meetings  of 
such  boards  shall  be  open  to  the  public.  Each  board  shall  keep  minutes  of 
its  proceedings,  showing  the  vote  of  each  member  upon  every  question,  or  if 
absent  or  failing  to  vote,  indicating  such  fact,  and  shall  also  keep  records 
of  its  examinations  and  other  official  action. 

f  2.  This  act  shall  take  effect  immediately. 

Approved  April  27. 

Chapter  495. 

An  Act  to  amend  tho  prison  law,  hi  relation  to  lellicuieau 

The  People  of  the  State  of  yew  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  four  hundred  and  ten  of  chapter  forty-seven  of  the  laws 
of  nineteen  himdred  and  nine,  entitled  ^'An  act  relating  to  prisons,  constitut- 
ing chapter  forty-three  of  the  consolidated  laws,"  as  added  by  chapter  seven 


38  New  York  State  Industrial  Commissiok 

hundred  and  twelve  of  the  laws  of  nineteen  hundred  and  seventeen,  and  last 
amended  by  chapter  two  hundred  and  seven  of  the  laws  of  nineteen  hundred 
and  nineteen,  is  hereby  amended  to  read  as  follows: 

I  410.  When  guards  and  other  employees  may  be  retired.  A  guard  or 
other  employee  in  a  state  prison  or  reformatory,  or  an  employee  in  the 
prison  department,  who  shall  have  served  a  term  of  employment  of  twentv- 
five  years,  which  employment,  in  the  case  of  a  guard  or  employee  in  a  state 
prison  or  reformatory,  was  either  wholly  in  such  prison  or  reformatory  or 
partly  therein  and  partly  in  another  prison  or  reformatory  or  in  a  state 
hospital  or  penitentiary,  or  which  employment,  in  the  case  of  an  employee 
of  the  prison  department,  was  either  wholly  in  such  department,  or  partly 
therein  and  partly  as  a  guard  or  other  employee  in  a  prison,  reformatory, 
hospital  or  penitentiary^  or  in  one  or  more  of  them,  and  which,  in  the  case 
of  any  such  guard  or  employee  in  a  state  prison  or  reformatory  or  employee 
in  the  prison  department,  was  either  in  one  consecutive  term  or  in  two  or 
more  terms  which  shall  together  amount  to  a  total  period  of  employment  of 
twenty-five  years,  may,  if  unable  to  perform  his  regular  duties  in  a  manner 
satisfactory  to  the  superintendent  of  prisons  or  superintendent  of  reform- 
atories, as  the  case  may  be,  be  retired  as  hereinafter  provided  at  one-half 
the  salary  paid  to  him  for  the  year  immediately  preceding  such  retirement 
Any  such  guard  or  employee  who  shall  have  reached  the  age  of  seventy  years, 
who  shall  have  served  a  term  of  employment  of  not  less  than  fifteen  years, 
may,  if  unable  to  perform  his  regular  duties  in  a  manner  satisfactory  to  the 
superintendent  of  prisons  or  the  superintendent  of  reformatories,  as  the  case 
may  be,  be  retired  as  hereinafter  provided,  and  be  paid  such  proportion  of 
one-half  of  the  salary  paid  him  for  the  year  immediately  preceding  such 
retirement,  as  the  number  of  years  served  bears  to  the  full  term  of  twenty- 
five  years.  Such  payment  [shall  in  no  case  exceed  one  thousand  dollars  per 
annum  and]  shall  be  payable  out  of  moneys  appropriated  therefor  [by  the 
state  for  the  salary  of  such  guard  or  employee],  and  shall  not  be  revoked, 
diminished  or  subject  to  the  claims  of  creditors,  such  guard  or  employee  may 
be  retired  when  such  action  shall  be  in  the  interest  of  the  state  in  the 
following  manner:  [A  guard  or  employee  in  a  state  prison  or  an  employee 
in  the  prison  department,  by  the  superintendent  of  prisons,  a  guard  or 
employee  in  a  state  reformatory,  by  the  board  of  managers  of  such  reforma- 
tory, on  the  reconmiendation  of  the  superintendent  of  reformatories.]  .4. 
guard  or  employee  of  the  prison  department  shall  he  retired  upon  approval 
of  the  superintendent  of  prisons  at  the  expiration  of  twenty -five  years  of 
service,  upon  application  for  such  retirement  to  the  superintendent  of  prisons; 
a  guard  or  employee  in  a  state  reformatory  shall  he  retired  at  the  expira- 
tion of  twenty-five  years  of  service  upon  approval  hy  the  hoard  of  managers 
of  such  reformatory f  upon  application  hy  such  guard  or  employee  to  the 
superintendent  of  reformatories.  Within  the  meaning  of  this  section,  an 
employee  of  the  prison  department  means  any  person  employed  under  the 
superintendent  of  state  prisons. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  May  3. 
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CbApttr  435. 

An  Act  mAking  approprUtion  for  increABod  Allowance  to  omployoot  of  state 
chaiitAblft  And  ref ormAtory  Institntiona  reporting  to  the  llacal  ivperrisor 
of  state  charities. 

The  People  of  the  State  of  yeto  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  I.  The  sum  of  one  hundred  and  fifty- three  thousand  dollars 
($153,000)  is  hereby  appropriated  for  employees  receiving  compensation  not 
in  excess  of  fifteen  hundred  dollars  exclusive  of  maintenance  allowance^  to 
make  effective  for  the  fiscal  year  beginning  July  first,  nineteen  hundred  and 
twenty,  the  rates  of  compensation  to  be  established,  prior  to  the  taking  effect 
of  this  act,  by  the  salary  classification  for  the  state  charitable  and  reforma- 
tory institutions  reporting  to  the  fiscal  supervisor  of  state  charities. 

$  2.  This  act  shall  take  effect  immediately. 

Approved  May  3. 

Cfaapter  513. 

An  Act  to  Amend  the  prison  Iaw,  in  relAtion  to  the  compensation  of  guards 
in  state  prisons  And  refomuitories,  and  making  an  appropriation  therefor. 

The  People  of  the  State  of  \ew  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows; 

Section  1.  Section  one  hundred  and  fourteen  of  chapter  forty-seven  of  the 
laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating  to  prisons,  con- 
stituting chapter  forty-three  of  the  consolidated  laws,"  as  last  amended  by 
chapter  five  hundred  and  seventy-seven  of  the  laws  of  nineteen  hundred  and 
eighteen,  is  hereby  amended  to  read  as  follows: 

S  114.  Compensation  of  other  officers.  The  superintendent  of  state  prisons 
shall,  from  time  to  time,  prescribe  the  compensation  of  the  other  officers  of 
said  prisons,  but  the  compensation  so  fixed  and  prescribed  in  each  of  such 
prisons  shall  not  in  any  case  exceed  the  rate  of  the  annual  salary  appro- 
priated for  the  position  of  each  of  such  officers.  The  compensation  of  guards 
[and  attendants]  in  state  prisons  [hospitals]  shall  [be  as  follows:]  not 
exceed  the  folUncing:  For  the  first  year's  service,  [ten]  twelve  hundred 
dollars;  for  the  second  year's  service,  [eleven]  thirteen  hundred  dollars;  for 
the  third  year's  service,  [twelve]  fourteen  hundred  dollars;  for  the  fourth 
year's  service,  [thirteen]  fifteen  hundred  dollars;  for  the  fifth  year's  service, 
and  thereafter  [fourteen]  sixteen  hundred  dollars;  but  an  increase  of  com- 
pensation based  upon  the  length  of  service  shall  not  take  effect  untU  the 
first  day  of  the  month  succeeding  the  date  when  the  period  of  service  herein 
prescribed  shall  have  terminated, 

§  2.  Section  two  hundred  and  eighty-nine  of  such  chapter,  as  amended  by 
chapter  fifty  of  the  laws  of  nineteen  hundred  and  twelve,  is  hereby  amended 
to  read  as  follows: 

§  289.  Compensation  of  officers  and  employees  in  state  reformatories. 
Except  as  provided  in  this  section  the  annual  compensation  of  the  several 
officers,  keepers  and  employees,  of  both  said  institutions,  shall  be  fixed  by 
the  state  board  of  managers,  not  exceeding  the  maximum  sums  fixed  under 
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section  seventeen  of  the  state  fiaacoe  Ifluw.  The  chief  giuird,  guards,  store- 
keepers, trade  instructors  and  book-keepers  employed  in  both  such  institu- 
tions shall  receive  the  same  compensation  allowed  by  law  to  guards  in  the 
state  prisons,  as  provided  by  section  one  hundred  and  fourteen  of  this  chapter. 
[The  compensation  of  clerks  in  both  such  institutions  shall  be  as  follows: 
For  the  first  year's  service,  six  hundred  dollars;  for  the  second  year's  service, 
seven  hundred  and  twenty  dollars;  for  the  tiiird  year's  service,  eight  hundred 
and  forty  dollars;  for  the  fourth  year's  service,  and  thereafter,  nine  himdred 
and  sixty  dollars.]  Maintenance  and  supplies  may  be  allowed  to  such  officers, 
guards,  keepers  and  employees  in  the  discretion  of  the  board  of  managers  as 
a  part  of  said  compeneation. 

f  3.  The  treasurer  shall  pay,  on  the  warrant  of  the  comptroller,  from  the 
•everal  sums  specified,  to  the  persons  and  for  the  purposes  indicated  in  the 
act  the  amounts  named  or  so  much  thereof  as  may  be  sufficient  to  accomplish, 
in  full,  the  purposes  designated  by  the  appropriations,  which  several  amounts 
are  hereby  appropriated  out  of  any  moneys  in  the  treasury  not  otherwise 
appropriated.  The  increase  for  each  is  to  be  at  the  rate  of  two  hundred 
dollars  a  year.  The  amounts  as  Jiesein  44^ropriated  are  for  the  fiscal  year 
beginning  July  first,  nineteen  hundred  and  twenty,  and  are  to  be  considered 
as  supplementing  the  amounts  for  the  several  positions  included  imder  the 
several  subdivisions  in  any  other  appropriation. 
Auburn  prison. 

Payable  from  general  fund. 

Guard,  83  at  $200 $16, 600  00 

Clinton  prison. 
Payable  from  general  fund. 

Guaid,  06  at  $200 19, 200  00 

Great  Nfeadow  prison. 

Payable  from  general  fund. 

Guard,  50  at  $200 10, 000  Oft 

£ing  Sing  prison. 

Payable  from  general  fund. 

Guard,  93  at  $200 18, 600  00 

Auburn  prison. 

Payable  from  prison  eapital  fund. 

Guavd,  10  at  $200 2, 000  00 

Clintcm  prison. 
Payable  from  prison  oapital  fund. 

Guard,  8  at  $200 1,600  00 

Sing  Bing  prison. 
Payable  from  prison  oapital  fund. 

Guard,  2  at  $200 400  00 

New  York  State  Reformatory  —  Elmira. 
Payable  from  general  fund. 

6  chief  guards,  50  guards,  2  storekeepers,  16  instructors, 

at  $280  21,280  00 

20  guards,  1  farmer-guard,  I  garden-guard,  2  bookkeepers, 

at  $200 i        4,800  00 

Eastern  New  York  Reformatory,  Xapanoch. 
Payable  from  general  fund. 


The  Labob  Laws  of  1920  41 

3  chief  guards,  20  guards,  1  bookkeeper,   1  storekeeper,   1 

farm  guard,  4  instructors,  at  ^80 $8, 400  00 

§  4.  This  act  shall  take  effeet  on  the  first  day  of  July,  aineteen'  huadretf 
and  twenty. 
Approved  May  4. 

ChapteE  527. 

An  Act  to  amend  the  workmen's  compensation  law,  in  lelatlon  to  the  prefer- 
eivnce  of  compensation  awards  against  assets  of  msnrance  carriers. 

The  People  of  the  State  of  Xew  Yorlc,  represented  in  Senate  and  Assembly, 
do  enact  as  follows,- 

Section  1.  Section  thirty-four  of  chapter  eight  hundred  and  sixteen  of  the 
laws  of  nineteen  hundred  and  thirteen,  entitled  "An  act  in  relsution  to  assur- 
ing compensation  for  injuri.es  or  death  of  certain  employees  in  the  course 
of  their  employment  and  repealing  certain  sections  of  the  labor  law  relating 
thereto,  constituting  chapter  aixty-seven  of  the  consolidated  laws,"  as  re-en- 
acted and  amended  by  chapter  fortj^-one  of  the  laws  of  nineteen  hundred  and 
fourteen,  and  last  amended  by  chapter  six  hundred  and  twenty- two  of  the 
laws  of  nineteen  hundred  and  sixteen,  is  hereby  amended  to  read  as  follows: 

§  34.  Preferences.  The  right  of  compensation  granted  by  this  chapter  and 
any  awards  made  thereunder  shall  have  the  same  preference  or  lien  without 
limit  of  amount  against  the  assets  of  [the]  an  employer,  or  of  any  stock  cor^ 
poration  or  mutual  association  authorized  to  transact  business  of  workmen's 
compensation  insurance  in  this  state,  as  is  now  or  hereafter  may  be  allowed 
by  law  for  a  claim  for  impaid  wages  for  labor. 

§  2.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  twenty. 

Approved  May  5. 

Chapter  539. 

Aa  Act  te  amend  the  workmen's  compensation  law,  ia  relatioA  to  £«m  in 

connectiMi  with  daima  for  oompenaatioii. 

The  People  of  the  State  of  Xeto  York,  represented  in  Senate  wnd  Assemhly^ 
do  enact  as  foUows: 

Section  1.  Section  twenty-four  of  chapter  eight  hundred  and  sixteen  of  the 
laws  of  nineteen  hundred  and  thirteen,  entitled  "An  act  in  relation  to  assur- 
ing compensation  for  injuries  or  death  of  certain  employees  in  the  course  of 
their  employment,  and  repealing  certain  sections  of  the  labor  law  relating 
thereto,  constituting  chapter  sixty-seven  of  the  consolidated  laws,'*  as  re-en- 
acted by  chapter  forty-one  of  the  laws  of  nineteen  hundred  and  fourteen  and 
as  such  section  was  last  amended  by  chapter  seven  hundred  and  five  of  the 
laws  of  nineteen  hundred  and  seventeen,  is  hereby  amended  to  read  as  follows: 

§  24.  Costs  and  fees.  If  the  commission  or  the  court  before  which  any 
proceedings  for  compensation  or  concerning  an  award  of  compensation  have 
been  brought,  under  this  chapter,  determine  that  such  preceedings  have  not 
been  so  brought  upon  reasonable  ground,  it  shall  assess  the  whole  cost  of  the 
proceedings  upon  the  party  who  has  so  brought  them.  Claims  of  attorneys 
and  counselors-at-law  for  legal  services  in  connection  with  any  claim  arising 
under  this  chapter,  and  claims  for  services  or  treatment  rendered  or  supplies 
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fumiahed  pursuant  to  aection  thirteen  of  this  chapter,  shall  not  be  enforce- 
able unless  approved  by  the  commission.  If  so  approved,  such  claim  or 
claims  shall  become  a  lien  upon  the  compensation  awarded,  but  shall  be  paid 
therefrom  only  in  the  manner  fixed  by  the  commission.  Any  other  person, 
firm  or  corporation  who  shaU  ewact  or  receive  a  fee  or  gratuity  for  any 
services,  rendered  on  behalf  of  a  claimant  eacept  in  an  amount  determined 
by  the  commission,  shaU  be  guUty  of  a  misdemeanor.  Any  person,  firm  or 
corporation  who  shall  solicit  the  business  of  appearing  before  the  commis- 
sion on  behalf  of  a  claimant,  or  who  shall  make  it  a  business  to  solicit 
employment  for  a  lawyer  in  connection  with  any  claim  for  compensation 
under  this  act  shall  be  guilty  of  a  misdemeanor.  In  case  an  award  is  affirmed 
upon  an  appeal  to  the  Appellate  division,  thel  same  shall  be  payable  with 
interest  thereon  from  the  date  when  said  award  was  made  by  the  commission. 

S  2.  This  act  shall  take  eifect  immediately. 

Approved  May  5. 

Chapter  530. 

An  Act  to  amend  the  workmen's  compensation  law,  in  relation  to  the  payment 
of  administration  expenses  of  the  state  insurance  fund  directly  out  of  its 
premium  income. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembh/j 
do  enact  as  follows  : 

Section  1.  Section  ninety -four  of  chapter  eight  himdred  and  sixteen  of  the 
laws  of  nineteen  hundred  and  thirteen,  entitled  ''An  act  in  relation  to  assur- 
ing compensation  for  injuries  or  death  of  certain  employees  in  the  course  of 
their  employment  and  repealing  certain  sections  of  the  labor  law  relating 
thereto,  constituting  chapter  sixty-seven  of  the  consolidated  laws,"  as  re-en- 
acted and  amended  by  chapter  forty-one  of  the  laws  of  nineteen  hundred  and 
fourteen  and  as  last  amended  by  chapter  six  hundred  and  twenty-two  of  the 
laws  of  nineteen  hundred  and  sixteen,  is  hereby  amended  to  read  as  follows: 

§  94.  Administration  expenses.  The  entire  expense  of  administering  the 
state  insurance  fund  shall  be  paid  in  the  first  instance  by  the  state,  out  of 
moneys  appropriated  therefor.  In  the  month  of  July,  nineteen  hundred  and 
seventeen,  and  annually  thereafter  in  such  months,  the  commission  shall 
ascertain  the  just  amount  incurred  by  the  commission  during  the  preceding 
fiscal  year,  in  the  administration  of  the  state  insurance  fund,  and  shall  refund 
such  amount  to  the  state  treasury.  The  commission  may,  tcith  the  appraisal 
of  the  governor,  pay  directly  out  of  its  premium  income  such  amounts  in 
excess  of  those  appropriated  in  the  annual  appropriation  billj  as  may  be 
found  necessary  for  the  successful  administration  of  the  fund.  Such  amounrSj 
however,  shall  not  exceed  in  any  one  year  the  sum  of  ttoenty-five  thousand 
dollars.  Any  positions  created  out  of  su^h  fund  shall  be  regarded  as  tem- 
porary in  character  only  and  shall  not  be  continued  beyond  the  commence- 
ment of  the  next  fiscal  year  ensuing  such  appointment  unless  provision  there- 
for is  contained  in  the  next  annual  appropriation  bill.  If  there  be  employees 
of  the  commission  other  than  the  commissioners  themselves  and  the  secretary 
whose  time  is  devoted  partly  to  the  general  work  of  the  commission  and  partly 
to  the  work  of  the  state  insurance  fund,  and  in  case  there  is  other  expense 
which  is  incurred  jointly  on  behalf  of  the  general  work  of  the  commission 
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and  the  state  insurance  fund,  an  equitable  apportionment  of  the  expense 
shall  be  made  for  such  purpose  and  the  part  thereof  which  is  applicable  to 
state  insurance  fund  shall  be  chargeable  thereto.  The  commitaion  <m  or 
before  the  fifteenth  day  of  January  in  each  year  ehaU  submit  to  the  Ugiela- 
ture  a  detailed  statement  of  the  esepenee  of  administering  the  state  fund  for 
the  preceding  year  ending  June  thirtieth,  in  the  form  adopted  by  the  legisla- 
ture in  the  annual  appropriation  bills.  AU  appointments  to  positions  in  the 
state  insurance  fund  shaU,  as  heretofore,  be  made  subject  to  civU  service 
requirements, 

§  2.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  twenty. 

Approved  May  5. 

Chapter  53a. 
An  Act  to  amend  the  workmen*!  compensation  law,  generally. 

The  People  of  the  State  of  "Sew  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Subdivisions  three  and  five  of  section  fifteen  of  chapter  eight 
hundred  and  sixteen  of  the  laws  of  nineteen  hundred  and  thirteen,  entitled 
"An  act  in  relation  to  assuring  compensation  for  injuries  or  death  of  certain 
employees  in  the  course  of  their  employment  and  repealing  certain  sections  of 
the  labor  law  relating  thereto,  constituting  chapter  sixty-seven  of  the  con- 
solidated laws,"  such  section  having  been  last  amended  by  chapter  seven  hun- 
dred and  five  of  the  laws  of  nineteen  hundred  and  seventeen,  are  hereby 
amended  to  read  as  follows: 

3.  Permanent  partial  disability.  In  case  of  disability  partial  in  character 
but  permanent  in  quality  the  compensation  shall  be  sixty-six  and  two-thirds 
per  centum  of  the  average  weekly  wages  and  shall  be  paid  to  the  employee 
for  the  period  named  in  the  echedule,  as  follows: 

Thumb.     For  the  loss  of  a  thumb,  sixty  weeks. 

FHrst  finger.  For  the  loss  of  a  first  finger,  commonly  called  index  finger, 
forty-six  weeks. 

Second  finger.    For  the  loss  of  a  second  finger,  thirty  weeks. 

Third  finger.     For  the  loss  of  a  third  finger,  twenty-five  weeks. 

Fourth  finger.  For  the  loss  of  a  fourth  finger,  commonly  called  the  little 
finger,  fifteen  weeks. 

Phalange  of  thumb  or  finger.  The  loss  of  the  first  phalange  of  the  thumb 
or  finger  shall  be  considered  to  be  equal  to  the  loss  of  one-half  of  such  thumb 
or  finger,  and  compensation  shall  be  one-half  of  the  amount  above  specified. 
The  loss  of  more  than  one  phalange  shall  be  considered  as  the  loss  of  the 
entire  thumb  or  finger.  Where  the  injury  results  in  the  loss  of  more  than 
one  finger,  compensation  therefor  may  be  awarded  for  the  proportionate  loss 
of  the  use  of  the  hand  thereby  occasioned;  provided,  however,  that  in  no 
case  shall  the  compensation  awarded  for  more  than  one  finger  exceed  the 
amount  provided  in  this  schedule  for  the  loss  of  a  hand. 

Great  toe.     For  the  loss  of  a  great  toe,  thirty-eight  weeks. 

Other  toes.  For  the  loss  of  one  of  the  toes  other  than  the  great  toe,  sixteen 
weeks. 

Phalange  of  toe.  The  loss  of  the  first  phalange  of  any  toe  shall  be  con- 
sidered to  be  equal  to  the  loss  of  one-half  of  said  toe,  and  the  compensation 
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shall  be  one-half  of  the  amount  specified.  The  loss  of  more  than  one  phalange 
shall  be  considered  as  the  los»  of  the  entire  toe.  Where  the  injury  results 
in  the  losa  of  more  than  oaie  toe  comiiensajtion  therefore  may  be  awarded  tor 
the  proportionate  loss  o€  the  use  of  the  foot  th^eby  occasioned,  profiU, 
however,  that  in  no  case  shall  the  con^ensataion  awarded  for  more  than  oae 
toe  exceed  the  amount  provided  in  thia  sehedule  for  the  loss  of  the  foot. 

Hand.     For  the  Losa  of  a  hand,  two  hundred  and  forty-four  weeks. 

Arm.     For  the  loss  of  an  arm,  three  hundred  and  twelve  weeks. 

Foot.     For  the  loss  of  a  foot,  two  hundred  and  five  we^s. 

Leg.     For  the  loss  of  a  leg,  two  hundred  and  eighty-eight  weeks. 

Eye.     For  the  loss  of  an  eye,  one  hundred  and  twenty-eight  weeks. 

Loss  of  use.  Permanent  loss  of  the  use  of  a  hand,  arm,  foot,  leg,  eye, 
thumb,  finger,  toe  or  phalange,  shall  be  considered  as  the  equivalent  of  the 
loss  of  such  hand,  arm,  foot,  leg,  eye,  thumb,  finger,  toe  or  phalange. 
The  lo88  of  eighty  per  centum  of  the  vision  of  the  eye  shall  be  considered 
to  he  the  equivalent  of  the  loss  of  the  use  of  the  eye  and  the  loss  of  binocular 
vision  shall  he  considered  to  he  equivalent  to  the  loss  of  one  eye. 

Partial  loss  and  pajrtial  loss  of  use.  For  the  partial  loss  or  the  partial 
loss  of  the  use  of  a  hand,  arm,  foot,  leg  or  eye,  compensation  therefor  may 
be  awarded  for  the  proportionate  loss  or  proportionate  loss  of  the  use  of 
such  hand,  arm,  foot,  leg  or  eye. 

Amputations.  Amputation  between  the  elbow  and  the  wrist  shall  be  oqd- 
aidered  as  the  equivalent  of  the  loss  of  a  hand.  Amputation  between  the 
knee  and  the  ankle  shall  be  considered  as  the  equivalent  of  the  loss  of  a 
foot.  Amputation  at  or  above  the  elbow  shall  be  considered  as  the  loss  of  an 
arm.  Amputation  at  or  above  the  knee  shall  be  considered  as  the  loss  of 
the  leg; 

The  compensation  for  the  foregoing  specific  injuries  shall  be  in  lieu  of 
all  other  compensation,  except  the  benefits  provided  in  section  thirteen  of 
this  chapter. 

In  case  of  an  injury  resulting  in  serious  facial  or  head  disfigurement  the 
commission  may  in  its  discretion,  make  such  award  or  compensation  as  it 
may  deem  proper  and  equitable,  in  view  of  the  nature  of  the  diafigur^nent, 
but  not  to  exceed  three  thousand  five  hundred  dollars. 

Other  cases.  In  all  other  cases  in  this  class  of  disability,  the  compessa- 
tion  shall  be  sixty-six  and  two-thirds  per  centum  of  the  difference  between 
his  average  weekly  wages  and  his  wage-earning  capacity  thereafter  in  the 
same  employment  or  otherwise,  payable  during  the  continuance  of  such  par- 
tial  disability,  but  subject  to  reconsideration  of  the  degree  of  such  impair- 
ment by  the  conunission  on  its  own  motion  or  upon  application  of  any  party 
in  interest. 

5.  Limitation.  The  compensation  payment  under  subdivisions  one,  two 
and  four  and  under  subdivision  tliree  except  in  case  of  the  loss  of  a  hand, 
arm,  foot,  leg  or  eye,  shall  not  exceed  [fifteen]  twenty  dollars  per  week  nor 
be  less  than  [five]  eight  dollars  per  week;  the  compensation  payment  under 
subdivision  three  in  ease  of  the  loss  of  a  hand,  arm,  foot,  leg  or  eye,  shall 
not  exceed  twenty  dolUurs  per  week  nor  be  less  than  [five]  eight  dollars  [a] 
per  week;  provided,  ho^vever,  that  if  the  employee's  wages  at  the  time  of 
injury  are  less  than  [five]  eight  dollars  per  week  he  shall  receive  his  full 
weekly  wages. 
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I  2.  Subdivision  four  of  Bection  sixteen  of  such  chapter,  such  section  hav- 
img  been  last  amended  by  chapter  six  hundred  and  twenty-two  of  the  laws 
of  flduMiteen  hundred  and  sixteen,  is  hereby  amended  te  read  as  ioUowa: 

4.  If  there  be  no  surviving  wife  (or  dependent  husband)  or  child  under 
the  age  of  eighteen  years  or  if  the  amount  payable  to  surviving  wife  (or 
d^tendent  husband)  and  to  children  under  the  age  of  eighteen  years  shall 
be  less  in  the  aggregate  than  sixty-six  and  two-thirds  per  centum  of  the 
aTerage  wages  of  the  deceased,  then  for  the  support  of  grandchildren  or 
brothers  and  sisters  under  the  age  of  eighteen  years,  if  dependent  upon  the 
deceased  at  the  time  of  the  accident,  fifteen  per  centum  of  aueh  wages  for 
the  support  of  each  such  person  until  the  age  of  eighteen  years;  and  for  the 
support  of  each  parent,  or  grandparent,  of  the  deceased  if  dependent  upon 
him  at  the  time  of  the  accident,  twent}-five  per  centum  of  such  wages  dur- 
ing suoh  dependency.  But  in  no  case  shall  the  aggregate  amount  payable 
under  this  subdivision  exceed  the  difTerence  between  sixty-six  and  two-thirds 
par  eentum  of  such  wages,  and  the  amount  payaJbk  as  hereinbefore  provided 
to  -surviving  wife  (or  dependent  husband)  or  for  the  support  of  surviving 
child  or  children. 

Any  excess  of  wages  over  one  hundred  aful  iicemti^-five  dollars  a  mcmth  shall 
not  be  taken  into  account  in  computing  ciHnpensation  under  this  section.  All 
questions  of  dependency  shall  be  determined  as  of  the  time  of  the  accident. 

§  3.  This  act  shall  take  effect  immediately. 

Approved  May  5. 

Chspter  533. 

An  Act  to  amend  ttie  workmen's  compensation  law,  in  relation  to  partial  loss 
or  partial  loss  of  use  of  a  thumb,  finger,  toe  or  phalange. 

The  People  of  the  State  of  yew  York,  represented  in  Senate  and  Asseinhlyj 
do  enact  as  follows: 

HSeetion  1.  Subdivision  three  of  section  fifteen  of  f^apter  eight  hundred 
and  sixteen  of  the  laws  of  nineteen  hundred  and  thirteen,  entitled  ''An  act 
in  relation  to  assuring  compensation  for  injuries  or  death  of  certaiii  employeea 
in  the  course  of  their  employment  and  repealing  certain  sections  of  ilie  labor 
law  velating  thereto,  constituting  chapter  sixtysefvn  of  the  consolidaiad 
law«,"  as  re-enacted  by  chapter  forty-one  of  the  laws  of  nineteen  hundred 
and  fourteen,  as  last  amended  by  chapter  seven  hundred  and  five  of  the  laws 
oi  nineteen  hundred  and  seventeen,  is  herebv  amended  to  revd  as  f ollo^'s : 

3.  Permanent  partial  disability.  In  case  of  disability  partial  in  character 
but  permanent  in  quality  the  compensation  fdnll  be  sixty-six  and  two- thirds 
per  eentum  of  the  average  weekly  wages  and  shall  be  paid  to  the  emplo^^ee 
for  the  period  named  in  the  schedule,  as  follows: 

Thumb.    For  the  loss  of  a  thum^,  sixty  weeks. 

First  finger.  For  the  loss  of  a  first  finger,  eommonly  ealled  index  finger, 
forty-six  weeks. 

Second  finger.     For  the  loss  of  a  second  finger,  thirty  weeks. 

Third  finger.     For  the  loss  of  a  third  finger,  twenty  ■'five  weeks. 

Fourth  linger.  For  the  loss  of  a  fourth  finger,  commonly  called  the  little 
ihiger,  fifteen  weeks. 
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Phalange  of  thumb  or  finger.  The  loes  of  the  first  phalange  of  the  thumb 
or  flnger  shall  be  considered  to  be  equal  to  the  loss  of  one-half  of  such  thumb 
or  finger,  and  compensation  shall  be  one-half  of  the  amount  above  specified. 
The  loss  of  more  than  one  phalange  shall  be  considered  as  the  loss  of  the 
entire  thumb  or  finger.  Where  the  injury  results  in  the  loss  of  more  than 
one  flnger,  compensation  therefor  may  be  awarded  for  the  proportionate  loss 
of  the  use  of  the  hand  thereby  occasioned ;  provided,  however,  that  in  no  case 
shall  the  compensation  awarded  for  more  than  one  finger  exceed  the  amount 
provided  in  this  schedule  for  the  loss  of  a  hand. 

Great  toe.     For  the  loss  of  a  great  toe,  thirty-eight  weeks. 

Other  toes.  For  the  loss  of  one  of  the  toes  other  than  the  greB,t  toe,  sixteen 
weeks. 

Phalange  of  toe.  The  loss  of  the  first  phalange  of  any  toe  shall  be  con- 
sidered to  be  equal  to  the  lose  of  one-half  of  said  toe,  and  the  compensation 
shall  be  one-half  of  the  amount  specified.  The  loss  of  more  than  one  phalange 
shall  be  considered  as  the  loss  of  the  entire  toe.  Where  the  injury  results  in 
the  loss  of  more  than  one  toe  compensation  therefor  may  be  awarded  for  the 
proportionate  loss  of  the  use  of  the  foot  thereby  occasioned,  provided,  how- 
ever, that  in  no  case  shall  the  compensation  awarded  for  more  than  one  toe 
exceed  the  amount  provided  in  this  schedule  for  the  loss  of  the  foot. 

Hand.    The  lose  of  a  hand,  two  hundred  and  forty-four  weeks. 

Arm.     For  the  loss  of  an  arm,  three  hundred  and  twelve  weeks. 

Foot.    For  the  loss  of  a  foot,  two  hundred  and  five  weeks. 

J^g.     For  the  loss  of  a  leg,  two  hundred  and  eighty-eight  weeks. 

Eye.     For  the  loss  of  an  eye,  one  hundred  and  twenty-eight  weeks. 

Loss  of  use.  Permanent  loss  of  the  use  of  a  hand,  arm^  foot,  leg.  eye. 
thumb,  finger,  toe  or  phalange,  shall  be  considered  as  the  equivalent  of  the 
loss   of    such   hand,   arm,   foot,    leg,   eye,   thumb,   finger,   toe   or    phalange. 

Partial  loss  and  partial  loss  of  use.  For  the  partial  loss  or  the  partial 
loss  of  the  use  of  a  hand,  arm,  foot,  leg,  [or]  eye,  thumb,  finger,  toe  or 
phalangCf  compensation  therefor  may  be  awarded  for  the  proportionate  loss 
or  proportionate  loss  of  the  use  of  such  hand,  arm,  foot  leg  [or]  eye, 
thumb,  finger,  toe  or  phalange. 

Amputations.  Amputation  between  the  elbow  and  the  wrist  shall  be  con- 
sidered as  the  equivalent  of  the  loss  of  a  hand.  Amputation  between  the 
knee  and  the  ankle  shall  be  considered  as  the  equivalent  of  the  loss  of  a 
foot.  Amputation  at  or  above  the  elbow  shall  be  considered  as  the  loss  of  an 
arm.  Amputation  at  or  above  the  knee  shall  be  considered  as  the  loss  of 
the  leg. 

The  compensation  for  the  foregoing  specific  injuries  shall  be  in  lieu  of 
all  other  compensation,  except  the  benefits  provided  in  section  thirteen  of 
this  chapter. 

In  case  of  an  injury  resulting  in  serious  facial  or  head  disfigurement  the 
commission  may  in  its  discretion,  make  such  award  or  compensation  as  it 
may  deem  proper  and  equitable,  in  view  of  the  nature  of  the  disfigurement, 
but  not  to  exceed  three  thousand  five  hundred  dollars. 

Other  cases.  In  all  other  cases  in  this  class  of  disability,  the  compensa- 
tion shall  be  sixty-six  and  two-thirds  per  centum  of  the  difference  between 
his  average  weekly  wages  and  his  wage-earning  capacity  thereafter  in  the 
same  employment  or  otherwise,  payable  during  the  continuance  of  such  par- 
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tial  disability,  but  subject  to  reconsideration  of  the  degree  of  such  impair- 
ment by  the  commission  on  its  own  motion  or  upon  application  of  any  party 
in  interest. 

f  2.  This  act  shall  take  effect  immediately. 

Approved  May  6. 

Chapter  534. 

An  Act  to  amend  the  workmen's  compensation  law,  in  relation  to  the  effect 

of  an  award. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly , 
do  enact  as  follows: 

Section  1.  Subdivision  three  of  section  fifteen  of  chapter  eight  hundred  and 
sixteen  of  the  laws  of  nineteen  hundred  and  thirteen,  entitled  ''An  act  in  rela- 
tion to  assuring  compensation  for  injuries  or  death  of  certain  employees  in 
the  course  of  their  employment,  and  repealing  certain  sections  of  the  labor 
law  relating  thereto,  constituting  chapter  sixty-seven  of  the  consolidated 
laws,"  as  re-enacted  by  chapter  forty-one  of  the  laws  of  nineteen  hundred  and 
fourteen,  such  section  having  been  last  amended  by  chapter  seven  hundred 
and  five  of  the  laws  of  nineteen  hundred  and  seventeen,  is  hereby  amended 
by  adding  at  the  end  thereof  a  new  paragraph  to  read  as  follows: 

Effect  of  award.  An  award  made  to  a  claimant  under  this  subdivision 
shall  in  case  of  his  death*  to  be  payable  to  and  for  the  benefit  of  the  per- 
son s  following: 

1.  If  there  be  a  surviving  wife  (or  dependent  husband)  and  no  child  of 
the  deceased  under  the  age  of  eighteen  years,  to  such  wife  (or  dependent 
husband ) . 

2.  If  there  be  a  surviving  wife  (or  dependent  husband)  and  surviving  child 
or  children  of  the  deceased  under  the  age  of  eighteen  years,  one-half  shall  be 
payable  to  the  surviving  wife  (or  dependent  husband)  and  the  other  half 
to  the  surviving  child  or  children. 

The  commission  may  in  its  discretion  require  the  appointment  of  a  guardian 
for  the  purpose  of  receiving  the  compensation  of  the  minor  child.  In  the 
absence  of  such  a  requirement  by  the  commission  the  appointment  for  such 
a  purpose  shall  not  be  necessary. 

3.  If  there  be  a  surviving  child  or  children  of  the  deceased  under  the  age 
of  eighteen  years,  but  no  surviving  wife  (or  dependent  husband)  then  to 
such  child  or  children. 

S  2.  This  act  shall  take  effect  immediately. 
Approved  May  5. 

Chapter  536. 

An  Act  to  amend  the  workmen*!  compenaation  law,  in  relation  to  policemen 

in  Tillages. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  foUaws: 

Section  1.  Section  two  of  chapter  eight  hundred  and  sixteen  of  the  laws 
of  nineteen  hundred  and  thirteen,  entitled  ''An  act  in  relation  to  assuring 

•  So  in  original 
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coonpensation  for  injuries  or  death  of  oertain  employees  in  the  course  of  their 
employment,  and  repealing  oertain  eections  of  the  labor  law  relating  thereto, 
constituting  chapter  sixty-seven  of  the  consolidated  laws/'  as  re-enacted  by 
chapter  forty-one  of  the  laws  of  nineteen  hundred  and  fourteen  and  last 
amended  by  chapter  seven  hundred  and  five  of  the  laws  of  nineteen  hundred 
and  seventeen,  is  hereby  amended  by  insertinf  therein  after  group  forty-five, 
as  added  by  chapter  six  hundred  and  thirty-four  of  the  laws  of  nineteen  hun- 
dred and  eighteen,  and  before  the  succeeding  paragraph  a  new  group,  to  be 
group  forty-seven,  to  read  as  follows: 

Group  47.  All  policement  of  villages, 

§  2.  This  act  shall  take  effect  immediately. 

Approved  May  5. 

ClMpter  538. 

An  Act  to  amend  the  workmen's  compensation  law,  in  relation  to  occupational 

diseases,  and  makij^  an  appropriation  therefor. 

The  People  of  the  State  of  yeic  York,  represented  in  Senate  and  Assemlhj, 
do  enact  as  follows: 

Section  1.  Chapter  eight  hundred  and  sixteen  of  the  laws  of  nineteen  hun- 
dred and  thirteen,  entitled  "An  act  in  relation  to  assuring  contpensation  f«.ir 
injuries  or  death  of  certain  employees  in  the  course  of  their  employment  and 
repealing  certain  sections  of  the  labor  law  relating  thereto,  conetitntitig  chap- 
ter sixty-seven  of  the  consolidated  laws,"  as  re-enacted  and  amended  by  chap- 
ter forty-one  of  the  laws  of  nineteen  hundred  and  fourteen,  is  hereby  amended 
by  the  insertion  therein  of  a  new  article,  to  be  article  two-a,  to  read  »« 
follows : 

ARTICLE  2-A. 

CCCUPAXIONAL  DUfiEASBB. 

Section  37.  Definitions. 

38.  Diaahlenient  treated  as  accident. 

39.  Right  to  oempensation. 

40.  Time  limit. 

41.  Certifying  physicians 

42.  Appeal  to  coBmiission. 

43.  Fees  of  physicians. 

44.  Date  of  disablement. 

45.  Workmen,  when  not  entitled. 

46.  Liability  of  employer. 

47.  Notice  to  employers. 

48.  Inf onoaation ;  penalty. 

49.  Presumption  as  to  cause  .of  disease. 
49-a.  Schedule  of  occupational  diseases. 
49-b.  Diseases  which  are  accidents. 

§  37.  Definitions.  Whenever  used  in  this  article:  1.  "Disability"  means 
13ie  state  of  being  disabled  from  earning  full  wages  at  the  work  at  which 
the  employee  was  last  employed. 
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2.  "  DMablement "  means  the  act  of  becoming  so  ditiabled  as  defined  in  sub- 
division one. 

f  38.  Diaablement  treated  as  accident.  The  diaablemcnt  of  an  employee 
resulting  from  an  occnpatioiMil  disease  described  in  aection  forty-nine-a  of 
this  article,  except  where  opeoiftcally  otherwise  provided ,  sliall  be  treated 
aa  the  happening  of  an  accident  within  the  meaning  of  this  chapter  and  the 
procedure  and  practice  provided  in  this  chapter  shall  apply  to  all  proceedings 
nnder  -this  article,  except  where  specifically  oti)crwi»e  provided  herein. 

f  89.  Right  to  compenaation.  H  an  employee  is  disabled  or  dies  and  his 
dioability  or  death  is  caused  by  one  of  the  diaeasca  mentiimed  in  section 
fortv-nine-a  of  this  article,  and  the  disease  is  due  to  the  nature  of  the  cor  re- 
aponding  employment  as  described  in  section  ftirty^ine-a  in  which  such 
emploiyee  was  engaged  4ind  was  contracted  therein,  lie  or  his  dependents  shall 
be  entitled  to  compensation  for  hia  death  or  for  the  duration  of  his  disable- 
ment in  accordance  with  the  provisions  of  aarticle  two,  eK(«i)t  an  hereinafter 
stated;  provided,  hofa^ever,  that  if  it  «ball  be  determined  that  such  employee 
i«  able  to  earn  wages  at  another  occupation  which  ahall  be  neither  unhealth- 
ful  nor  injurious,  and  such  wages  do  not  aqnal  his  full  wages  prior  to  the 
date  of  hie  disablement,  the  compensation  payable  shall  be  a  percentage  of 
fall  eompeBsation  proportionate  to  the  reduction  in  his  earning  capacity. 

^  40.  Time  limit.  If  either  the  eniplo3;«ee  nor  his  dependents  shall  be  entitled 
to  eompeneation  -for  disability  or  death  resulting  from  disease  tmless  the  dis- 
ease is  due  to  the  nature  of  his  employment  and  contracted  tiierein  within 
the  twelve  months  prcvioue  to  the  date  of  disablement,  whether  under  one  or 
more  emplo^^ers. 

{41.  Certifying  physicians.  The  industrial  comuiissioB  and  the  industrial 
council,  in  joint  session,  shall  divide  -the  state  into  districts,  and  the  com- 
mission, with  the  advice  and  consent  of  the  industrial  council,  shall,  so  far 
as  they  are  needed,  appoint  one  or  move  competent  and  suitable  physicians 
in  each  of  such  districts  whose  duty  it  shall  be  to  examine  any  daimcuit  under 
this  article,  either  at  the  request  of  such  claimant  or  at  the  request  of  his 
or  her  employer,  and  certify  ( 1 )  whether  he  is  suffering  tron  a  disease  men- 
tioned in  the  schedule  of  diseases  in  section  forty-nine  of  this  article,  and 
(2)  whether  he  is  thereby  disabled  from  earning  iukl  wages  at  -the  work  at 
whi<ii  he  was  employed,  and  (3)  whether  the  disease  is  due  to  the  nature 
of  the  employment  and  contracted  therein,  and  (4)  the  date  on  which  the 
disability  began. 

f  42.  Appeal  to  commission.  If  an  en^>loyer  or  an  employee  be  aggrie\'ed 
by  the  action  of  a  certifying  physician  in  giving  or  omitting  or  refusing  to  gtve 
a  certificate  as  to  disability  or  as  to  date  or  cause  of  disability,  such  employer 
or  emj^oyee  may  appeal  to  -the  commisaion  for  tlie  designation  of  another 
phyaicaan.  The  commission  shall  thereupon  agree  with  sndi  employer  or 
employee  upon  the  pln^sician  to  be  desifrnated  by  the  connnissioii,  ^iv^o  shall 
lucre  all  the  powers  of  a  oertifying  physician  mder  this  article.  If  the  deter- 
mination of  such  physician  shall  in  anywise  differ  from  -tiie  determination  of 
the  sertifying  i^ysioian  in  the  same  case  tlie  eommission  shall  finally  deter- 
mine the  questions  involved,  in  aeoordaace  with  the  pro  visions  of  this  article. 
§  48.  Fees  of  physicians.  The  industrial  c<»nmission,  with  the  advice  and 
assistance  of  the  industrial  council,  shell  make  rules  regulating  tihe  duties 
fees  of  certifying  and  other  physicians  under  tliis  article.     These  fees 
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shall  be  paid  by  the  state  as  the  other  expenses  of  the  commission  are  paid. 

§  44.  Date  of  disablement.  For  the  purposes  of  this  article  the  date  of 
disablement^  imless  fixed  by  agreement  of  the  parties^  shall  be  such  date  as 
the  ^certifying  physician  certifies  as  the  date  on  which  disability  b^^,  or, 
if  he  is  unable  to^certify  such  a  date,  the  date  on  which  his  certificate  is 
given;  provided,  however,  that  if  appeal  is  taken  to  the  commission  under 
section  forty-two,  the  date  of  disablement  shall  be  such  date  as  the  com- 
mission may  determine.  But  where  an  employee  dies  from  an  occupational 
disease  covered  by  this  article  without  having  obtained  a  certificate  statmg 
the  date  on  which  such  disability  began,  the  date  of  his  death  shall  be  the 
date  of  disablement. 

§  45.  Workmen,  when  not  entitled.  If  an  employee,  at  the  time  of  his 
employment,  wilfully  and  falsely  represents  in  writing  that  he  has  not  pre- 
viously suffered  from  the  disease  which  is  the  cause  of  disability  or  death, 
no  compensation  shall  be  payable. 

§  46.  Liability  of  employer.  The  total  compensation  due  shall  be  recover- 
able from  the  employer  who  last  employed  the  employee  in  the  employment 
to  the  nature  of  which  the  disease  was  due  and  in  which  it  was  contracted. 
If,  however,  such  disease  was  contracted  while  such  employee  was  in  the 
employment  of  a  prior  employer,  the  employer  who  is  made  liable  for  the 
total  compensation  as  provided  by  this  section,  may  appeal  to  the  commis- 
sion for  an  apportionment  of  such  compensation  among  the  several  employ- 
ers who  since  the  contraction  of  such  disease  shall  have  employed  such 
employee  in  the  employment  to  the  nature  of  which  the  disease  was  due. 
Such  apportionment  shall  be  proportioned  to  the  time  such  employee  was 
employed  in  the  service  of  such  employers,  and  shall  be  determined  only  after 
a  hearing,  notice  of  the  time  and  place  of  which  shall  have  been  given  to 
every  employer  alleged  to  be  liable  for  any  portion  of  such  compensation. 
If  the  commission  find  that  any  portion  of  such  compensation  is  payable  by 
an  employer  prior  to  the  employer  who  is  made  liable  to  the  total  compen- 
sation as  provided  by  this  section,  it  shall  make  an  award  accordingly  in 
favor  of  the  last  employer,  and  such  award  may  be  enforced  in  the  same 
manner  as  an  award  for  compensation. 

§  47.  Notice  to  employers.  The  employer  to  whom  notice  of  death  or  dis- 
ability is  to  be  given,  or  against  whom  claim  is  to  be  made  by  the  employee, 
shall  be  the  employer  who  last  employed  the  employee  during  the  said  twelve 
months  in  the  employment  to  the  nature  of  which  the  disease  was  due  and 
in  which  it  was  contracted,  and  such  notice  and  claim  shall  be  deemed  sea- 
sonable as  against  prior  employers. 

§  48.  Information;  penalty.  The  employee  or  his  dependents,  if  so 
requested,  shall  furnish  the  last  employer  or  the  commission  with  such  infor- 
mation as  to  the  names  and  addresses  of  all  his  other  employers  during  the 
said  twelve  months,  as  he  or  they  may  possess;  and  if  such  information  is 
not  furnished,  or  is  not  sufficient  to  enable  such  last  employer  to  take  pro- 
ceedings against  a  prior  employer  under  section  forty-six,  unless  it  be  estab- 
lished that  the  disease  actually  was  contracted  while  the  employee  was  in 
his  emplo3rment,  such  last  employer  shall  not  be  liable  to  pay  compensation, 
or,  if  such  information  is  not  furnished  or  is  not  sufficient  to  enable  such 
last  employer  to  take  proceedings  against  other  employers  under  section 
forty-six,  such  last  employer  shall  be  liable  only  for  such  part  of  the  total 
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compensation  aa  under  the  particular  circumstances  the  commision  may  deem 
just;  but  a  false  statement  in  the  information  furnished  as  aforesaid  shall 
not  impair  the  workman's  rights  imless  the  last  employer  is  prejudiced 
thereby. 

f  49.  Presumption  as  to  the  cause  of  disease.  If  the  employee,  at  or  imme- 
diately before  the  date  of  disablement,  was  employed  in  any  process  mentioned 
in  the  second  column  of  the  schedule  of  diseases  in  section  forty-nine-a,  and 
his  disease  is  the  disease  in  the  first  column  of  such  schedule  set  opposite 
the  description  of  the  process,  the  disease  presumptively  shall  be  deemed  to 
have  been  due  to  the  nature  of  that  employment. 

f  49-a.  Schedule  of  occupational  diseases.  For  the  purposes  of  this  chap- 
ter only  the  diseases  enumerated  in  column  one,  following,  shall  be  deemed 
to  be  occupational  diseases: 


Column  1. 
Description  of  diseases. 

1.  Anthrax. 

2.  Lead  poisoning  or  its  sequelae. 


3.  Mercury  poisoning  or  its  sequelae. 


4.  Phosphorous     poisoning     or     its 
Tiequelae. 

0.  Arsenic  poisoning  or  its  sequelae. 


6.  Poisoning  by  wood  alcohol. 


7.  Poisoning   by   nitro  and   amido- 

derivatives  of  benzine  (dinltro- 
benzol,  anilin,  and  others),  or 
its  sequelae. 

8.  Poisoning   by   carbon   bisulphide 

or  its  sequelae. 

9.  Poisoning   by   nitrous   fumes  or 

its  sequelae. 

10.  Poisoning  by  nickel  carbonyl  or 

its  sequelae. 

11.  Dope    poisoning     (poisoning    by 

tetrachlor-methane  or  any  sub- 
stance used  as  or  in  conjunc- 
tion with  a  solvent  for  acetate 
of  cellulose)  or  its  sequelae. 


Column  2. 
Description  of  process. 

1.  Handling  of  wool,  hair,  bristles, 

hides  or  skins. 

2.  Any  process  involving  the  use  of 

lead  or  its  preparations  or  com- 
pounds. 

3.  Any  process  involving  the  use  of 
'      mercury  or  its  preparations  or 

compounds. 

4.  Any  process  involving  the  use  of 

phosphorous  or  its  preparations 
or  compotmds. 

5.  Any  process  involving  the  use  of 

arsenic  or  its  preparations  or 
compounds. 

6.  Any  process  involving  the  use  of 

wood  alcohol  or  any  preparation 
containing  wood  alcohol. 

7.  Any  process  involving  the  use  of 

a  nitro-  or  amido-derivative 
of  benzine  or  its  preparations 
or  compounds. 

8.  Any  process  involving  the  use  of 

carbon  bisulphide  or  its  prepa- 
rations or  compounds. 

9.  Any    process    in    which    nitrous 

fumes  are  evolved. 

10.  Any  process  in  which  nickel  car- 

bonyl gas  is  evolved. 

11.  Any  process  involving  the  use  of 

any  substance  used  as  or  in  con- 
junction with  a  solvent  for  ace- 
tate of  cellulose. 
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Column  1. 
Description  of  prooess. 

12.  Poisoning   by   gonioma    komam 

( African  boxwood }  or  its  seque- 
lae. 

13.  Chrome  ulceration  or  its  seque- 

lae. 


14.  Epithelioma  tons  cancer  or  uleera- 

tion  of  the  skin  or  of  "the  cor- 
neal surface  of  the  eye,  due  to 
tar,  pitch,  bitumen,  mineral  oil 
or  paraffin,  or  any  compound, 
product  or  residue  of  any  of 
these  ^ubstanoes. 

15.  Glanders. 


16.  Compressed    air    illness    or    its 

sequelae. 

17.  Ankylostomiaais. 
16.  Miner's  nystagmus. 

19.  Subcutaneous    cellulitis    of     the 

hand  (beat  hand). 

20.  Subcutaneous  cellulitis  oyer  the 

patella    (miner's  beat  knee;. 

21.  Acute    bursitis    over    the    elbow 

(miner's  beat  elbow). 

22.  Inflammation  of  the  synovial  lin- 

ing of  the  wrist  joint  and  ten- 
don sheaths. 

23.  Catasact  in  glasawovkera. 


Column  2. 
Deecriptioa  of  process. 

12.  Any  prooess  in  the  manufacture 

of  articles  from  gonioma  kam- 
aesi    (A-frioan   bcwwood.). 

13.  Any  process  involving  the  u^e  of 

ciiromic  acid  or  bichromate  of 
arnmoninm,  potassium,  or  so- 
dimn,  or  their  preparations. 

14.  Handling  or  use  of   tar,   pitch, 

bitumen,  mineral  oil,  or  paraffin 
or  any  compound,  product  or 
residue  of  any  of  these  eub- 
stances. 


15.  Care  or  handling  of  any  equine 

animal   or   the   carcass  of   anr 
such  animal. 

16.  Any  process  carried  on  in  com- 

pressed air. 

17.  Mining. 

18.  Mining. 

19.  Mining. 

20.  Mining. 

21.  Mining. 

22.  Mining. 


23.  Processes  in  the  manufacture  of 
^lass  involving  exposure  to  the 
glare  of  molten  glass. 


§  49-b.  Diseases  which  are  accidents.  Nothing  in  this  article  shall  eS^t 
the  rights  of  an  employee  to  recover  compensation  in  respect  to  a  disease  to 
which  this  article  does  not  apply  if  the  disease  is  an  accidental  per^iinal 
injury  within  the  meaning  of  subdivision  seven  of  section  three  of  this 
chapter. 

I  2.  The  provisions  of  this  act  shall  not  apply  to  disability  or  death 
resulting  from  a  disease  contracted  prior  to  the  date  on  which  this  act  take^ 
effect. 

§  3.  The  sum  of  twenty-five  thousand  dollars  ($25,000),  or  so  mu^h 
thereof  as  may  be  necessary,  is  hereby  appropriated  out  of  any  moneys  in 
the  treasury  not  otherwise  appropriated,  for  the  uses  and  purposes  of  the 
state  industrial  commission  in  carrying  out  the  provisions  of  this  act. 

§  4.  All  acts  or  parts  of  acts  inconsistent  with  this  act  are  hereby  repealed. 

§  5.  This  act  shall  take  effect  immediately. 

Approved  May  5. 
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An  Act  to  amend  the  labor  law,  in  ration  to  tiie  creatioa  of  an  additional 

deputy  conmiiBaioaer  in  compenastioa  cases. 

The  People  of  the  State  of  Xew  York,  represented  in  Senate  and  Assembly , 
do  enact  as  follotcs; 

Section  1.  Section  forty -on©  of  chapter  thirty-six  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  **An  act  relating  to  labor,  constituting  chapter 
thirty-one  of  the  consolidated  laws,"  as  last  amended  by  chapter  five  hun- 
dred and  ninety-five  of  the  laws  of  nineteen  hundred  and  eighteen,  is  hereby 
amended  to  read  as  follows: 

§  41.  Deputy  commissioners.  The  commission  shall  appoint  and  may 
remove  a  first  deputy  commissioner  who  shall  be  in  charge  of  the  bureau 
of  inspection;  a  second  deputy  commissioner  who  shall  be  in  charge  of  the 
workmen's  compensation  bureau;  a  third  deputy  commissioner  who  shall  be 
in  charge  of  the  bureau  of  mediation  and  arbitration.  The  annual  salaries 
of  the  deputies  shall  be  as  follows :  first  deputy,  six  thousand  dollars ;  second 
deputy,  six  thousand  dollars;  third  deputy,  six  thousand  dollars.  The  conv' 
mis!i'.on  shall  also  appoint  and  may  remove  a  deputy  commissioner  to  assist 
the  second  deputy  commissioner  in  hearing  and  disposing  of  claims  for  com- 
pensation in  death  cases.  Be  shall  perform  such  other  duties  as  the  com- 
misision  may  piescrihe  and  shall  receive  an  annual  salary  of  five  thousand 
dollars. 

§  2.  The  sum  of  five  thousand  dollars  ($5,000)  is  hereby  appropriated  for 
the  purposes  of  this  act. 

§  3.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  twenty. 

Approved  May  5. 

Chaptez  590. 

An  Act  to  amend  the  general  business  law,  repealing  article  twemty-iLre-tf 
thereof,  in  relatioa  to  nuttTessee,  itpholsteied  box  springs  and  mttal  bed' 
springs^  and  inserting  in  place  thexaof  a  new  article  in  ration  to  the 
same. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Article  twenty-flve-b  of  chapter  twenty-five  of  the  laws  of  nine- 
teen hundred  and  nine,  entitled  "An  act  relating  to  general  business,  con- 
stituting chapter  ti^ienty  of  the  consolidated  laws  "  aa  such  article  was  added 
by  chapter  three  hundred  and  sixty-nine  of  the  laws  of  nineteen  hundred  and 
eighte^i,  and  all  aeta  amendatory  thereof  or  supplemental  thereto  are  hereby 
repealed,  and  in  place  thereof  a  new  article  is  inserted  in  such  chapter  to 
follow  article  twenty-five-a,  to  be  article  twenty-five-b,  to  read  as  follows? 

ARTICLE  XXV-B. 

MArrRESSES,  Upholstered  Spring  Beds  and  Metal  Bed  Springs. 
Section  3S9-m.  Definitions. 

389-n.  Prohibition  as  to  manufacture. 

389-0.  Prohibition  as  to  sale. 

389-p.  Tagging  when  new;  idem,  "second  hand.' 
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Section  38&-q.  Tagging  "remade  or  renovated." 
389-r.  Tag,  how  made  and  attached. 
389-8.  Removing,  defacing  or  altering  tag  prohibited. 
380-t.   Industrial  commission  to  enforce  article. 
389-v.  Complaints. 
389-w.  Violation  a  misdemeanor. 

{  389-m.  Definitions.     Whenever  used  in  this  article 

The  term  ''mattress"  shall  include  any  mattress,  pillow,  cushion,  down 
quilt,  quilted  bed  mattress,  mattress  pad,  comforter,  bunk  quilt  or  pad,  or  bed 
quilt; 

The  term  ''upholstered  spring  bed"  shall  include  any  metal  spring  bed 
placed  or  built  upon  a  metal  or  wooden  frame,  covered  with  felt  or  other 
material,  and  encased  in  a  covering  or  ticking; 

The  term  "metal  bed  spring"  shall  include  any  metal  bed  spring,  metal 
couch,  metal  folding  bed,  metal  cot,  metal  cradle  or  metal  bassinet  and 
frames  or  parts  thereof;  and 

The  term  "  second  hand  material "  shall  include  any  material  which  has 
been  used  on,  for  or  about  the  person  or  previously  used  in  any  mattres9, 
upholstered  spring  bed  or  metal  bed  spring,  or  shoddy  which  is  defined  as 
made  in  whole  or  in  part  of  old  or  worn  clothing,  carpets,  cement  sacks,  awn- 
ings, horse  blankets,  rags,  et  cetera. 

§  389-n.  Prohibition  as  to  manufacture.  No  person  shall  in  the  making. 
remaking  or  renovating  of  any  mattress,  upholstered  spring  bed  or  metal  bed 
spring  for  sale,  use  any  second  hand  material,  which  has  not  been  thoroughly 
sterilized  by  an  effective  process,  as  follows: 

First  method.  Loose  mattress  materials  or  made  up  mattresses  shall  be 
subjected  to  treatment  by  steam  under  a  pressure  of  fifteen  pounds  main- 
tained for  thirty  minutes  or  a  pressure  of  twenty  pounds  maintained  for 
twenty  minutes. 

Alternate  method.  Two  applications  of  streaming  steam  maintained  for  a 
period  of  one  hour  each  to  be  applied  at  intervals  of  not  less  than  six  or 
more  than  twenty-four  hours  will  be  accepted  as  an  alternate  for  steam 
under  pressure  for  disinfection  of  mattress  materials  and  made  up  mattresses. 

A  gauge  for  registering  steam  pressure  visible  from  the  outside  of  the 
room  shall  be  provided  where  steam  under  pressure  is  used  and  valved  out- 
lets shall  be  provided  near  the  bottom  and  also  the  top  of  the  room  in  cases 
where  streaming  steam  is  employed. 

Second  method.  Mattress  materials  are  to  be  treated  with  formaldehyde 
and  sulphur  concurrently  in  a  moist  atmosphere  for  a  period  of  at  least  ten 
hours.  Formaldehyde  gas  shall  be  generated  from  the  use  of  one  pint  of 
formaldehyde  solution  thirty  seven  per  centum  to  each  one  thousand  cubic 
feet  of  air  space  or  through  the  use  of  any  of  the  high  class  commercial  funu- 
gators  which  generate  an  equivalent  quantity  of  gas.  Sulphur  shall  be  from 
the  burning  of  three  pounds  of  sulphur  for  each  one  thousand  cubic  feet  of  air 
space.  The  moist  atmosphere  shall  be  produced  by  thorough  sprinkling  of 
the  floor  of  the  room  with  warm  water  just  prior  to  undertaking  disinfection. 

The  room  shall  be  provided  with  a  separate  air  inlet  and  also  an  exhaust 
ventilator  leading  to  the  open  air.  Both  inlet  and  exhaust  connection  ahall 
be  equipped  with  tight  dampers  or  closure  gates  which  can  be  operated  from 


The  Labob  Laws  of  1920  55 

the  outside  of  the  room.  Rooms  for  disinfection  of  mattresses  and  mattress 
materials  shall  he  made  gas  and  steam  tight.  Shelving  for  loose  mattress 
materials  shall  be  of  lattice  or  other  open  construction.  Solid  shelves  of  a 
type  to  prevent  passage  of  gas  through  the  materials  on  the  shelves  shall 
not  be  permitted. 

§  389-0.  Prohibition  as  to  sale.  No  person  shall  sell,  offer  for  sale,  deliver 
or  consign  for  sale  or  have  in  his  possession  with  like  intent  any  mattress, 
opholstered  spring  bed  or  metal  bed  spring  in  the  making,  remaking  or  reno- 
vating of  which  there  has  been  used  any  second  hand  material,  which  has 
not  been  thoroughly  sterilised  by  an  effective  process,  described  above. 

I  389-p.  Tagging  when  new;  idem,  "second  hand/'  No  person  shall  sell, 
expose  for  sale,  deliver  or  consign  for  sale  or  have  in  his  possession  with  like 
intent; 

(a)  Any  mattress,  upholstered  spring  bed  or  metal  bed  spring  which  con- 
tains only  new  material,  unless  there  is  attached  thereto  a  white  tag 
specifying: 

1.  The  name  and  address  either  of  the  manufacturer  or  of  the  vendor  or  of 
the  suooeeaive  vendors,  and 

2.  A  description  of  the  filling  used  and  a  statement  that  all  the  material 
aaed  is  new;  or 

(b)  Any  mattress,  upholstered  spring  bed  or  metal  bed  spring  which  con- 
tains any  second  hand  material,  unless  there  is  attached  thereto  a  yellow 
tag,  bearing  the  words,  "  second  hand,"  and  specifying: 

1.  The  name  and  address  either  of  the  manufacturer  or  vendor  or  successive 
vendors. 

2.  A  description  of  the  filling  used,  and 

3.  The  date  of  steriliaation  of  the  material  used  and  the  name  and  address 
of  the  person,  firm  or  corporation  sterilising  it; 

4.  In  the  description  of  the  material  used  upon  said  label  or  tag  it  shall 
be  unlawful  to  use  in  the  description  of  such  material  used  as  the  filling  or 
in  the  construction  of  any  article  of  bedding  any  term  or  designation  likely 
to  mislead. 

I  389-q.  Tagging  "  remade  or  renovated.''  Xo  person  shall  redeliver  to  the 
owner  or  have  in  his  possession  with  intent  to  so  redeliver,  any  mattress, 
upholstered  spring  bed  or  metal  bed  spring  which  has  been  remade  or  reno- 
vated unless  there  is  attached  thereto  a  blue  tag  bearing  the  words  ''  remade 
or  renovated"  and  specifying: 

1.  The  name  and  address  of  the  person  remaking  or  renovating  the  same, 

2.  The  date  of  sterilization  of  the  material  and  the  name  and  address  of 
the  person,  firm  or  corporation  sterilizing  it. 

S  389-r.  Tag,  how  made  and  attached.  Whenever  a  tag  is  required  by  thlA 
article  it  shall  be  made  of  muslin,  linen  or  other  material  of  like  durability, 
legibly  printed,  stamped  or  written  on  one  side  only,  in  the  English  language 
and  in  letters  at  least  of  eighteen  point  Gothic  face  type.  The  tag  shall 
be  attached  to  an  upholstered  spring  bed  or  mattress  by  prominently  and 
securely  sewing  it  on  the  article  labeled,  and  upon  a  metal  bed  spring  by 
fastening  same  prominently  and  securely  with  a  metal  seal.  Xo  tag  men- 
tioned in  this  article  shall  be  delivered  by  any  manufacturer  to  any  person 
unless  the  same  be  affixed  or  attached  to  an  article  as  required  herein. 


56  Xew  Yohk  State  Industbial  Commission 

$  3dQ-8.  Removing,  deiucimg  or  idtering'  te^p  prohibited,  ^o  peraon  oUier 
than  &  purchaser  for  his  own  use  ahaiX  remove,  deface  or  cause  to  be  removed, 
defaced  or  altered  any  tag  piaoed  upon  any  mattreea  or  upholstered  ^nag 
bed  or  metal  bed  spring,  required  by  this  article. 

§  389-t.  Industrial  commission  to  enforce  article.  Every  place  where 
mattresses,  upholstered  spring  bed»  or  metal  bed  springs  are  made,  nsnade 
or  renovated,  or  materials  therefor  are  prepared  or  sterilixed,  or  where  suck 
articles  or  materials  are  sold,  exposed  for  sale,  deli\tered  or  redeliv^sed  or 
consigned  for  sale,  or  held  in  possession  with  like  intent,  shall  be  subject  to 
the  supervision  and  inspection  of  the  industrial  commission  which  shall  have 
power  to  supervise  and  inspect  the  manufacture  and  sale  of  the  artides  cov- 
ered by  this  article-,  and  seize  and  hold  for  evidence  at  a  trial  for  the  violaUoa 
of  this  article,  any  mattress,  upholstered  spring  bed  or  metal  bed  ^rta^ 
which  is  sold,  exposed  for  sale,  delivered,  redelivered  or  oonaigned  for  sale,  or 
held  in.  possession  with  like  intent,  and  to  prosecute  all  violations  of  this 
article. 

§  3d9-v.  Complaints.  Any  peraon  who  has  reason  to  believe  that  tills 
article  has  been  or  is  being  violated  may  present  the  faota  to  the  indjistrial 
commission  and  it  shall  be  the  duty  of  the  commission  to  investigate  the 
same  and  to  institute  a  prosecution  if  it  finds  reasonable  cause  to  believe  that 
there  had  been  such  violation.  Any  individual  may  institute  proceedings  to 
enforce  this  article  and  punish  any  violation  thereof. 

§  3S9-W.  Violation  a  misdemeanor.  Any  peraon  who  violates  any  provision 
of  this  article  is  guilty  of  a  ndsdemeanor.  The  unit  for  each  separate  and 
distinct  violation  of  this  article  shall  be  each  mattress,  upholstered  spring 
bed  or  metal  bed  spring  made,  remade  or  renovated,  sold  or  exposed  for  sale, 
delivered  or  consigned  for  sale,  or  possessed  with  like  intent,  contrary  to  the 
provisions  of  this  article. 

§  2.  This  act  shall  take  effect  immediately^ 

Approved  May  10. 

QhMptK  59'* 

An  Act  to  amend  the  civil  service  law,  in  relation  to  inspectors  of  masonxy^ 

constrnction. 

The  People  of  the  State  of  New  York,  repreaenied  in  Senate  and  Aa&ewiblif, 
do   enact   as   follows: 

Section  1.  Chapter  fifteen  of  the  laws  of  nineteen  hundred  and  nine,  entitled 
"An  act  in  relation  to  the  civil  service  of  the  state  of  New  York  and  the 
civil  divisions  and  cities  thereof,  constituting  chapter  seven  of  the  consol- 
idated laws,"  is  hereby  amended  by  inserting  therein  a  new  section,  to  follow 
section  thirty,  to  be  section  thirty-a,  to  read  as  follows: 

§  30-a.  Inspectors  of  masonry  construction.  Persons  hereafter  employed 
by  the  state  of  Xew  York  or  by  any  state  board  or  commission,  or  by  any 
county,  city  or  town,  as  inspectors  of  masonry  construction,  shall  have  had 
at  least  three  years'  practical  experience  in  masonry  construction,  but  shaU 
not  be  required  to  have  technical  knowledge  as  engineers,  architects  or 
draftsmen,  unless  they  have  other  duties  for  which  such  knowledge  Is 
necessary.  The  provisions  of  this  section  shall  apply  only  to  persons  whose 
principal  duty  is  the  inspection  of  masonry  construction  consisting  of  ston^, 
brick  or  substitutes  therefor. 
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I  2.  The  provisions  of  this  act  ahsil  not  apply  to  persons  now  in  the 
smploy  Gif  the  state  oi  New  York  or  of  any  state  board  or  cfHnmission  or  any 
eoanty,  city  or  town  as  inspectors  of  masonry  construction. 

S  3.  This  act  shall  take  effect  immediately. 

Apiuroved  May  10. 

CiMipter  597. 

An  Act  to  amend  the  state  finance  law,  in  relation  to  statements  of  desired 
appropriations  and  board  for  classification  of  salaries,  and  repealing  sec- 
tions forty-eight  and  forty-nine  relating  thereto. 

The  People  of  the  State  of  Xeic  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  seventeen  or  chapter  fifty-eight  of  the  laws  of  nineteen 
hmidred  and  nine,  entitled  ''An  act  in  relation  to  state  finance,  constituting 
chapter  fifty-six  of  the  consolidated  laws,"  as  last  amended  by  chapter  one 
hondred  and  eighteen  of  the  laws  of  nineteen  hundred  and  sixteen,  is  hereby 
amended  to  read  as  follows: 

J  17  •  •  *  [The  state  comptroller,  the  president  of  the  state  board  eft 
charities,  and  the  fiscal  supervisor  of  state  charities  shall  from  time  to  time 
classify  into  grades  the  officers  and  employees  of  the  various  charitable  and 
reformatory  institutions  required  by  law  to  report  to  the  fiscal  supervisor, 
and  in  the  month  of  September  of  each  year  recommend  to  the  governor  such 
changes  in  the  salaries  or  wages  of  such  officers  and  employees  for  the  ensu- 
ing fiscal  year  as  may  seem  proper,  but  such  changes  shall  not  be  made 
unless  the  governor  shall  approve  the  same  in  writing.  Differences  in  the 
expense  of  living  and  rates  of  wages  in  the  localities  in  which  such  institu- 
tions are  situate  may  be  considered.  The  comptroller  shall  have  the  powvr 
of  audit  subject  to  such  classification.] 

I  2.  Sections  iorty-eight  and  -forty-nine  of  such  chapter,  as  added  by  chapter 
one  hundred  and  forty-nine  of  the  laws  of  nineteen  hundred  and  ten,  are 
hereby  repealed. 

I  3.  This  act  shall  take  effect  immediately. 

Approved  May  10. 

Chapter  6oi. 

Am  Act  to  amend  the  labor  law,  in  seUtion  to  physical  examination  of 
children  in  factories  and  mercantile  estabUshments. 

The  People  of  the  State  of  Kew  York,  represented  in  Senate  and  Assembly, 
do   enact    as   fellows: 

Section  1.  Section  seventy-six-a  of  chapter  thirty-six  of  the  laws  of  nine- 
teen hundred  and  nine,  entitled  *'An  act  relating  to  labor,  constituting  chapter 
thirty-one  of  the  consolidated  laws,"  as  added  by  chapter  two  hundred  of 
the  laws  of  nineteen  hundred  and  thirteen,  is  hereby  amended  to  read  as 
follows : 

I  .76-«.  Physical  examination  of  children  in  factories  w  mercantile  estab- 
lishments', cancellation  of  emplojrment  certificates.  1.  All  children  between 
fourteen  and  sixteffli  years  of  age  employed  in  factories  or  mercantile  estab- 
lishments  shall  submit  to  a  physical  examination  whenever  required  by  a 
medical  inspector  of  the  state   [department  of  labor]   industrial  commission. 
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Hie  result  of  all  such  physical  ezaminatians  shall  be  recorded  on  blanks 
furnished  for  that  purpose  by  the  [ccHumissioner  of  labor]  industrial  commts- 
sum  and  shall  be  kept  on  file  in  such  office  or  offices  [of  the  department] 
as  the  [commissioner  of  labor]  industrial  commission  may  designate. 

2.  If  any  child  shall  fail  to  submit  to  such  physical  ezamination,  the 
[commissioner  of  labor]  industrial  commission  may  issue  an  order  cancelling 
such  child's  employment  certificate.  Such  order  shall  be  served  upon  the 
employer  of  such  child  who  shall  forthwith  deliver  to  an  authorized  repre- 
sentative of  the  [department  of  labor]  industrial  commission  the  child's 
employment  certificate.  A  certified  copy  of  the  order  of  cancellation  shall  be 
served  on  the  board  of  health  or  other  local  authority  that  issued  the  said 
certificate.  No  such  child  whose  employment  certificate  has  been  cancelled, 
as  aforesaid,  shall,  while  said  cancellation  remains  unrevoked,  be  permitted 
or  suffered  to  work  in  any  factory  or  mercantile  establishment  of  the  state 
before  it  attains  the  age  of  sixteen  years.  If  thereafter  such  child  shall 
submit  to  the  physical  examination  required,  the  [commissioner  of  labor] 
industrial  commission  may  issue  an  order  revoking  the  cancellation  of  the 
employment  certificate  and  may  return  the  employment  certificate  to  such 
child.  Copies  of  the  order  of  revocation  shall  be  served  upon  the  former 
employer  of  the  child  and  the  ^pcal  board  of  health  as  aforesaid. 

3.  If  as  a  result  of  the  physical  examination  made  by  a  medical  inspector 
it  appears  that  the  child  is  physically  unfit  to  be  employed  in  a  factoiy 
or  mercantile  establishment,  such  medical  inspector  shall  forthwith  submit 
a  report  to  that  effect  to  the  [commissioner  of  labor]  industrial  commiseum 
which  shall  be  kept  on  file  in  the  office  of  the  [commissioner  of  labor]  indus- 
trial com^nission  setting  forth  in  detail  his  reasons  therefor,  and  the  [commis- 
sioner of  labor]  industrial  commission  may  issue  an  order  cancelling  the 
employment  certificate  of  such  child.  Such  order  of  cancellation  shall  be 
served,  and  the  child's  employment  certificate  delivered  up,  as  provided  in 
subdivision  two  hereof,  and  no  such  child  while  the  said  order  of  cancellation 
remains  unrevoked  shall  be  permitted  or  suffered  to  work  in  any  factory 
or  mercantile  establishment  of  the  state  before  it  attains  the  age  of  sixteen 
years.  If  upon  a  subsequent  physical  exsmination  of  the  child  by  a  medical 
inspector  of  the  [department  of  labor]  industrial  commission  it  sppears  that 
the  physical  infirmities  have  been  removed,  such  medical  inspector  shall 
certify  to  that  effect  to  the  [commissioner  of  labor]  industrial  commission 
and  the  [commissioner  of  labor]  industrial  commission  may  thereupon  make 
an  order  revoking  the  cancellation  of  the  employment  certificate  and  may 
return  the  certificate  to  such  child.  The  order  of  revocation  shall  be  served 
in  the  manner  provided  in  subdivision  two  hereof. 

§  2.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  twenty. 
Approved  May  10. 

Chapter  6oa. 

An  Act  to  ankend  the  labor  law,  in  relation  to  the  powers  and  duties  of  the 

industrial  board. 

The  People  the  State  of  New  York,  represented  in  Senate  and  Assembljf, 
do  enact  as  follows: 

Section  1.  Section  fifty-two-a  of  chapter  thirty-six  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  "An  act  relating  to  labor,  constituting  chapter 
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thirty-one  of  the  consolidated  laws,"  as  added  by  chapter  seven  hundred  and 
nineteen  of  the  laws  of  nineteen  hundred  and  fifteen,  is  hereby  renumbered 
section  fifty-two^,  and  as  thus  renumbered,  is  hereby  amended  to  read  aa 
follows : 

f  52-d.  Variations.  If  there  shall  be  practical  difficulties  or  unnecessary 
hardship  in  carrying  out  any  provision  of  this  chapter,  or  rule  or  regulation 
adopted  by  the  industrial  [board]  commissum  thereunder,  affecting  the  con- 
struction or  alteration  of  buildings,  exits  therefrom,  the  installation  of  fix- 
tures and  apparatus,  or  the  safe-guarding  of  machinery  and  prevention  of 
accidents,  the  industrial  [board r  oommisaion  shall  have  power  to  make  a 
variation  from  such  requirements  if  the  spirit  of  the  provision  or  rule  or 
regulation  shall  be  observed  and  public  safety  secured.  Any  person  affected 
by  such  provision  or  rule  or  regulation,  or  his  agent,  may  petition  the  board 
for  duch  variation  stating  the  grounds  therefor.  The  [board]  oomnUasion 
shall  ^x  a  day  within  a  reasonable  time  for  a  hearing  on  such  petition  and 
give  notice  thereof  to  the  petitioner  who  may  appear  in  person  or  by  agent 
or  attorney.  If  the  [board]  commiaaion  shall  permit  such  variation  it  shall 
be  in  the  form  of  a  resolution  and  such  variation  shall  apply  to  all  buildings, 
installations  or  conditions  where  the  facts  are  substantially  the  same  as 
thui^e  stated  in  the  petition.  At  least  three  affirmative  votes  shall  be  neces- 
sary for  the  adoption  of  any  such  resolution.  Such  resolution  shall  contain 
a  description  of  the  conditions  under  which  such  variations  shall  be  per- 
mitted and  shall  be  published  [in  the  manner  provided  for  rules  and  regula- 
tions of  the  board]  in  the  hulletm  of  the  department.  Where  the  variation 
affects  prenUaea  or  conditiona  in  the  city  of  New  York  it  ahall  alao  he  pub- 
lished in  the  City  Record  of  New  York  city.  A  record  of  all  such  varia- 
tions shall  be  kept  in  the  office  of  the  industrial  [board]  commiaaion  and 
shall  be  properly  indexed  under  section  numbers  of  the  law  or  industrial 
code  to  which  each  variation  applies,  and  shall  be  open  to  public  inspection 
during  business  hours. 

§  2.  Section  flfty-two-d  of  such  chapter,  as  added  by  chapter  six  hundred 
and  seventy-four  of  the  laws  of  nineteen  hundred  and  fifteen,  is  hereby 
repealed. 

f  3.  This  act  shall  take  effect  inunediately. 

Approved  May  10. 

Chapter  603. 

An  Act  to  amend  the  labor  law,  in  relation  to  physical  examination  of 

employees. 

The  People  the  State  of  New  York,  represented  in  Senate  and  Aaaemhly, 
do  enact  aa  foUowa: 

Section  1.  Section  twenty-two  of  chapter  thirty-six  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  "An  act  relating  to  labor,  constituting  chapter 
thirty -one  of  the  consolidated  laws,"  as  added  by  chapter  three  hundred  and 
twenty  of  the  laws  of  nineteen  hundred  and  thirteen,  and  renumbered  section 
twenty-three  by  chapter  five  hundred  and  forty-five  of  the  laws  of  nineteen 
hundred  and  nineteen,  is  hereby  amended  to  read  as  follows: 

§  23.  Physical  examination  of  employees.  1.  Whenever  an  employer  shall 
require  a  physical  examination  by  a  physician  or  a  surgeon  as  a  condition 
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of  employment,  or  an  annual  or  periodical  ewaminaiion  or  an  elimination 
for  physical  diadbilUy  or  for  leave  of  abseuce,  or  on  account  of  illness  or 
euppoeed  illneee,  or  for  any  other  cause  whatsoever,  the  party  to  be  examined, 
ii  a  female,  shall  be  entitled  to  have  such  examination  before  a  *  physic  Ian  or 
surgeon  of  her  own  sex  or,  in  lieu  thereoff,  before  a  male  physician  or  ^urgton 
if  a  female  attendant  ehdll  be  present, 

2.  Whenever  any  euch  eanmination  is  made,  the  employer  requiring  the 
same  shall  poet  a  notice  which  shall  inform  the  party  to  he  eaxtmined  of 
her  rights  under  section  twenty-three  of  the  labor  law. 

If  an  employer  ahall  require  or  attempt  to  require  a  female  [applicant 
for  employment]  to  submit  to  an  examination  in  violation  of  the  provisions 
of  this  section,  he  shall  be  guilty  of  a  misdemeanor. 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  and  tweniy. 

Approved  May  10. 

Chapter  604. 

An  Act  to  amend  the  labor  law,  in  relation  to  salaries  of  factory  and  mer- 
cantile inspectors. 

The  People  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  fifty-four  of  chapter  thirty-six  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  ''An  act  relating  to  labor,  constituting  chapter 
thirty-one  of  the  consolidated  laws,"  as  thus  renumbered  by  chapter  one 
hundred  and  forty-five  of  the  laws  of  nineteen  hundred  and  thirteen  and 
last  aneaded  by  chapter  four  hundred  and  three  of  the  laws  of  nineteen 
hundred  and  nineteen,  is  hereby  amended  to  read  as  follows: 

i  54.  Inspectors.  I.  Factory  inspectors.  There  may  be  appointed  not  more 
than  two  hundred  and  twenty-five  factory  inspectors,  not  more  than  fifty 
of  whom  shall  be  women,  within  the  appropriation  granted  by  the  legislature. 
Such  inspectors  shall  be  appointed  by  the  commission  and  may  be  removed 
by  it  at  any  time.  The  inspectors  shall  be  divided  into  seven  grades.  Inspec- 
tors of  the  first  grade  shall  receive  an  annual  salary  of  one  thousand  [two] 
five  hundred  dollars;  inspectors  of  the  second  grade  shall  each  receive  an 
annual  salary  of  one  thousand  [five]  eight  hundred  dollars;  inspectors  of  the 
third  grade  shall  each  receive  an  annual  salary  of  [one  thousand  eight]  two 
thousand  one  hundred  dollars;  inspectors  of  the  fourth  grade  shall  each 
receive  an  annual  salary  of  two  tlioiniuid  four  hundred  dollars  and  may  be 
attached  to  the  division  of  industrial  hygiene  and  act  as  investigaturs  in 
such  division ;  inspectors  of  the  fifth  grade,  of  whom  there  shall  be  not  more 
than  nine,  one  of  whom  shall  be  able  to  speak  at  least  five  European  languages 
iif  addition  to  English,  shall  each  receive  an  annual  salary  of  three  thousand 
five  hundred  dollars  and  shall  act  as  supervising  inspectors;  inspectors  of 
the  sixth  :grade,  of  whom  there  shall  be  not  less  than  three  and  one  of  whom 
shall  be  a  won^an,  shall  act  as  medical  inspectors  and  shall  each  receive  an 
annual  salary  of  [two]  three  thousand  [five  hundred]  dollars;  inspectors 
of  the  seventh  grade,  of  whom  there  shall  be  not  less  than  four,  shall  each 
receive  an  annual  salary  of  three  thousand  five  hundred  dollars;  all  of  the 
inspectors  of  the  sixth  grade  shall  be  physicians  duly  licensed  to  practice 

*  So  in  orinrinal. 
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medicine  in  the  state  of  New  York.  Of  the  inspectors  of  the  seventh  grade, 
one  shall  be  a  physician  duly  licensed  to  practice  medicine  in  the  state  of 
New  York,  and  he  shall  be  the  chief  medical  inspector;  one  shall  be  a 
chemical  engineer;  one  shall  be  a  mechanical  engineer,  and  an  expert  In 
ventilation  and  accident  prevention;  and  one  shall  be  a  civil  engineer,  and 
one  an  expert  in  fire  prevention.  Inspectors  of  the  first  grade  who  have 
served  in  said  grade  two  years  when  this  section  as  amended  takes  effect, 
or  who  hereafter  will  have  served  two  years  in  said  grade,  shall  be  placed 
in  the  second  grade.  Inspectors  of  the  second  grade,  who  have  served  in  said 
grade  two  years  at  the  time  this  section  as  amended  takee  effect,  or  who 
hereafter  will  have  served  two  years  in  said  grade,  shall  be  placed  in  the 
third  grade.  Inspectors  of  the  third  grade,  who  have  served  in  said  grade 
two  years  at  the  time  this  section  as  amended  takes  effect,  or  who  hereafter 
will  have  served  two  years  in  said  grade,  shall  be  placed  in  the  fourth  grade. 
Provided,  hotcever,  that  any  suck  advancement  from  one  grade  to  another 
shall  not  take  effect,  nor  shall  the  resultant  increase  of  salary  begin,  untU 
the  first  day  of  July  or  of  January,  as  the  case  may  he,  which  occurs  next 
after  the  expiration  of  such  two  years  of  service  in  the  lower  grade,  unless 
such  period  of  service  expires  on  one  of  such  days,  in  which  case  such 
advancement  and  increase  shdU  take  effect  on  the  day  of  such  expiration, 

2.  Mercantile  inspectors.  The  commission  may  appoint  from  time  to  time 
not  more  than  twenty  mercantile  inspectors,  not  less  than  four  of  whom 
shall  be  women,  and  who  may  be  removed  by  it  at  any  time.  The  mercantile 
inspectors  shall  be  divided  into  [three]  four  grades.  Each  mercantile 
inspector  of  the  first  grade  shall  receive  an  annual  salary  of  one  thousand 
[two]  five  hundred  dollars;  of  the  second  grade  an  annual  salary  of  one 
thousand  [five]  eight  hundred  dollars;  and  of  the  third  grade  an  annual 
salary  of  [one  thousand  eight]  two  thousand  one  hundred  dollars.  Inspectors 
of  the  fourth  grade  shall  receive  an  annual  salary  of  twenty-four  hundred 
dollars.  Inspectors  of  the  first  grade  who  have  served  in  said  grade  two 
years  at  the  time  this  section  as  amended  takes  effect,  or  who  hereafter  will 
have  served  two  years  in  said  grade,  shall  be  placed  in  the  second  grade. 
Inspectors  of  the  second  grade,  who  have  served  in  said  grade  two  years  at 
the  time  this  section  as  amended  takes  effect,  or  who  hereafter  will  have 
served  two  years  in  said  grade,  shall  be  placed  in  the  third  grade.  Inspectors 
of  the  third  grade  who  have  served  in  said  grade  two  years  at  the  time  this 
section  as  amended  takes  effect,  or  who  hereafter  v>iU  have  served  two  years 
in  said  grade,  shall  he  placed  in  the  fourth  grade.  Provided,  however,  that 
an  If  such  advancement  from  one  grade  to  another  shall  not  take  effect,  nor 
shall  the  resultant  increase  of  salary  hegin,  until  the  first  day  of  July  or  of 
January,  as  the  case  may  he,  which  occurs  next  after  the  expiration  of  such 
two  years  of  service  in  the  lower  grade,  unless  such  period  of  service  expires 
on  one  of  such  days,  in  which  case  such  advancement  and  increase  shall  t€Lke 
effect  on  the  day  of  such  expiration, 

§  2.  Section  fifty-four  of  such  chapter  ia  hereby  amended  by  inserting 
therein  a  new  subdivision,  to  be  subdivision  three  thereof,  to  read  as  follows: 

S.  State  insurance  fund  safety  inspectors.  The  foregoing  provisions  as  to 
grades,  salaries  and  salary  increases  of  factory  inspectors  of  the  first,  second, 
third  and  fourth  grades,  respectively,  contained  in  subdivision  one,  shall  apply 
also  to  safety  inspectors  heretofore  or  hereafter  appointed  by  the  commission 
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to  inspect  plants  and  establishments  insured  in  the  state  fund.  Safety 
inspectors  whose  salaries  untU  this  suhdioision  goes  into  effect  are  less  than 
fifteen  hundred  dollars  per  annum  shaU  he  deemed  inspectors  corresponding 
to  factory  inspectors  of  the  first  grade;  safety  i$ispectors  whose  salaries  until 
this  subdivision  goes  into  effect  are  less  than  eighteen  hundred  dollars  but 
not  less  than  fifteen  hundred  dollars  shall  be  deemed  inspectors  corresponding 
to  factory  inspectors  of  the  second  grade, 

%  3.  The  sum  of  fifty-five  thousand  dollars  ($55,000),  or  so  much  thereof 
as  may  be  needed,  is  hereby  appropriated  out  of  any  money  in  the  treasury 
not  otherwise  appropriated  for  carrying  out  the  provisions  of  this  act. 

§  4.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  twenty. 

Approved  May  10. 

Chapter  624. 

An  Act  to  amend  the  military  law,  with  respect  to  state  and  municipal  officen 
and  employeet  absent  on  military  or  naval  duty. 

The  People  the  State  of  New  York,  represented  in  Senate  and  Assembly. 
do  enact  as  follows: 

Section  1.  Subdivision  one  of  section  two  hundred  and  forty-five  of  chapter 
forty-one  of  the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  In 
relation  to  the  militia,  constituting  chapter  thirty-six  of  the  consolidated 
laws,"  as  added  by  chapter  one  hundred  and  three  of  the  laws  of  nineteen 
hundred  and  eleven  and  amended  by  chapter  four  hundred  and  thirty-five 
of  the  laws  of  nineteen  hundred  and  seventeen,  is  hereby  amended  to  read  as 
follows : 

§  245.  State  and  municipal  officers  and  employees  absent  on  military  or 
naval  duty.  1.  Every  officer  and  employee  of  the  state  or  of  a  municipal 
corporation  or  of  any  other  political  subdivision  thereof  who  is  a  member  of 
the  national  guard  or  naval  militia  shall  be  entitled  to  absent  himself  from 
his  duties  or  service  while  engaged  in  the  performance  of  ordered  militarv 
or  naval  duty,  under  the  provisions  of  this  chapter  and  while  going  to  and 
returning  from  such  duty.  No  such  officer  or  employee  shall  be  subjected 
by  any  person  whatever  directly  or  indirectly  by  reason  of  such  absence  to 
any  loss  or  diminution  of  vacation  or  holiday  privil^e  or  be  prejudiced  by 
reason  of  such  absence  with  reference  to  promotion  or  continuance  in  office 
or  employment  or  to  reappointment  to  office  or  to  re-employment.  During 
the  absence  of  any  such  officer  or  employee,  while  engaged  in  the  performance 
of  ordered  military  or  naval  duty  as  a  member  of  the  national  guard  or 
naval  militia,  he  shall  receive  such  part  of  his  salary  or  compensation  as 
such  officer  or  employee  as  equals  the  excess,  if  any,  of  such  salary  or  com- 
pensation over  the  compevisation  paid  to  him  for  the  performance  of  sttch 
duty. 

S  2.  Subdivisions  two,  three,  four,  and  five  of  said  section  two  hundred 
and  forty-five  as  added  by  chapter  four  hundred  and  thirty-five  of  the  laws 
of  nineteen  hundred  and  seventeen,  and  subdivision  seven  thereof  as  added 
by  chapter  two  hundred  and  forty-one  of  the  laws  of  nineteen  hundred  and 
nineteen,  are  hereby  repealed,  provided  that  this  repeal  shall  not  impair  any 
rights  heretofore  accrued  under  the  provisions  of  those  subdivisions. 
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i  3.  Subdiviaon  six  of  said  section  two  hundred  and  forty-five  as  added 
by  chapter  four  hundred  and  thirty-flve  of  the  laws  of  nineteen  hundred  and 
seventeen,  is  hereby  renumbered  to  be  subdivision  two. 
'  i  4.  This  act  shall  take  effect  immediately. 
Approved  May  10. 

Chapter  697. 

An  Act  to  amend  the  insanity  law,  in  relation  to  salaries  of  certain  oficers 
and  wages  of  certain  employees  and  making  an  appropriation  therefor. 

The  People  the  State  of  New  York,  repreeented  in  Benate  and  Aseembly, 
do  enact  ae  foUowa: 

Section  1.  Section  fifty  of  chapter  thirty-two  of  the  laws  of  nineteen  hun- 
dred and  nine,  entitled  "An  act  in  relation  to  the  insane,  constituting  chapter 
twenty-seven  of  the  consolidated  laws,"  as  last  amended  by  chapter  six 
hundred  and  thirty -eight  of  the  laws  of  nineteen  hundred  and  nineteen,  is 
hereby  amended  to  read  as  follows: 

i  60.  Salaries  of  certain  officers  and  wages  of  certain  employees  prescribed. 
The  officers  or  employees  of  the  state  hospitals  now  or  hereafter  classified 
as  occupying  offices  or  positions  specified  in  the  schedule  at  the  end  of  this 
section  shall  hereafter  receive  the  salaries  or  wages  per  month  indicated 
opposite  the  name  or  title  of  such  officer  or  position,  except  that  where  a 
miniintiTn  and  maximum  rate  per  month  is  prescribed,  advancement  from 
the  minimum  to  the  maximum  shall  be  in  accordance  with  the  length  of 
service,  as  prescribed  in  such  schedule.  If  a  minimum  and  maximum  rate 
per  month  is  not  prescribed  in  such  schedule,  the  salary  or  wages  per  month 
of  such  officer  or  employee  shall  be  the  amount  indicated  opposite  the  name  or 
title  of  such  office  or  position.  Where  an  increase  of  salary  or  wages  is  allowed 
at  a  certain  rate  per  month  or  otherwise  for  continuous  service,  continuous 
service  performed  prior  to  the  time  this  section,  as  hereby  amended,  takes 
effect,  in  the  same  position  or  employment,  shall  be  deemed  a  part  of  the  con- 
tinuous service  in  determining  the  salary  or  wages  to  which  such  officer  or 
employee  shall  be  entitled  under  this  section.  When  employees  are  allowed 
to  board  and  lodge  away  from  the  hospital  on  account  of  lack  of  accommoda- 
tions in  the  institution  a  uniform  rate  of  not  less  than  twenty-/our  dollars 
per  month  shall  be  allowed  in  addition  to  the  regular  monthly  wages,  and 
this  amount  shall  be  apportioned  at  the  rate  of  [five]  six  dollars  per  month 
for  each  meal  and  [five]  stop  dollars  per  month  for  lodging.  Heads  of  famUiee 
living  outside  of  the  institution  shall  he  allowed  an  additional  sum  of  eight 
dollars  per  month,  which  shall  apply  to  lodging  only.  Such  employee  shall, 
subject  to  the  approval  of  the  conunission,  be  allowed  the  privil^es  granted 
to  employees  residing  in  the  hospital.  In  all  cases  where  a  minimum  and 
maiimum  rate  of  wage  is  scheduled  for  any  given  position,  the  increase  from 
minimum  to  maximum  will  be  made  at  the  rate  of  [two]  four  dollars  per 
month  for  each  six  months  of  continlious  service,  and  the  first  of  the  month 
nearest  the  date  of  employment  shall  be  the  date  from  which  the  first  six 
months  of  employment  shall  be  reckoned.  Where  a  telegraph  office  is  main- 
tained in  an  institution  an  extra  compensation  of  ten  dollars  per  month 
shall  be  allowed  to  the  person  performing  the  service  of  operator. 
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When  an  employee  Ib  promoted  to  a  positioH  where  the  maximum  wage 
of  the  position  from  which  he  goes  equals  the  minimum  wage  of  the  position 
to  which  he  goes,  the  time  served  in  the  lower  position  at  the  maximum 
wage  shall  count  as  time  served  in  the  hi^er  position  at  the  minimum  wage, 
provided  that  if  the  minimum  wage  of  the  position  to  which  an  employee 
is  transferred  or  promoted  is  leaa  than  the  maximum  wage  of  the  position 
from  which  the  employee  is  transferred  the  employee  shall  receive  no  less 
than  the  maximum  wage  of  the  position  from  which  the  employee  was  trans- 
ferred. 

Schedule  of  Salabiss  and  Wages. 


1.     Administration  Department. 


Wages  per  month 


Position 


Minimum 

Maxi] 

[$77  00] 

$84  00   I 

:$90  00] 

[  65  00] 

72  00   1 

:  75  00] 

[  50  00] 

62  00 

[  60  00] 

[  40  00] 

[  50  00] 

[  80  00] 

[ 

:  90  00] 

[  55  00] 

1 

[  70  00] 

[  45  00] 

62  00   1 

[  60  00] 

[  50  00] 

62  00   1 

:  60  00] 

[  50  00] 

62  00   1 

:  60  00] 

[  54  00] 

1 

:  64  00] 

[  00  00] 

I 

;  68  00] 

[  40  00] 

48  00   1 

[  48  00] 

[  20  00] 

I 

:  25  00] 

[  65  00] 

74  00   [ 

:  74  00] 

[  60  00] 

1 

72  00) 

[  50  00] 

62  00  [ 

60.00] 

Stenographer,   first  grade 

Stenographer,    second   grade 

Stenographer,  special  attendant [,  man] . . 
[Stenographer,  special  attendant,  woman]. 

Secretary   and  stenographer 

Clothing  clerk    

Clothing  clerk's   assistant 

Watchman 

Policeman    

Barber    

Coachman    

Driver  

Page  or  messenger 

Chief  transfer  agent 

Chaujffeur,  first  grade 

Motor  truck  driver,  speciaj  attendant. . . . 

Only  one   secretary  and  stenographer  and  one  clothing 
any  institution. 

Only  one  male  and  one  female  chief  transfer  agent  icill 
hospital. 

2.  Financial  Department. 

Wages 
Position  Minimum 

Bookkeeper    [$100  m]$110  00 

Bookkeeper-paymaster    i  120  00]  120  00 

Accountant    .  * [     90  00]  100  00 

Voucher  and  treasurer's  clerk   [     65  00]     84  00 

Storekeeper    [     70  00]     84  00 

Assistant  storekeeper   [     50  00]     62  00 

Stenographer,  first  grade [     77  00]     84  00 

Stenographer,   second  grade [     65  06]     72  00 

Stenographer  special  attendant [,  man]  [     50  00]     62  00 
[Stenographer,         special      attendant, 

woman]     [     40  06] 

Page    and    messenger [     20  00] 


$100  no 
8J  00 
70  00 

100  00 
75  00 
70  00 
70  00 
70  00 
75  00 
80  00 
56  00 
SO  00 
82  00 
SO  00 
70  00 

clerk   allowed  in 
be  allowed  in  any 


per  mooth 
Maximum 

[$120  00]$126  00 

[  130  00]  196  00 

[  110  00]  116  00 

[ 

[ 

C 

[ 

[ 

[ 


80  00]  90  00 

90  00]  100  00 

60  00]  70  00 

90  00]  100  00 

76  00]  84  00 

60  00]  70  00 


[     50  00] 

[     25  00]     30  00 
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3.  Ward 


Wages  per  month 
PoflitioB  Minimum  Maxiranm 

Caiief   svperroor    i$Mt  QO]S84  00  {$60  W>]  t96  00 

8aper\  isor    [  58  00]  74  00  [  73  ^]  60  00 

Charge  or  registered  nnrw [  50  00]  62  00  [  60  00]  14  00 

tiurse    [  44  00]  56  00  [  64  00]  6^00 

Charge  attendant  [  44  00]  5d  00  [  54  00]  MOO 

Attendantr,  man]    [  34  00]  44  00  [  44  00]  60  00 

[Attendant,  woman]   [  28  00]  [  35  00] 

Special  attendant [,  man] [  50  00]  OiB  00  [  60  00]  70  00 

[Special    attendant,    woman] [  42  00]  [  52  00] 

Special  attendants  shall  be  assigned  to  skilled  work  only. 

Only  one  male  and  one  female  chief  supervisor  will  be  allowed  in  any 
hospital. 

An  attendant,  nune  or  oapenrisor  perf  onang  sigliA  wu  i  tea  shall  be  eatitled 
to  four  dollars  per  month  in  addition  to  the  ngnlar  wages. 

4.  Domestic  Serviee. 

Wagea  par  montli 
Position  Minimum  Mazinsnm 

Housekeeper    [$40  001^56  00  [$50  00]  W  00 

Waitress    and   chambermaid [  25  00]  U  00  [  33  00]  50  00 

5.  Kitchen  Service. 

Wages  per  month 
Position  Minimum  Maximum 

Chef  or  dietitian   [$100  00]  [$105  00]$125  00 

Head  cook   [     60  00]  [     65  00]     80  00 

Cook    [     40  00]  [     45  00]     60  00 

Assistant  cook    [     35  00]  [     40  00]     56  00 

Kitchen  helper   [     27  00]^^^  00  [     38  00]     56  00 

6.  Bakery  Service. 

Wages  per  month 
Position  Minimum  Maximum 

Head  baker   [$73  00]  [$78  00]^0  00 

Baker    [50  00]  [60  00170  00 

Baker's  helper [35  00]$U  00  [  45  00]  56  00 

7.  Meat  Cutters. 

Wages  per  month 
Position  Minimum  Maximmn 

Meat   cutter    [$67  00]  [$75  00] ^PO  00 

Meat  cutter's  assistant,  special  attendant..     [  50  00] ^63  00  [  60  00]  70  00 
Only  one  meat  cutter  allowed  in  any  institution. 
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8.  Laundry  Service. 

Wages  per  manth 
Position  Minimum  'M'^rimnin 

Laundry  supervisor [$80  00]  [$85  00]^/iO  00 

Laimdry  overseer  [  73  00]  [  80  00]     90  00 

Launderer    [40  00]$50  00  [  45  00]     62  00 

Head  laundress    [  40  00]  52  00  [  45  00]     6^  00 

Laundress    [  27  00]  ^  (N?  [  35  00]     56  00 

Only  one  laimdry  supervisor  allowed  in  any  institution. 

9.  Engineer's  Department. 

Wages  per  month 
Position  Minimum  Maximum 

Chief  engineer   [$125  dOlSlU  00  [$150  QOW60  00 

Assistant  engineer^  first  grade [  87  00]  96  00  [  100  00]  112  00 

Assistant  engineer,  second  grade [  73  00]  82  00  I     85  00]  90  00 

[Assistant  engineer,  third  grade ao  00  75  00] 

Electrical  engineer    [  100  00]  110  00  [  115  00]  126  00 

Assistant  electrical  engineer,  first  grade  [  87  00]  96  00  [     05  00]  112  00 
Assistant    electrical    engineer,    second 

grade    [  73  00]  82  00  I     80  00]  90  00 

[Assistant    electrical    engineer,    third 

grade    60  00  70  00] 

Electrical  worker [  82  00]  82  00  1     88  00] 

Assistant   electrical   worker [  73  00]  72  00  [     80  00]  80  00 

Lineman  [  55  00]  62  00  [     60  00]  70  00 

Plumber  and  steamfitter [  83  00]  92  00  [    90  00]  108  00 

Assistant  plumber  [  57  00]  72  00  [    63  00]  80  00 

Assistant  steamfitter    [  57  00]  72  00  {     63  00]  80  00 

Plumber  and  steamfttter's  helper [  40  00]  62  00  [     50  00]  70  00 

Fireman    [  65  00]  72  00  {     70  00]  80  00 


10.  Building  Department. 

Wages  per  month 

Position  Minimum             Maximum 

Master  mechanic   [$125  00]^i44  00  [$150  OOW60  00 

Supervising   carpenter    [  100  00]  iiO  00  [  116  00]  ii«  00 

Head  carpenter [     83  00]     92  00  [     90  00]  108  00 

Carpenter.. [     70  00]     82  00  [     76  00]     90  00 

Head  painter    [     80  00]     92  00  {    90  00]  108  00 

Painter    [     70  00]     82  00  I     75  00]     90  00 

Assistant  painter,  special  attendant. .  [     50  00]     62  00  [     60  00]     70  00 

Mason  [     90  00]  liO  00  [  110  00]  ii?tf  00 

Plasterer    [     80  00]     52  00  [  100  00]  108  00 

Roofer  or  tinsmith [     80  00]     02  00  [  100  00]  i08  00 
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11.  Industrial  Department. 

Wa^s  per  month 
Position  Minimum  Maximum 

Shop    foreman    [$65  00]$82  00  [«75  OOWO  00 

Tailor    I  66  00}  82  00  [  75  Wi]  90  00 

Shoemaker    [  65  00]  8$  00  I  76  00]  90  00 

PhoiogriMpher    72  00  80  00 

Helpers  in  the  mechanical  and  industrial  departments  may  be  appointed 
from  the  grades  of  attendants  and  special  attendants. 

12.  Farm  and  Grounds  Department. 

Wages  per  month 
Position  Minimum      Maximum 

Farm  supervisor    $110  00  [$100  0019126  00 

Farm  manager   [$83  00]  92  00  [  100  00]  108  00 

Head  farmer  and  charge  of  grounds,,.  92  00  100  00 

Head   farmer    [  70  00]  82  00  I  80  00]     90  00 

Dairyman    [  66  00]  72  00  [  65  00]     80  00 

Farmer    [  45  00]  56  00  [  65  00]     68  00 

Herdsman    [  45  00]  66  00  I  65  00]     68  00 

Poultryman     [  45  00]  62  00  I  55  00]     74  00 

Gardener    [  65  00]  72  00  I  65  00]     80  00 

Florist    [  60  00]  76  00  {  76  00]     90  00 

Driver    [  43  00]  48  00  {  48  00]     56  00 

Laborer    [  40  00]  48  00  I  48  00]     56  00 

Blacksmith    [  73  00]  82  00  i  80  00]     90  00 

13.  Marine  Service,  Manhattan  State  Hospital. 

Position  Wages  per  month 

Dockmaster    [$90  0O]9100  00 

Assistant  dockmaster  [  70  00]     80  00 

14.  Railroad  Department,  Willard  State  Hospital. 

Wages  per  month 
Position  Minimum     Maximum 

[Engineer,  locomotive    $60  00 

Conductor    50  00 

Trainman 21  00 

Fireman    32  00 

Brakeman    21  00] 

Trackman     $62  00  [55  00]^70  00 

[This  rate  of  wages,  except  for  trackman,  is  fixed  at  one-half  the  amount 
received  by  these  employees,  the  other  half  being  paid  by  the  railroad  com- 
pany operating  the  road  pursuant  to  contract.] 

$  2.  The  sum  of  one  million  one  hundred  and  twenty  thousand  dollars 
($1,120,000.00),  or  so  much  thereof  as  may  be  necessary,  is  hereby  appro- 
priated out  of  any  moneys  in  the  state  treasury  not  othervdse  appropriated. 
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to  carry  out  the  provisions  of  thia  act.  Tlie  moneyB  appropriated  shall  be 
paid  out  by  the  state  treasurer  on  the  warrant  of  the  comptroller  in  the 
manner  provided  by  law  for  the  payment  of  moneys  appropriated  for  the 
compensation  of  employees  affected  by  this  act. 

§  3.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  twenty. 

Approved  May  10. 

Chapter  699. 

An  Act  to  areata  a  tmniiailiiitii.  to  enMine  la^ra  niatiBK  to  child  nidtee, 
investigate  their  effact  aaft  fsofaae  maedial  legiaiatioflL  ta  xelation 
thereto,  and  making  an  appropiiation  for  the  expenses  of  the  conunission. 

The  People  of  the  State  of  New  York  represented  in  Senate  and  Assembly, 
do   enact   as  follows: 

Section  1.  A  commission  is  hereby  created,  for  the  purposes  herein  speci- 
fied, to  consist  of  three  members  of  the  senate,  to  be  appointed  by  the  temr 
porary  president  of  the  senate,  three  members  of  the  assembly,  to  be  appointed 
by  the  speaker  of  the  assembly,  five  persons  to  represent  the  public  at  large 
to  be  appointed  by  the  governor,  and  five  persons  to  represent  respectively, 
the  following  five  state  dq;MLrtments  or  commissions,  the  head  of  each  such 
department  or  commission  to  appoint  one  such  person:  department  of  edu- 
cation, department  of  labor,  department  of  health,  state  board  of  charities 
and  state  probation  commission.  Vacancies  in  the  commission,  occurring 
from  any  cause,  shall  be  filled  by  the  officer  authorised  to  make  the  original 
appointment.  The  conmiission  shall  choose  from  its  members  a  chairman. 
T3ie  members  of  the  commission  shall  receive  no  compensation  for  their 
services  under  this  act,  but  the  commission  and  its  members  shall  be  allowed 
necessary  expenses  incurred  in  the  performance  of  their  duties;  and  the 
commission  may  employ  necessary  asustants,  as  a  part  of  its  expenses. 

§  2.  The  commission  created  by  this  act  shall  collate  and  study  all  laws 
relating  to  chihi  wdtf  are,  investigate  and  study  the  operation  and  effect  of  snch 
laws  upon  children,  ascertain  any  overlapping  and  duplication  of  laws  and 
of  the  activities  of  any  public  office,  department  or  commiswon  thereander, 
and  make  recommendations  to  the  legislature  of  remedial  legislation  which 
it  may  deem  proper  as  the  result  ctf  its  investigations.  Such  legislation  may 
be  amendatory  of  existing  law  or  otherwise. 

I  3.  Such  commission  may  sit  and  conduct  its  investigations  anywhere 
within  the  state,  may  take  and  hear  proofs  and  testimony,  subpoena  and 
compel  the  attendance  of  witnesses,  compel  the  production  of  books,  FBOorda, 
papers  and  documents  and  shall  have  all  of  the  powers  of  a  legislative  oon- 
mittee  provided  by  the  legislative  law.  The  conmiission  shall  make  a  rqport 
of  its  proceedings  to  the  legislature  at  its  next  session  and  also  at  sncfc 
other  times  as  may  be  required  by  the  governor  or  by  the  president  of  ite 
senate  and  speaker  of  the  assembly. 

§  4.  The  sum  of  five  thousand  dollars,  ($5,000)  or  so  much  thereof  as  may 
be  necessary,  is  hereby  appropriated  for  expenses  of  tiie  commission  created 
by  this  act.  The  moneys  appropriated  shall  be  paid  out  by  the  state  treasurer 
on  the  warrant  of  the  comptroller  upon  the  certificate  of  the  chairman  of 
such  commission. 

§  5.  This  act  shall  take  effect  immediately. 

Approved  May  11. 
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GhApter  741. 

An  Act  to  amend  the  dTil  service  law,  in  xelation  to  zetireinent  of  officer 
and  employees  in  the  state  civil  service  and  making  an  appropriation, 
for  expenses. 

The  People  of  the  State  of  New  York,  repreeented  m  Senate  and  Aaeemhly, 
do   enact    as  foUowe: 

Section  1.  Article  four  and  sectionfi  sixty  and  sixty-one  of  chapter  fifteen 
of  the  laws  of  nineteen  hundred  and  nine,  entitled  '*An  act  in  relation  to  the 
civil  service  of  the  state  of  New  York  and  the  civil  divisions  and  cities 
thereof,  constituting  chapter  seven  of  the  consolidated  laws,"  are  hereby 
renumbered  article  five  and  sections  one  hundred  and  one  hundred  and  cme, 
respectively,  and  such  chapter  is  hereby  amended  by  inserting  in  place  of 
article  four,  as  thus  renumbered,  a  new  article  four,  to  read  as  follows: 

ARTICLE  4. 
RErnB£M£>^T  OF  Officebs  awd  Employees  in  the  State  Civil  Service. 

Section  50.  Definitions. 

51.  Name  and  date  of  establishment. 

52.  Membership  of  retirement  system. 

53.  Allowance  for  service. 

54.  Duties  of  comptroller. 

55.  Medical  board. 

56.  Legal  adviser. 

57.  Management  of   funds. 

58.  Funds. 

59.  Guaranty. 

60.  Annual  appropriation. 

61.  Refimds. 

62.  Superannuation  retirement. 

63.  Allowance  on  superannuation  retirement. 

64.  Disability  retirement. 

65.  Allowance  on  disability  retirement. 

66.  Restoration  to  active  service. 

67.  Pensions  offset  by  compensation  benefits. 

68.  Options. 

69.  State  supervision. 

70.  Exemption  from  execution. 

71.  Protection  against  fraud. 

72.  Limitation  of  other  statutes. 

f  50.  Definitions.  The  following  words  and  phrases  used  in  this  article 
shall  have  the  following  meanings  unless  a  different  meaning  is  plainly 
required  by  the  context: 

1.  Retirement  system  shall  mean  the  New  Yoric  state  employees'  retirement 
system  provided  for  in  section  fifty-one  of  this  article. 

2.  Comptroller  shall  mean  the  comptroller  of  the  state  of  New  York. 


70  New  Yoek  State  Industbiai.  Commission 

3.  Medical  board  shall  mean  the  board  of  physicians  provided  by  section 
flfty-fiye  of  this  article. 

4.  Department  shall  mean  any  agency  of  the  state  government  employing 
persons  who  are,  or  who  are  entitled  to  become,  members  of  the  retirement 
system. 

5.  Member  shall  mean  any  person  included  in  the  membership  of  the  retire- 
ment system  as  provided  in  section  flfty-two  of  this  article. 

6.  Group  shall  mean  any  group  created  under  the  provisions  of  scctfcm 
fifty-two,  subdivision  four,  of  this  article. 

7.  Beneficiary  shall  mean  any  person  in  receipt  of  a  retirement  allowance, 
or  other  benefit,  as  provided  by  this  article. 

8.  State  service  shall  mean  service,  whether  appointive  or  elective,  as  an 
official,  clerk,  or  employee  of  the  state  of  New  York,  including  any  branch  of 
service  and  any  former  city  or  county  institution  now  a  state  institution, 
so  far  as  such  service  is  paid  for  by  the  state  of  New  York  or  by  any  such 
institution,  except  service  on  or  after  the  first  day  of  January,  nineteen 
hundred  and  twenty-one,  while  such  employee  is,  or  may  be,  entitled  to  benefit 
by  existing  laws  providing  for  pensions  or  annuities  for  civil  service 
employees  wholly  or  partly  at  the  expense  of  the  state  of  New  York  or  of 
any  political  subdivision  thereof. 

9.  Prior  service  shall  mean  the  service  of  a  member  rendered  before  the 
first  day  of  January,  nineteen  himdred  and  twenty-one,  certified  on  a  prior 
service  certificate  and  allowable  as  provided  in  section  fifty-three  of  this 
article. 

10.  Total  service  shall  mean  all  service  of  a  member  allowable  as  provided 
in  section  fifty-three  of  this  article. 

11.  Begular  interest  shall  mean  interest  at  four  per  centum  per  annum, 
compounded  annually. 

12.  Accumulated  contributions  shall  mean  the  sum  of  all  the  amounts 
deducted  from  the  compensation  of  a  member  or  contributed  by  him,  standing 
to  the  credit  of  his  individual  account  in  the  annuity  savings  fund  together 
with  regular  interest  thereon. 

13.  Annual  compensation  shall  mean  the  salary  or  wages  annually  eamable 
by  a  member,  including  any  allowance  of  maintenance  or  in  lieu  thereof, 
received  by  the  member. 

14.  Final  average  salary  shall  mean  the  average  annual  compensation  of 
a  member  for  state  service  during  his  five  years  of  state  service  immediately 
preceding  his  date  of  retirement. 

15.  Annuity  shall  mean  the  annual  allowance  for  life,  payable  in  monthly 
installments,  derived  from  contributions  made  by  a  member  provided  as  in 
this  article. 

16.  Pension  shall  mean  the  annual  allowance  for  life,  payable  in  monthly 
installments,  derived  from  appropriations  made  by  the  state  as  provided  in 
this  article. 

17.  Retirement  allowance  shall  mean  the  pension  plus  the  annuity. 

18.  Annuity  reserve  shall  mean  the  present  value  of  all  payments  to  be 
made  on  account  of  any  annuity,  or  benefit  in  lieu  of  any  annuity  granted  as 
provided  in  this  article,  computed  upon  the  basis  of  such  mortality  tables  as 
shall  be  adopted  by  the  comptroller  with  regular  interest. 
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19.  Pension  reserve  shall  mean  the  present  value  of  all  payments  to  be 
made  on  account  of  any  pension,  or  benefit  in  lieu  of  any  persion,  granted  as 
provided  in  this  article,  computed  upon  the  basis  of  such  mortality  tables  as 
shall  be  adopted  by  the  comptroller  with  regular  interest. 

20.  Fiscal  year  shall  mean  any  year  commencing  July  first  and  ending 
June  thirtieth  next  following. 

§  51.  Name  and  date  of  establishment.  A  retirement  system  is  hereby 
established,  including  the  several  funds  created  and  placed  under  the  manage- 
ment of  the  comptroller  by  this  article,  for  the  payment  of  retirement  allow- 
ances and  other  benefits  under  the  provisions  of  this  article.  The  retirement 
system  so  created  shall  have  the  powers  and  privileges  of  a  corporation  and 
shall  be  known  as  the  "New  York  State  Employees'  Retirement  System" 
and  by  such  name  all  of  its  business  shall  be  transacted,  all  of  its  funds 
invested  and  payments  made,  and  all  of  its  cash  and  securities  and  other 
properties  shall  be  held. 

I  52.  1.  Membership  of  retirement  system.  Membership  in  the  retirement 
system  shall  begin  not  earlier  than  the  first  day  of  January,  nineteen  hundred 
and  twenty-one,  and  shall  consist  of: 

(a)  All  persons,  except  the  exempt  employees  of  the  classified  service  of 
the  state  and  persons  specified  in  subdivision  two  of  this  section,  who  enter 
or  re-enter  such  classified  service  after  the  first  day  of  January,  nineteen 
hundred  and  twenty-one,  and  who  complete  or  shall  complete  six  months 
of  state  service;  and 

(b)  All  persons,  except  persons  specified  in  subdivision  two  of  this  section, 
in  state  service,  who  file  with  the  comptroller  a  statement  duly  executed  and 
acknowledged  consenting  and  agreeing  to  membership  and  to  the  deductions 
for  annuity  purposes  prescribed  in  this  article. 

2.  Persons  who  are  or  who  may  be  entitled  to  benefit  by  existing  laws 
providing  for  pensions  and  annuities  for  civil  service  employees  wholly  or 
partly  at  the  expense  of  the  state  of  New  York  or  of  any  political  sub- 
division thereof,  shall  not  be  members. 

3.  It  shall  be  the  duty  of  the  head  of  each  department  to  submit  to  the 
comptroller  a  statement  showing  the  name,  title,  compensation,  duties,  date  of 
birth  and  length  of  state  service  of  each  member  and  such  other  information  as 
the  comptroller  may  require.  If  the  said  member  be  principally  engaged 
upon  duties  differing  from  those  specified  by  the  state  civil  service  commis- 
sion for  the  title  held  by  said  member,  the  said  head  of  department  shall 
certify  the  reasons  therefor  and  the  probable  duration  of  duties  by  said 
member  differing  from  those  specified  by  the  said  civil  service  conunission 
for  the  title  held  by  the  said  member. 

4.  The  comptroller  shall  classify  the  member  in  one  of  the  following  groups : 
Group  1.  Male  clerical,  administrative,  professional  and  technical  employees 

engaged  upon  duties  requiring  principally  mental  exertion; 

Group  2.  Female  clerical,  administrative,  professional  and  technical 
employees  engaged  upon  duties  requiring  principally  mental  exertion; 

Group  3.  Mechanics  and  laborers,  engaged  upon  duties  requiring  principally 
physical  exertion; 

Group  4.  Male  employees  engaged  upon  duties  in  state  institutions; 

Group  5.  Female  employees  engaged  upon  duties  in  state  institutions; 
or  in  any  group  of  not  less  than  twenty-five  hundred  members  which,  on  the 
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basis  of  mort4ility  or  service  experience,  may  be  reoommended  by  the  actuary 
and  established  by  the  comptroller  in  lieu  of  or  in  addition  to  one  or  more 
of  the  preceding  groaps. 

5.  The  comptroller  shall  thereupon  certify  to  the  said  member  the  group 
in  which  he  has  been  placed  and  the  date  of  his  admission  to  membership 
therein. 

6.  The  comptroller  may,  in  his  discretion,  deny  the  right  to  become  mem- 
bers to  any  class  of  persons  whose  compensation  is  only  partly  paid  by  the 
state  or  who  are  serving  on  a  temporary  or  any  other  than  a  per  annum 
basis,  and  he  may  also,  in  his  discretion,  make  optional  with  persons  in  any 
such  class,  who  otherwise  would  be  obliged  to  enter,  their  individual  entrance 
into  membership. 

7.  When  the  duties  of  a  member  so  require,  the  comptroller  may  classify 
him  in  another  group  and  transfer  him  thereto  and  shall  thereupon  certify 
to  him  the  group  to  which  he  has  been  transferred  and  the  date  of  his 
transfer  thereto. 

8.  Each  member  shall  be  subject  to  all  the  provisions  of  this  article  and  to 
all  the  rules  and  regulations  adopted  by  the  comptroller  applying  to  his 
group. 

9.  Should  the  state  service  of  any  member,  in  any  period  of  ten  con- 
secutive years,  amount  to  less  than  five  years,  or  should  he  withdraw  all 
or  part  of  his  accumulated  contributions,  or  should  he  die  or  be  retired  on 
a  pension,  he  shall  thereupon  cease  to  be  a  member. 

^  6S,  Allowance  (for  service.  Subject  to  the  following  and  to  all  other 
provisi(»s  of  this  article  and  to  such  reasonable  rules  and  regulations  as  the 
comptroller  shall  adopt  in  pursuance  thereof,  the  comptroller  shall  determine 
and  may  modify  allowances  for  service  and  shall  issue  prior  service  cer- 
tificates. 

2.  He  shall  fix  and  determine  how  much  service  rendered  in  any  year  ahall 
be  the  equivalent  of  a  year  of  service  and  of  parts  thereof,  but  shall  credit 
not  more  than  one  year  for  all  service  in  any  calendar  year. 

3.  Time  during  which  a  member  was  absent  on  leave  without  pay  shall 
not  be  allowed  in  computing  prior  service  and  may  be  allowed  in  computing 
service  as  a  member  and  final  compensation  only  if  allowed  for  retirement 
purposes  both  by  the  head  of  the  department  in  which  the  member  is  employed 
and  by  the  comptroller  at  the  time  said  leave  of  absence  is  granted. 

4.  Each  persctt  upon  becoming  a  member  shall  file  with  the  comptroller  a 
detailed  statement  of  all  his  state  service. 

5.  If  a  person  beccxnes  a  member  on  the  first  day  of  January,  nineteen 
hundred  and  twenty-one,  or  during  his  first  year  of  state  service  thereafter 
and  within  five  years  after  rendering  state  service  prior  to  said  date,  he  shall 
itemize  separately  on  such  statement  all  state  service  prior  to  said  date  for 
which  he  claims  credit.  A  prior  service  certificate  shall  be  issued  by  the 
comptroller  to  each  such  member,  and  to  no  others,  certif3ring  to  all  such 
service  not  exceeding  thirty-five  years  rendered  by  the  member  before  the  first 
day  of  January,  nineteen  hundred  and  twenty-one. 

6.  Total  service  shall  include  all  state  service  of  a  member  since  he  last 
became  a  member,  and,  in  addition,  if  he  has  a  prior  service  certificate  which 
is  in  full  force  and  effect  as  herein  provided,  all  the  service  certified  thereon, 
and  no  other  service. 
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7.  The  comptroller,  upon  application  by  a  member  witliin  one  year,  or 
upon  his  own  initiative  within  one  year  from  the  date  of  issuance  of  a  prior 
service  certificate,  may  modify  such  certificate. 

8.  Service  certified  on  a  prior  service  certificate  or  a  modified  certificate 
shall  be  the  basis  for  a  pension  as  provided  by  this  article  only  if  member- 
ship continues  until  retirement  on  a  pension.  When  membership  ceases,  such 
certificate  shall  be  void.  Should  membership  be  resumed,  such  resumption 
shall  be  without  credit  for  prior  service,  except  as  provided  by  subdivision 
three  of  section  sixty-six  of  this  article. 

I  54.  1.  Duties  of  comptroller.  The  ocMnptroller  shall  be  the  administrative 
head  of  the  retirement  system.  He  shall,  subject  to  the  limitations  of  this 
article  and  of  law,  from  time  to  time  establish  rules  and  regulations  for 
the  administration  and  transaction  of  the  business  of  the  retirement  system 
and  for  the  custody  and  control  of  the  funds  created  by  this  article.  He 
shall  engage  the  services  of  an  actuary  and  may  employ  such  other  necessary 
technical  and  administrative  assistance  as  he  may  require.  He  shall  main- 
tain all  accounting  records  necessary,  shall  keep  in  convenient  form  such 
data  as  shall  be  necessary  for  the  actuarial  valuation  of  the  various  funds 
created  by  this  article,  and  shall  perform  such  other  functums  as  are  required 
for  the  execution  of  the  provisions  of  this  article. 

2.  Inunediately  after  appointment  of  the  actuary,  the  actuary  shall  make 
such  investigation  of  the  mortality,  service  and  compensation  experience  of 
the  employees  of  the  various  occupational  groups  as  provided  in  section 
fifty-two,  subdiviflion  four,  of  this  article  as  the  comptroller  shall  authorize 
for  the  purpose  of  determining  upon  the  jHToper  tables  to  be  prepared  and 
submitted  to  the  comptroller  for  adoption.  On  the  basi^  of  such  investiga- 
tion and  upon  the  recommendation  oi  the  actuary,  the  comptroller  shall 

(a)  Adopt  for  the  retirement  system  such  mortality,  service  and  other 
tables  as  shall  be  deemed  necessary; 

(b)  Certify  the  rates  of  deduction  from  compensation  computed  to  be 
necessary  to  pay  the  annuities  authorized  under  the  provisions  of  this  article; 
and 

(c)  Certify  the  rates  of  contribution,  expressed  as  proportions  of  com- 
pensation of  manbers  which  shall  be  made  by  the  state  of  New  York  to  the 
pension  accumulation  fund,  as  provided  by  this  article.  On  the  baais  of 
such  tables  as  the  comptroller  shall  adopt,  the  actuary,  as  soon  as  practicable, 
shall  make  a  valuation  of  the  assets  and  liabilities  of  the  funds  created  by 
this  article. 

In  the  five-year  period  beginning  with  the  year  nineteen  hundred  and 
twenty-one  and  in  every  five-year  period  thereafter,  he  shall  maJke  an  actu- 
arial investigation  into  the  mortality,  service  and  compensation  experience 
of  the  members  and  beneficiaries  as  defined  by  this  article  and  shall  make 
a  valuation  of  the  ajssets  and  liabilities  of  the  various  funds  created  by  this 
article.  Upon  the  baais  of  such  investigation  and  valuation  the  comptroller 
shall  adopt  such  tables  and  certify  such  rates  as  are  required  in  paragrapha 
(a),  (b)  and  (c)  of  this  subdivision. 

3.  The  comptroller  shall  report  annually  for  the  fiscal  year  a  valuation 
o!  the  assets  and  liabilities  of  the  funds  created  by  this  article  as  certified 
by  the  actuary,  an  itemized  statement  of  receipte  and  disbursements,  a  state- 
ment as  to  the  accumulated  cash  and  securities  of  the  funds,  and  his  recom- 
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mendations  in  regard  thereto.  Such  reports  shall  be  published  with  and  as 
a  part  of  the  annual  report  of  the  comptroller. 

4.  The  records  of  the  retirement  System  shall  be  open  to  public  inspectioiL 

S  55.  1.  Medical  board.  There  shall  be  a  medical  board  of  three  physicians. 
The  state  commissioner  of  health  shall  be  chairman  thereof.  Two  other 
physicians  shall  be  appointed  by  the  comptroller  and  shall  hold  office  at 
his  pleasure. 

2.  The  medical  board  shall  arrange  for  and  shall  pass  upon  all  medical 
examinations  required  under  the  provisions  of  this  article,  shall  investigate 
statements  and  certifications  by  or  on  behalf  of  a  member  in  connection  with 
application  for  disability  retirement,  and  shall  report  to  the  comptroller  Its 
conclusions  and  recommendations  thereon.  Where  practicable  a  member  of 
said  board  or  a  physician  in  the  employ  of  the  state  of  Xew  York  designated 
by  said  board  shall  make  such  examination;  in  all  other  cases,  the  board 
shall  designate  a  physician  to  make  such  examinations. 

f  56.  Legal  adviser.  The  attorney-general  of  the  state  of  New  York  shall 
be  the  legal  adviser  of  the  retirement  system. 

S  57.  Management  of  funds.  The  funds  created  by  this  article  shall  be 
managed  as  follows:  * 

1.  The  comptroller  shall  be  trustee  of  the  several  funds  created  by  this 
article  and  the  funds  shall  be  invested  by  the  comptroller  in  securities  m 
which  he  is  authorized  by  law  to  invest  the  funds  of  the  state  subject  to  all 
terms,  conditions,  limitations  and  restrictions  imposed  by  this  article  and  by 
law  upon  the  making  of  such  investments.  Said  trustee  shall  have  full  power 
to  hold,  purchase,  sell,  assign,  transfer  or  dispose  of  any  of  the  securities 
or  investments  in  which  any  of  the  fimds  created  by  this  article  shall  have 
been  invested,  including  the  proceeds  of  said  investments  and  any  moneys 
belonging  to  said  funds. 

2.  Regular  interest  on  the  mean  amount  for  the  preceding  year  in  each  of 
the  funds  created  in  accordance  with  the  provisions  of  this  article  shall  be 
due  and  payable  to  said  funds,  and  shall  be  annually  credited  thereto  by 
the  comptroller. 

3.  For  the  purpose  of  meeting  disbursements  for  pensions,  annuities  and 
other  payments  there  may  be  kept  an  available  fimd,  not  exceeding  ten  per 
centum  of  the  total  amount  in  the  several  funds  created  by  this  article,  on 
deposit  in  any  bank  in  this  state  organized  imder  the  laws  thereof  or  under 
the  laws  of  the  United  States,  or  in  any  trust  company  incorporated  by  any 
law  of  this  state,  provided  said  bank  or  trust  company  shall  furnish  adequate 
security  for  said  fund  and  provided  that  the  sum  deposited  in  any  one  bank 
or  trust  company  shall  not  exceed  twenty-five  per  centum  of  the  paid-up 
capital  and  surplus  of  said  bank  or  trust  company. 

4.  Except  as  herein  provided,  neither  the  comptroller  nor  any  person 
employed  on  the  work  of  the  retirement  system  shall  have  any  interest, 
direct  or  indirect,  in  the  gains  or  profits  of  any  investment  of  the  retirement 
system,  nor,  in  connection  therewith,  directly  or  indirectly,  receive  any  pay 
or  emolument  for  his  services.  And  neither  the  comptroller  or  any  person 
employed  on  the  work  of  the  retirement  system,  directly  or  indirectly,  for 
himself  or  as  an  agent  or  partner  of  others,  shall  borrow  any  of  its  funds 
or  deposits  or  in  any  manner  use  the  same  except  to  make  such  current  and 
necessary  payments  as  are  authorized  by  the  comptroller;   nor  shall  the 
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comptroller  or  any  person  employed  on  the  work  of  the  retirement  system 
become  ah  indorser  or  surety  or  become  in  any  manner  an  obligor  for  moneys 
loaned  by  or  borrowed  of  said  funds. 

%  58.  Funds.  The  funds  hereby  created  are  the  annuity  savings  fund,  the 
annuity  reserve  fund,  the  pension  accumulation  fund  and  the  pension  reserve 
fund. 

1.  The  annuity  savings  fund  shall  be  the  fund  in  which  shall  be  accumu- 
lated deductions  from  the  compensation  of  members  to  provide  for  their 
annuities  and  their  withdrawal  allowances.  Upon  the  basis  of  such  tables 
as  the  comptroller  shall  adopt,  and  regular  interest,  the  actuary  of  the 
retirement  system  shall  determine  for  each  member  the  proportion  of  annual 
compensation,  which,  when  deducted  from  each  payment  of  his  prospective 
eamable  annual  compensation  prior  to  the  age  of  sixty  years  and  accumulated 
at  regular  interest  until  said  age,  shall  be  computed  to  provide,  at  that  time, 
an  annuity  equal  to  one-one  hundred  and  fortieth  of  his  final  average  salary 
for  each  year  of  service  as  a  member  after  the  establishment  of  the  retire- 
ment system.  Such  proportion  of  compensation  shall  be  computed  to  remain 
constant. 

The  proportion  so  computed  fo^  a  member  aged  fifty-nine  years  shall  be 
applied  to  any  member  who  has  attained  a  greater  age. before  entrance  into 
the  retirement  system. 

The  comptroller  shall  certify  to  the  head  of  each  department  and  said 
head  of  each  department  shall  deduct  from  the  annual  compensation  of  each 
member  on  each  and  every  payroll  of  such  member  for  each  and  every  payroll 
period  the  proportion  of  his  eamable  annual  compensation  so  computed. 
But  the  said  comptroller  shall  not  certify  nor  shall  the  head  of  any  depart- 
ment  make  any  deduction  for  annuity  purposes  from  the  annual  compensa- 
tion of  a  member  who  elects  not  to  contribute  if  he  is  not  less  than  sixty 
years  of  age  and  has  completed  not  less  than  thirty-five  years  of  state 
service.  In  determining  the  amount  eamable  by  a  member  in  a  payroll 
period,  the  comptroller  may  consider  the  rate  of  annual  compensation  pay- 
able to  such  member  on  the  first  day  of  the  payroll  period  as  continuing 
throughout  such  payroll  period  and  he  may  omit  deductions  from  com- 
pensation for  any  period  less  than  a  full  payroll  period  if  an  employee  was 
not  a  member  on  the  first  day  of  the  payroll  period;  and  to  facilitate  the 
making  of  deductions  he  may  modify  the  deduction  required  of  any  member 
by  such  an  amount  as  shall  not  exceed  one-tenth  of  one  per  centum  of  the 
annual  compensation  upon  the  basis  of  which  said  deduction  is  to  be  made. 

The  deductions  provided  herein  shall  be  made  notwithstanding  that  the 
minimum  compensation  provided  for  by  law  for  any  member  shall  be  reduced 
thereby.  Every  member  shall  be  deemed  to  consent  and  agree  to  the  deduc- 
tions made  and  provided  for  herein  and  shall  receipt  in  full  for  his  salary 
or  compensation;  and  payment  of  salary  or  compensation  less  said  deduc- 
tions shall  be  a  full  and  complete  discharge  and  acquittance  of  all  claims 
and  demands  whatsoever  for  the  services  rendered  by  such  person  during  the 
period  covered  by  such  payment  except  as  to  the  benefits  provided  by  this 
article.  Said  head  of  each  department  shall  certify  to  the  comptroller  on 
each  and  every  payroll  to  the  amounts  to  be  deducted;  and  each  of  said 
amounts  shall  be  deducted  and  when  deducted  shall  be  paid  into  said  annuity 
savings  fund,  and  shall  be  credited,  together  with  regular  interest,  to  an 
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iBdividual  aoooimt  of  the  member  from  whose  eompensatioii  said  dedncticB 
was  made. 

In  addition  to  the  deductions  from  oompenftation  hereinbefore  provided, 
any  member  may  redeposit  in  the  umnity  saTings  fnnd  by  a  single  payment 
an  amomit  eqnal  to  the  total  amount  which  he  withdrew  previously  there- 
from as  provided  in  this  article,  or  any  member  may  deposit  therein  by  a 
sii^le  payment  an  amount  computed  to  be  sulEkient  to  purchase  an  additional 
annuity,  whiefa,  together  with  his  prospective  retiremoit  aliowaDce,  will  provide 
for  him  a  total  retirem^it  aUowanoe  of  one-half  of  hie  final  average  salary  at 
the  age  of  sixty  years.  Such  additional  amounts  so  deposited  shall  become  a 
part  of  his  accumulative  eontributions.  The  accumulated  contributions  of 
a  member,  withdrawn  by  him,  or  paid  to  his  estate  or  designated  bene- 
ficiary in  event  of  his  death  as  provided  in  this  article  shall  be  paid  out 
of  the  annuity  savings  fund.  Upon  retirement  of  a  member,  his  accumulated 
contributions  shall  be  transferred  from  said  fund  to  the  annuity  reserve  fund. 

2.  The  annuity  reserve  fimd  shall  be  the  fimd  from  whidi  shall  be  paid 
all  annuities  and  all  benefits  in  lieu  of  annuities,  payable  as  provided  in 
this  article. 

3.  The  pension  accumulation  fund  shall  be  the  fund  in  which  shall  be 
accumulated  all  reserves  for  the  payment  of  all  pensions  and  other  benefits 
payable  from  contributions  made  by  the  state  of  New  York  and  from  whi^ 
such  pensions  and  other  benefits  shall  be  paid  to  or  on  account  of  beneficiaries 
credited  with  prior  service.  Contributions  to  and  payments  from  the  pension 
accumulation  fund  shall  be  made  as  follows: 

(a)  On  account  of  each  member  there  shall  be  paid  annually  into  the 
pension  accumulation  fund  by  the  state  of  New  York  for  the  preceding  fiscal 
year  a  certain  percentage  of  his  eamable  compensation  to  be  known  as  the 
"normal  contribution,"  and  an  additional  percentage  of  his  eamable  oom- 
peasation  to  be  known  as  the  ''deficiency  contribution.'*  The  rates  per 
centum  of  such  contributions  shall  be  fixed  on  the  basis  of  the  liabilities  of 
the  retirement  system  as  shown  by  actuarial  valuations.  Until  the  first 
valuation,  the  normal  contribution  shall  be  one  and  fifteen  one-hnndrediha 
per  centum  and  the  deficiency  contribution  shall  be  two  and  thirty-seven 
one-hundredths  per  centum  of  the  salaries  of  all  members. 

(b)  On  the  basis  of  regular  interest  and  of  such  mortality  and  otiier 
tables  as  shall  be  adopted  by  the  comptroller,  the  actuary  engaged  by  him 
to  make  each  valuation  required  by  this  article  during  the  period  over  which 
the  deficiency  contribution  is  payable,  immediately  after  making  such  valua- 
tion, shall  determine  the  uniform  and  constant  percentage  of  the  eamable 
compensation  of  the  average  new  entrant,  whidi  if  contributed  on  the  basis 
of  his  compensation  throughout  his  entire  period  of  active  service  would  be 
sufficient  to  provide  at  the  time  of  his  retirement  the  total  amount  of  his 
pension  reserve.  The  rate  per  centum  so  determined  shall  be  known  as  the 
''normal  contribution"  rate.  After  the  deficiency  contribution  has  ceased 
to  be  payable,  the  normal  contribution  shall  be  the  rate  per  centum  of  the 
eamable  salary  of  all  contributors  obtained  by  deducting  from  the  total 
liabilities  of  the  pension  fund  the  amoont  of  the  funds  in  hand  to  the  credit 
of  that  fund  and  dividing  the  remainder  by  one  per  centum  of  the  present 
value  of  the  prospective  future  salaries  of  all  contribut<HV  as  computed  on 
the  basis  of  the  mortality  and  service  tables  adopted  by  the  comptroller  and 
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OB  the  basis  of  regular  iBterest.  The  ncnnal  rate  of  oontiilratian  shall  ba 
determined  by  the  actuary  after  each  valuation  and  ahall  ooatixine  in  foroe 
until  a  new  valuation  and  certification. 

(c)  Immediately  sueceeding  the  first  Talnation,  the  actuary  engaged  by 
the  eoaipiroUer  shall  eomiKite  the  rate  per  eentnni  of  the  total  oompensatian 
of  all  members  during  the  preceding  fiscal  year  which  ia  eqaivaknt  to  four 
per  centum  of  the  aonount  a<  the  total  pension  liability  on  account  of  a& 
members  and  beneficiaries  not  dischai^ahle  by  the  aforesaid  normal  con- 
tributicm  made  on  account  of  such  monbers  during  the  remainder  of  their 
actiTc  service.  The  rate  per  centum  originally  ao  determined  dball  be  known 
as  the  "deficiency  contribution  rate." 

(d)  Tlhe  total  amount  payable  in  each  year  into  the  pension  aoeumulatian 
fund  shall  be  not  less  than  the  sum  of  the  rates  per  centum  known  as  the  nor- 
mal contributions  rate  and  the  deficiency  contribution  rate  of  the  total  compen- 
sation earnable  by  all  members  during  the  preceding  fiscal  year;  the  amount 
of  each  i^w^^i  d^eiency  contribution  shall  be  at  least  three  per  centum 
greater  than  the  preceding  annual  payment.  The  aggregate  payment  by  the 
state  into  the  pension  accumulation  fund  shall  be  sufficient,  when  combined 
with  the  amount  in  the  fund  to  provide  the  pensions  payable  out  of  the  fund 
during  the  year  then  current. 

(e)  The  deficiency  contribution  shall  be  discontinued  as  soon  as  the 
accumulated  reserFe  in  the  pension  accumulation  fund  shall  equal  the  present 
value,  as  actuarially  computed  and  approved  by  the  comptroller,  of  the  total 
liability  of  such  fund  less  the  present  value,  computed  on  the  basis  of  the 
normal  ccmtrihntion  rate  then  in  force,  of  the  normal  contributions  to  be 
received  on  account  <^  persons  who  are  at  that  time  members. 

(f)  All  pensions  with  the  exception  of  those  payaUe  on  account  of  mem- 
bers who  received  no  prior  service  allowance  shall  be  paid  from  the  pension 
accumulation  fund. 

(g)  Upon  the  retirement  of  a  member  not  entitled  to  a  prior  service 
allowance,  an  amount  equal  to  his  pension  reserve  shall  be  transferred  from 
the  pension  accumulation  fund  to  the  pension  reserve  fund. 

4.  The  pension  reserve  fund  shall  be  the  fund  from  which  shall  be  paid 
the  pensians  to  members  not  entitled  to  a  prior  service  allowance.  Should 
any  disability  pension  payable  from  said  fund  be  canceled,  the  pension  reserve 
thereon  ahall  thereupon  be  transferred  from  the  pension  reserve  fund  to  the 
pensicm  accumulation  fund.  Should  the  pension  of  a  disability  beneficiary 
be  reduced  as  a  result  of  an  increase  in  his  earning  capacity,  the  amount  ot 
the  annual  reduction  in  his  pension  shall  be  paid  annually  into  the  pension 
accumulation  fund  during  the  period  of  such  reduction. 

I  59.  Guaranty.  Regular  interest  charges  payable,  the  creation  and  main- 
tenance of  reserves  in  the  pension  accumulation  fund  and  the  maintenance 
of  annuity  reserves  and  pension  reserves  as  provided  for  and  the  payment 
c^  all  pensions,  annuities,  retirement  allowances,  refunds  and  any  other 
benefits  granted  imder  the  provisions  of  this  article,  are  hereby  made  obligar 
tions  of  the  state  of  New  Yoric.  All  income,  interest  and  dividends  derived 
from  deposits  and  investments  authorized  by  this  article  shall  be  used  for 
the  payment  of  the  said  obligations  of  the  state  of  New  York.  Any  amonuts 
derived  therefrom  which,  when  combined  with  regular  appropriations  made 
under  the  provisions  of  this  article,  exceed  the  amount  required  to  provide 
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such  obligationa,  may  be  used  by  the  comptroller  to  reduce  the  r^ular  appro- 
priations otherwise  required  to  meet  such  obligations. 

§  60.  1.  Annual  appropriation.  Upon  the  basis  of  each  actuarial 
determination  and  appraisal  provided  for  in  this  article  the  comptroller 
shall  annually  prepare  an  itemized  estimate  of  the  amounts  necessary  to  be 
appropriated  by  the  state  of  New  York  to  the  various  funds  to  provide  for 
payment  in  full  during  the  ensuing  fiscal  year  of  all  such  obligations  of 
said  state  for  such  year.  An  item  of  appropriation  which  shall  be  sufficient 
to  provide  for  such  obligations  of  the  state  of  New  York  shall  be  included 
in  the  annual  appropriation  bill  when  it  is  presented  to  the  legislature  for 
passage  and  the  amounts  so  appropriated  shall  be  paid  by  the  treasurer  qb 
the  warrant  of  the  comptroller  into  the  various  funds  created  by  this  article. 

2.  The  amount  required  to  meet  all  pension  payments  during  the  first 
fiscal  year  shall  be  paid  to  the  pension  accumulation  fund  by  appropriations 
from  the  general  fund  not  otherwise  appropriated. 

3.  All  of  the  expenses  involved  in  the  administration  and  operation  of 
the  retirement  system,  exclusive  of  the  cost  of  work  periormed  in  the  several 
branches  of  service  in  which  members  are  employed,  shall  be  paid  from 
appropriations  from  the  general  fund  on  the  warrant  of  the  comptroller. 

I  61.  1.  Refunds.  Should  a  member  discontinue  state  service,  except  by 
death  or  retirement,  he  shall  be  paid  such  part  of  the  amount  of  the  accu- 
mulated contributions  standing  to  the  credit  of  his  individual  account  in 
the  annuity  savings  funds  as  he  shall  demand;  provided,  however,  that  the 
comptroller  may,  in  his  discretion,  withhold  for  not  more  than  one  year 
after  a  member  last  rendered  state  service  all  or  part  of  his  accumulated 
contributions,  if  after  a  previous  discontinuance  of  service  he  withdrew  from 
the  annuity  savings  fund  all  or  part  of  the  amount  of  his  accumulated 
contributions  and  failed  to  redepoeit  such  withdrawn  amount  in  such  fund. 

2.  Should  a  contributor  die  before  retirement,  his '  accumulated  contribu- 
tions shall  be  paid  to  his  estate  or  to  such  person  as  he  shall  have  nomi- 
nated by  written  designation  duly  executed  and  filed  with  the  comptroller. 

§  62.  Superannuation  retirement.  Retirement  of  a  member  for  super- 
annuation shall  be  made  by  the  comptroller  as  follows: 

1.  Any  member  in  state  service  may  retire  upon  written  application  to 
the  comptroller  setting  forth  at  what  time,  not  less  than  thirty  days  subse- 
quent to  the  execution  and  filing  thereof,  he  desires  to  be  retired,  provided 
that  said  member  at  the  time  so  specified  for  his  retirement  shall  have  attained 
the  age  of  sixty  years. 

2.  Any  member  in  the  state  service  attaining  the  age  of  seventy  years 
shall  be  retired  on  the  first  day  of  the  calendar  month  next  succeeding  such 
event,  except  that  an  employee  attaining  seventy  years  of  age  prior  to  June 
thirtieth,  nineteen  hundred  and  twenty-five,  may  be  continued  in  service  from 
time  to  time,  but  not  beyond  June  thirtieth,  nineteen  hundred  and  twenty- 
five,  upon  written  notice  to  the  comptroller  by  the  head  of  the  department 
where  such  employee  is  employed. 

§  63.  1.  Allowance  on  superannuation  retirement.  Upon  retirement  for 
superannuation  a  member  shall  receive  a  retirement  allowance  which  shall 
consist  of: 

(a)  An  annuity  which  shall  be  the  actuarial  equivalent  of  his  accumulated 
contributions  at  the  time  of  his  retirement;  and 
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(b)  A  pension,  in  addition  to  his  annuity,  d  one  one-hundred  and  fortieth 
of  his  final  average  salary  multiplied  by  the  number  of  years  of  his  state 
service  since  he  last  became  a  member;  and 

(c)  An  additional  pension  which  shall  be  equal  to  one-seventieth  of  his 
final  average  salary  multiplied  by  the  number  of  years  allowable  to  him 
on  account  of  service  certified  to  him  in  his  prior  service  certificate. 

2.  The  payment  of  any  pension  or  of  any  benefit  in  lieu  thereof  on  account 
of  retirement  for  superannuation  shall  be  suspended  during  the  time  and  to 
the  amount  that  the  beneficiary  thereof  is  in  receipt  of  other  compensation 
for  state  service. 

S  04.  Disability  retirement.  Medical  eicamination  of  a  member  in  state 
aervice  for  disability  shall  be  made  upon  the  application  of  the  head  of  the 
department  in  which  said  member  is  employed,  or  upon  the  application  of 
said  member  or  of  a  person  acting  in  his  behalf,  stating  the  said  member 
is  physically  or  mentally  incapacitated  for  the  performance  of  duty  and 
ought  to  be  retired,  provided  that  the  said  member  has  had  fifteen  or  more 
years  of  total  service  and  was  a  member  or  otherwise  in  state  service  in 
each  of  the  fifteen  years  next  preceding  his  retirement.  If  such  medical 
examination  shows  that  the  said  member  is  physically  or  mentally  Incapaci- 
tated for  the  performance  of  duty  and  ought  to  be  retired,  the  medical  board 
shall  so  report  and  the  comptroller  shall  retire  the  said  member  for  disability 
forthwith. 

I  65.  Allowance  on  disability  retirement.  Upon  retirement  for  disability 
a  member  shall  receive  a  retirement  allowance  which  shall  consist  of: 

1.  An  annuity  which  shall  be  the  actuarial  equivalent  of  his  accumulated 
contributions  at  the  time  of  his  retirement;  and 

2.  A  pension  which,  together  with  his  annuity,  shall  be  equal  to  ninety 
per  centum  of  one-seventieth  of  his  final  average  salary  multiplied  by  the 
number  of  years  allowable  to  him; 

(a)  for  the  total  service  actually  rendered  by  him,  if  such  retirement 
allowance  exceed  one-quarter  of  his  final  average  salary;  otherwise, 

(b)  for  the  total  service  which  would  be  rendered  by  him  were  his  service  to 
continue  until  attainment  of  age  sixty,  so  far  as  the  resulting  total  retire- 
ment allowance  shall  not  exceed  one-quarter  of  his  final  average  salary. 

I  66.  1.  Restoration  to  active  service.  Once  each  year  during  the  first 
five  years  following  the  retirement  of  a  member  on  a  disability  allowance 
and  once  in  every  three-year  period  thereafter,  the  comptroller  may,  and, 
upon  the  beneficiary's  application,  shall,  require  any  disability  beneficiary 
who  is  under  age  sixty  to  undergo  medical  examination  by  the  medical 
board,  said  examination  to  be  made  at  the  place  of  residence  of  said  bene- 
ficiary or  other  place  mutually  agreed  upon.  Should  any  disability  bene- 
ficiary under  the  age  of  sixty  years  refuse  to  submit  to  a  medical  examina- 
tion, his  retirement  allowance  shall  be  discontinued  until  his  withdrawal 
of  such  refusal,  and  should  such  refusal  continue  for  one  year,  all  his  rights 
in  and  to  his  pension  shall  be  forfeited. 

2.  Should  the  medical  board  report  and  certify  to  the  comptroller  that 
such  disability  beneficiary  is  engaged  in  or  is  able  to  engage  in  a  gainful 
occupation  paying  more  than  the  difference  between  his  retirement  allowance 
&nd  his  final  average  salary  and  should  the  comptroller  concur  in  such 
report,  then  the  amount  of  his  pension  shall  be  reduced  to  an  amount  which. 
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filien  added  to  tbe  aaiouAt  eamable  by  him  together  witk  his  aBnuity,  shall 
equal  the  amoont  of  hia  final  average  salary.  ShouUL  liis  earning  capacity 
be  later  changed  then  the  amount  of  his  pension  may  be  further  altered; 
proTided,  that  the  new  pension  shall  not  exceed  the  amount  of  the  pensioiL 
originally  granted  nor  an  amount  which,  when  added  to  the  amount  earned 
by  the  beneficiary  together  with  his  annuity,  equals  the  amount  o<  his  final 
average  salary.  A  beneficiary  restored  to  actiye  service  at  a  salary  less  than 
the  final  average  salary  upon  the  basis  of  which  he  was  retired  shall  not 
become  a  member  of  the  retirement  system  while  receiving  any  pension. 

3.  Should  a  disability  beneficiary  be  restored  to  active  service  at  a  salary 
not  less  than  his  final  average  salary,  his  retirement  allowance  shall  cease, 
he  shall  again  became  a  member  of  the  retirement  system,  and  he  shall  ooa* 
tribute  to  the  said  fund  thereafter  in  the  same  manner  and  at  the  aame  rtie 
as  he  paid  prior  to  his  disability.  Any  prior  service  certificate  on  the  basa 
of  which  his  service  was  ocmputed  at  the  time  of  his  retirement  shall  be 
restored  to  full  force  and  effect,  and  in  addition,  upon  his  subsequent  retire- 
ment, he  shall  be  credited  with  all  his  service  as  a  member  subsequent  to 
his  last  restoration  to  membership. 

§  67.  Pensions  offset  by  compensation  benefits.  Any  amounts  paid  or 
payable  under  the  provienions  of  the  workmen's  compensation  law  to  a  member 
or  to  the  dependents  of  a  member  on  account  of  any  disability  dull  be  offset 
against  and  payable  in  lieu  of  any  benefits  payable  out  of  funds  prorided 
by  the  state  of  New  York  tmder  the  provisions  of  this  article  <m  account 
of  the  same  disability  of  the  member.  In  case  the  present  value  of  the  total 
commuted  benefits  under  the  workmen's  compensation  law  is  less  than  the 
pension  reserve  on  the  benefits  otherwise  payable  from  funds  provided  by 
the  state  of  New  York  under  this  article,  then  the  present  value  of  the  com- 
muted payments  shall  be  deducted  from  the  pension  reserve  and  such  bene- 
fits as  may  be  provided  by  the  pension  reserve  so  reduced  shall  be  payaUe 
under  the  provisions  of  this  article. 

§  68.  Options.  Until  Uie  first  payment  on  account  of  any  benefit  is  made, 
the  beneficiary,  or  if  he  is  an  incompetent,  then  his  wife,  or,  if  he  has  no 
wife,  a  c<»nmittee  of  his  estate,  may  elect  to  receive  such  benefit  in  a  retire- 
ment allowance  payable  throughout  life,  or  to  receive  the  actuarial  equivalent 
at  that  time  of  his  aimuity,  his  pension,  or  his  retirement  allowance  in  a 
lesser  annuity  or  a  lesser  pension  or  a  lesser  retirement  allowance,  payable 
throughout  life,  with  the  provision  that: 

Option  1.  If  he  die  before  he  has  received  in  payments  the  present  value 
of  his  annuity,  his  pension,  or  his  retirement  allowance,  as  it  was  at  the 
time  of  his  retirement,  the  balance  shall  be  paid  to  his  legal  representatives 
or  to  such  i)erson  having  an  insurable  interest  in  his  life,  as  he,  his  wife 
or  committee  so  electing,  shall  nominate  by  written  designation  duly 
acknowledged  and  filed  with  the  compUt)ller. 

Option  2.  Upon  his  death,  his  annuity,  his  pension,  or  his  retirement 
allowance,  shall  be  continued  throughout  the  life  of  and  paid  to  such  person, 
having  an  insurable  interest  in  his  life,  as  he,  his  wife  or  committee  so  elect- 
ing, shall  nominate  by  written  designation  duly  acknowledged  and  filed  with 
the  comptroller  at  the  time  of  his  retirement. 

Option  3.  Upon  his  death,  one-half  of  his  annuity,  his  pension  or  his 
retirement  allowance,  shall  be  continued  throughout  the  life  oi  and  paid 
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to  such  person,  having  an  insuraUe  iBtcrest  in  his  life,  as  he,  his  wife  or 
oosBmittee  bo  elficting,  shall  naminate  by  written  designation  duly  acknowl- 
edged and  filed  with  the  oomptroller  at  the  time  of  his  retirement. 

Option  4.  Some  other  benefit  or  benefits  shall  be  paid  either  to  the  beneficiary 
or  to  sneh  other  person  or  perBons  as  he,  bis  wile,  or  committee  so  eleeting, 
shall  nominate,  provided  such  other  benefit  or  benefits,  together  with  b\jA 
lesaer  annuity,  or  lesser  pension,  or  lesser  retirement  allowance,  shall  be  oerti- 
fied  by  the  actuary  of  the  retironent  system,  to  be  of  equivalent  actuarial 
value  to  his  annuity,  his  pension  or  his  retirement  allowance,  and  shall  be 
approved  by  the  oouptrolkar. 

f  69.  State  supervision.  The  retirement  system  created  by  this  article 
shall  be  subject  to  the  supervisioa  of  the  superintendent  of  insurance  in 
aoccurdanoe  with  the  provisions  of  the  insurance  law,  so  far  as  the  same 
are  applicable  thereto  and  are  not  inconsistent  with  the  provisions  of  this 
article. 

f  70s.  Ez^nption  from  execution.  The  right  of  a  person  to  a  pension,  an 
annuity  or  a  retirement  allowance,  to  the  return  of  contributions,  the  pen- 
sion, annuity,  or  retirement  allowance  itself,  any  optional  benefit,  any  other 
right  aecrued  or  accruing  to  any  person  under  the  provisions  of  this  article 
and  the  moneys  in  the  various  funds  created  under  this  chapter,  are  hereby 
exempt  from  any  state  or  municipal  tax,  and  shall  not  be  subject  to  execu- 
tion, garnishment,  attachment,  or  any  other  process  whatsoever,  and  shall 
be  unassignable  except  as  in  this  article  specifically  provided. 

I  71.  Protection  against  fraud.  Any  person  who  shall  knowingly  make 
any  false  statement,  or  shall  falsify  or  permit  to  be  falsified  any  record  or 
reeords  of  this  retirement  system  in  any  attempt  to  defraud  such  system 
as  a  result  of  sueh  act,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  pun- 
ishaUe  therefor  under  the  laws  ot  the  state  of  New  York.  Should  any 
chan^  or  error  in  records  reanit  in  any  member  or  beneficiary  receiving 
from  the  retirement  system  more  or  less  than  he  would  have  been  entitled 
to  receive  had  the  records  been  correct,  then,  on  the  discovery  of  any  such 
error,  the  comptroller  shall  correct  such  error,  and,  as  far  as  practicable, 
shall  adjust  the  payments  in  such  a  manner  that  the  actnarial  equivalent  of 
the  benefit  to  which  he  was  correctly  entitled  shall  be  paid. 

S  72.  1.  Limitation  of  other  statutes.  No  other  provision  of  law  in  any 
other  statute  which  provides  wholly  or  partly  at  the  expense  of  the  state 
of  New  York  for  pensions  or  retirement  benefits  for  employees  in  the  state 
service,  their  widows  or  their  other  dependents,  shall  apply  to  members  or 
beneficiaries  of  the  retirement  system  established  by  this  article,  their  widows 
or  their  other  dependents. 

2.  The  provisions  of  this  article  shall  be  operative,  any  other  provision  of 
iaw  to  the  oonU^ary  notwithstanding.  If  any  section  or  part  of  any  section 
of  this  article  is  declared  to  be  unconstitutional,  the  remainder  of  the  article 
shall  net  thereby  be  invalidated. 

I  2.  The  sum  of  twenty-five  thousand  dollars  <  $25,000),  or  so  much  thereof 
as  may  be  needed,  is  hereby  appropriated,  out  of  any  money  in  the  treasury 
not  otherwise  appropriated,  for  the  administration  of  article  four  of  the 
civil  service  law  as  added  by  this  act. 

i  3.  Bxcept  as  otherwise  provided  herein,  this  act  shall  take  effect 
immediately. 

Approved  May  12. 
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Chapter  750. 

An  Act  to  amend  the  civil  service  law,  in  relation  to  physical  examinations 
of  persons  who  were  in  the  federal  service  during  the  world  war. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  AMemhly, 
do  enact  as  follows: 

Section  1.  Chapter  fifteen  of  the  laws  of  nineteen  hundred  and  nine, 
entitled  "An  act  in  relation  to  the  civil  service  of  the  state  of  New  York 
and  the  civil  divisions  and  cities  thereof,  constituting  chapter  seven  of  the 
consolidated  laws/'  is  hereby  amended  by  inserting  therein  a  new  section,  to 
be  section  twenty>two-c,  to  read  as  follows: 

§  22-c.  Physical  examinations  of  persons  who  were  in  the  federal  military, 
naval  or  marine  service.  If  a  physical  examination  be  required  for  employ- 
ment in  or  promotion  to  any  position  or  employment  in  the  civil  service  of 
the  state  or  of  a  civil  division  or  city  thereof,  the  physical  disability  of  a 
candidate  incurred  by  reason  of  wounds  sustained  or  disease  contracted  while 
in  the  federal  military,  naval  or  marine  service  during  the  world  war  shall 
not  be  deemed  to  disqualify  him  for  such  position  or  employment  unless  the 
disability  is  of  such  a  nature  as  to  prevent  him  from  efficiently  performing 
the  duties  of  such  position  or  employment. 

I  2.  Thiji  act  shall  take  effect  immediately. 

Approved  May  12. 

Chapter  760. 

An  Act  to  accept  the  proviaions  of  any  law  of  the  United  States  making  an 
appropriation  to  the  states  for  the  rehabilitation  of  physically  handi- 
capped persons,  to  amend  the  workmen's  compensation  law,  in  relation 
to  the  maintenance  of  employees  undezgoing  rehabilitation,  and  to  amend 
the  education  law,  in  relation  to  the  rehabilitation  of  phsrsically  handi- 
capped persons,  and  making  an  appropriation  therefor. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  tSection  fifteen  of  chapter  eight  hundred  and  sixteen  of  the 
laws  of  nineteen  hundred  and  thirteen,  entitled  "An  act  in  relation  to  assur- 
ing compensation  for  injuries  or  death  of  certain  employees  in  the  course  of 
their  employment,  and  repealing  certain  sections  of  the  labor  law  relating 
thereto,  constituting  chapter  sixty-seven  of  the  consolidated  laws,"  as  re-en- 
acted by  chapter  forty-one  of  the  laws  of  nineteen  hundred  and  fourteen, 
such  section  having  been  last  amended  by  chapter  seven  hundred  and  five  of 
the  laws  of  nineteen  hundred  and  seventeen,  is  hereby  amended  by  adding 
thereto  a  new  subdivision,  to  be  subdivision  eight,  to  read  as  follows: 

8.  Maintenance  for  employees  undergoing  vocational  rehabilitation.  An 
employee,  who  as  a  result  of  injury  is  or  may  be  expected  to  be  totally  or 
partially  incapacitated  for  a  remunerative  occupation  and  who,  under  the 
direction  of  the  state  board  of  vocational  education  is  being  rendered  fit 
to  engage  in  a  remimerative  occupation,  shall  receive  additional  compensa- 
tion necessary  for  his  maintenance;  but  such  additional  compensation  shsll 
not  exceed  ten  dollars  a  week.  The  expense  shall  be  paid  out  of  special 
fimd  created  in  the  following  manner:     The   insurance  carrier  shall  pay 
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to  the  state  treasurer  for  every  case  of  injury  causing  death,  in  which  there 
are  no  persons  entitled  to  compensation,  the  sum  of  nine  hundred  dollars. 
The  state  treasurer  shall  be  the  custodian  of  this  special  fund  and  the  indusr 
trial  commission  shall  direct  the  distribution  thereof. 

f  2.  Chapter  twenty-one  of  the  laws  of  nineteen  hundred  and  nine,  entitled 
"An  act  relating  to  education,  constituting  chapter  sixteen  of  the  consolidated 
laws,"  as  amended  by  chapter  one  hundred  and  forty  of  the  laws  of  nineteen 
hundred  and  ten,  is  hereby  amended  by  inserting  therein  a  new  article,  to  be 
article  forty-seven,  to  read  as  follows: 

ARTICLE  47. 

Rehabiutation. 

Section  1200.  Short  title. 

1201.  Definitions. 

1202.  Limitation  of  article. 

1203.  State  advisory  commission  for  the  rehabilitation  of  handicapped 

persons. 

1204.  Power  of  commisison. 

1205.  Duty  of  the  industrial  commission. 

1206.  Duty  of  department  of  health. 

1207.  Application  for  rehabilitation. 

1208.  Duty  of  the  department  of  education. 

1209.  Gifts  and  donations. 

1210.  Acceptance  of  law  of  the  United  States. 

§  1200.  Short  title.  This  article  shall  be  known  and  may  be  cited  as 
''The  Rehabilitation  Law." 

{  1201.  Definitions.    As  used  in  this  article  the  terms: 

1.  ''Physically  handicapped  person"' shall  mean  any  person  who,  by  rea- 
son of  a  physical  defect  or  infirmity,  whether  congenital  or  acquired  by  acci- 
dent, injury  or  disease,  is  or  may  be  expected  to  be  totally  or  partially  inca- 
pacitated for  remtmerative  occupation. 

2.  ''  Rehabilitation  "  shall  mean  the  rendering  of  a  person  physically  handi- 
capped fit  to  engage  in  a  remtmerative  occupation. 

3.  "Residing  in  the  state  of  New  York"  shall  mean  any  citizen  of  the 
United  States  or  any  person  who  has  declared  his  intention  of  becoming  a 
citizen  who  is  and  has  been  domiciled  within  the  state  for  one  year  or 
more. 

4.  "Commission'*  shall  mean  the  advisory  commission  for  the  rehabilita- 
tion of  physically  handicapped  persons. 

f  1202.  Limitation  of  article.    This  article  shall  not  apply  to: 

1.  Aged  or  helpless  persons  requiring  permanent  custodial  care,  or  blind 
persons  tmder  the  care  of  the  state  commission  for  the  blind;  or 

2.  Any  person  in  any  state  institution  or  confined  in  any  correctional  or 
penal  institution;  or 

3.  Epileptic  or  feeble-minded  persons  or  to  any  person  who,  in  the  judg- 
ment of  the  commissioner  of  education,  may  not  be  susceptible  of  rehabilita- 
tion;  or 

4.  Persons  of  the  age  of  fourteen  years  and  under. 
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I  1203.  state  advisory  eommiasion  for  the  rehabilitatioa  ol  luuidicapped 
persons.  There  is  hereby  created  an  advisory  eommisakm  lor  the  rdiabilita* 
tion  of  physically  handicapped  persons,  to  be  composed  of  the  commiaaioDer 
of  education,  who  shall  be  dminnan,  of  &  member  of  the  atate  induatri&l  com- 
mission  to  be  designated  annually  by  the  governor,  and  of  the  eommisaianer 
of  health.  Any  member  of  the  commiseioa  may  deaignate  an  offieer  in  his 
department  to  represent  him  <m  the  eommiasion  and  the  aeta  of  such  officer 
ithall  be  deemed  to  be  the  acts  of  the  person  who  designated  him.  The  oom- 
missioner  of  education  shall  designate  the  officer  of  the  department  of  ednca- 
cion  charged  with  the  administration  of  this  act  to  act  as  secretary  to  the 
oommission. 

§  1204.  Power  of  commission.     The  commission  shall  have  power: 

1.  To  prepare  a  plan  for  co-operation  between  the  industrial  conmiission 
and  the  department  of  education  which  shall  be  suhnitted  to  the  indnatrial 
commission  and  to  the  board  of  regents  of  the  university. 

2.  To  arrange  any  differences  that  may  arise  between  departments  charged 
with  any  duties  under  this  act; 

3.  To  arrange  for  such  therapeutic  treatment  as  may  be  necessary  for  the 
rehabilitation  of  any  physically  handicapped  persons  who  have  registered 
with  the  department  of  education,  except  persons  who  are  entitled  to  such 
treatment  under  the  workmen's  eompensation  law. 

4.  To  provide  maintenance  cost  during  actual  training  for  physically  handi- 
capped persons  registered  for  rehabUitatton,  ezeept  persons  entitled  to  main- 
tenance under  the  workmen's  compensation  law;  provided,  that  ^vheai  the  pay- 
ment of  maintenance  costs  is  authorized  by  the  oommission.  It  ahall  not 
exceed  ten  dollars  per  week,  and  the  period  during  which  it  is  paid  shall 
not  exceed  twenty  weeks,  unless  an  extension  of  time  is  granted  by  unan- 
imous vote  of  the  commission. 

5.  To  arrange  for  co-operation  between  the  bureau  of  employment  of  the 
department  of  labor  and  the  department  of  education  in  securing  emfrfoyment 
for  handicapped  persons  to  the  end  that  duplication  be  avoided. 

6.  To  make  all  necessary  rules  and  regulations  for  the  purpose  of  carry- 
ing out  this  article  which  affect  more  than  one  department. 

§  1205.  Duty  of  the  industrial  commission.  The  industrial  commission 
shall : 

1.  Beport  to  the  department  of  education  all  reports  made  to  it  of  cases 
of  injuries  received  by  employees  which  may  result  in  rendering  the  person, 
in  the  judgment  of  the  industrial  commissiim,  in  need  of  rehaMlitation. 

2.  Co-operate  with  the  department  of  education  in  carrying  out  this 
article. 

§  1206.  Duty  of  department  of  health.     The  department  of  health  shall: 

1.  Arrange  with  all  puUic*  private  hospitals,  clinics,  and  dispensaries  and 
with  practicing  physicians  to  send  to  the  department  of  edncation  prompt 
and  complete  reports  of  any  persons  under  treatment  in  sneh  hospitals, 
clinics,  or  dispensaries,  or  by  such  physicians,  for  any  injury  or  disease  that 
may  render  them  physically  handicapped. 

2.  Arrange  with  health  officers  to  send  to  the  department  of  education 
prompt  and  complete  reports  to  any  persons  who  in  the  course  of  their 
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official  duties  thej  find  to  be  suffering  from  any  injury  or  disease  that  may 
render  them  physically  handicapped,  if  such  persons  have  not  already  been 
reported. 

3.  Make  physical  examinations  of  any  persons  applying  for  or  reported 
as  needing  rehabilitation,  except  persons  reported  by  the  industrial  com- 
mission. 

f  1207.  Application  for  rdbabilitation.  Any  physically  handicapped  per- 
son residing  within  the  state  may  apply  to  the  department  of  education  for 
adviee  and  assistance  regarding  his  rehabilitation. 

§  1208.  Duty  of  the  department  of  education.  It  shall  be  the  duty  of  the 
department  of  education: 

1.  To  proyide  that  all  persons  reported  to  it  or  making  application  to  It 
as  physically  handicapped  shall  be  promptly  visited  by  its  representatire 
who  shall  report  upon  their  condition  to  the  department,  which  shall  then 
determine  whether  the  person  is  susceptible  of  rehabilitation.  Any  person 
found  susceptible  shall  be  acquainted  with  the  rehabilitation  facilities  offered 
by  the  state  and  the  benefits  of  entering  upon  remuneratiye  work  at  an 
eaxly  date.  Any  person  who  chooses  to  take  advantage  of  the  rehabilitation 
facilities  shall  be  registered  with  the  department  and  a  record  kept  of  every 
snch  person  and  the  measures  taken  for  his  rehabilitation.  The  education 
department  shall  proffer  to  any  such  person  counsel  regarding  the  selection 
of  a  suitable  vocation  and  an  appropriate  course  of  training,  and  shall  initiate 
definite  plans  for  beginning  rehabilitation  as  soon  as  the  physical  condition 
of  the  perscm  permits. 

2.  To  arrange  for  special  training  courses  in  the  public  schools  in  the 
state,  in  selected  occupations  for  physically  handicapped  persons. 

3.  To  arrange  with  any  private  or  commercial  educational  institution  for 
training  courses  in  selected  occupations  for  physically  handicapped  persons. 

4.  To  arrange  with  any  public  or  private  establishment  or  any  employer 
for  training  courses  in  selected  occupations  of  physically  handicapped  persons. 

5.  To  arrange  for  social  service  for  the  visiting  of  physically  handicapped 
persons  and  of  their  families  in  their  homes  during  the  period  of  treatment 
and  training  and  after  its  completion,  to  give  advice  regarding  any  matter 
that  may  affect  rehabilitation. 

6.  To  aid  physically  handicapped  persons  in  securing  such  employment 
as  will  facilitate  their  training  or  will  be  suitable  to  their  condition. 

7.  To  procure  and  furnish  at  cost  to  physically  handicapped  persons  arti- 
ficial limbs  and  otlier  orthopedic  and  prosthetic  appliances,  to  be  paid  for  in 
installments,  when  such  appliances  cannot  be  otherwise  provided.  The  pro- 
ceeds of  the  sale  thereof  shall  be  paid  to  the  treasurer  of  the  state  and  shall 
be  held  by  him  in  a  special  fund  for  the  purposes  of  this  subdivision.  Pay- 
ments from  this  fund  shall  be  made  at  the  direction  of  the  commissioner  of 
education. 

8.  To  make  survejrs  with  the  co-operation  of  the  industrial  commission 
and  the  department  of  health,  to  ascertain  the  number  and  conditions  of 
physically  handicapped  persons  within  the  state. 

9.  To  make  such  studies  as  may  be  helpful  for  the  operation  of  this 
act. 

10.  To  co-operate  with  any  department  of  the  government  of  the  state 
of  New  York  or  with  any  county  or  other  municipal  authorities  within  the 
state,  or  with  any  private  agency,  in  the  operation  of  this  act. 
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i  1200.  Gifts  and  donations.  The  department  is  authorized  to  receive 
gifts  and  donations  for  the  purpose  of  this  article  which  may  he  offered 
unconditionally.  '  All  money  received  as  gifts  or  donations  shall  be  paid 
to  the  state  treasurer  and  shall  constitute  a  special  fund  to  be  used  under 
the  direction  of  the  department  for  the  purpose  of  this  act.  A  full  report 
of  all  such  gifts  and  donations,  together  with  the  names  of  the  donors,  the 
amounts  contributed  by  each  and  all  disbursements  therefrom  shall  be  sub- 
mitted annually  to  the  legislature  as  part  of  the  report  of  the  department. 

I  1210.  Acceptance  of  law  of  the  United  States.  The  state  of  New  York, 
through  its  legislative  authority: 

1.  Accepts  the  provisions  of  any  law  of  the  United  States  making  appro- 
priation to  be  apportioned  among  the  states  for  vocational  rehabilitation  of 
disabled  persons; 

2.  Empowers  and  directs  the  board  of  regents  of  the  university,  hereby 
designated  the  New  York  state  board  for  vocational  education,  to  co-operate 
with  such  agency  as  the  federal  government  shall  designate  to  carry  out  the 
purposes  of  such  law; 

3.  Appoints  the  state  treasurer  as  custodian  of  all  money  given  to  the 
state  by  the  United  States  under  the  authority  of  such  law,  and  such  money 
shall  be  paid  out  in  the  manner  provided  by  such  act  for  the  purposes  therein 
specified; 

4.  Authorizes  the  board  of  regents  of  the  university  as  the  state  board  for 
vocational  education  and  the  industrial  commission  to  formulate  a  plan  of 
co-operation  in  accordance  with  this  act,  which  shall  be  effective  when 
approved  by  the  governor  of  the  state. 

{  3.  The  sum  of  seventy-five  thousand  dollars  ($75,000)  is  hereby  appro- 
priated to  the  department  of  education  for  the  purposes  of  this  act,  which 
shall  be  in  addition  to  any  moneys  allotted  to  the  state  for  a  similar  pur- 
pose by  the  government  of  the  United  States.  The  appropriations  may  be 
used  for  the  payment  of  salaries,  reasoni^le  traveling  and  other  expenses, 
including  purchase  of  necessary  office  furniture  and  stationery  and  tuition 
fees;  books  and  supplies  and  traveling  expenses  of  persons  receiving  training. 

I  4.  Article  forty-seven  of  the  education  law,  as  renumbered  by  chapters 
four  hundred  and  twenty-four  and  six  hmidred  and  seventy-six  of  the  laws 
of  nineteen  hundred  and  thirteen,  is  hereby  renumbered  article  forty-eight 
and  sections  twelve  hundred,  twelve  hundred  and  one  and  twelve  hundred  and 
two,  are  hereby  renumbered  twelve  hundred  and  fifty,  twelve  himdred  and 
fifty-one  and  twelve  hundred  and  fifty-two^  respectively. 

f  5.  This  act  shall  take  effect  immediately. 

Approved  May  13. 

Chapter  794. 

An   Act   to   amend  the  state  charities  law,  in  relation  to  retirement  of 

employees  of  state  charitable  institutions. 

The  People  of  the  State  of  "New  York,  represented  in  Senate  and  Asseniblif, 
do  enact  as  follows: 

Section  1.  Chapter  fifty-seven  of  the  laws  of  nineteen  hundred  and  nine, 
entitled  "An  act  relating  to  state  charities,  constituting  chapter  fifty-five  of 
the  consolidated  laws,"  is  hereby  amended  by  inserting  therein  at  the  end 


The  Labob  Lawb  of  1920  87 

of  article  twenty-two  a  new  section  to  be  section  four  hundred  and  sixty, 
to  read  as  follows: 

{  460.  When  teachers,  attendants,  assistants  and  employees  of  state  chari- 
table institutions  may  be  retired.  A  teacher,  attendant,  assistant  or  other 
employee  in  a  state  charitable  institution,  who  shall  have  served  a  term  of 
employment  of  twenty-flve  years  in  such  institution  or  in  one  or  more  of  such 
institutions,  and  which  employment  was  either  in  one  consecutive  term  or  In 
two  or  more  terms  in  state  charitable  institutions  which  shall  together 
amount  to  a  total  period  of  employment  of  twenty-flve  years,  except  such 
period  that  such  employee  is  absent  from  duty  on  leave  of  absence  for  sick- 
ness or  other  disability,  may,  if  unable  to  perform  his  or  her  regular  duties 
in  a  maimer  satisfactory  to  the  superintendent  or  other  head  of  such  state 
charitable  institution,  be  retired  as  hereinafter  provided  at  one-half  the  salary 
paid  to  such  teacher,  attendant,  assistant  or  employee  for  the  year  immedi- 
ately preceding  such  retirement,  except  that  the  minimum  amount  of  such 
payment  or  allowance  shall  not  be  less  than  three  hundred  dollars  per  annum. 
Any  such  teacher,  attendant,  assistant  or  employee,  who  shall  have  reached 
the  age  of  seventy  years,  who  shall  have  served  a  term  of  employment  in  a 
state  charitable  institution  of  not  less  than  fifteen  years,  may,  if  unable  to 
perform  his  or  her  regular  duties  in  a  manner  satisfactory  to  the  super- 
intendent or  other  head  of  such  institution  in  which  he  or  she  is  employed, 
be  retired  as  hereinafter  provided,  and  be  paid  such  proportion  of  one-half 
of  the  salary  paid  to  him  or  her,  as  the  case  may  be,  for  the  year  immediately 
preceding  such  retirement,  as  the  number  of  years  served  bears  to  the  full 
term  of  twenty-flfte  years.  Such  payment  shall  in  no  case  be  less  than  three 
hundred  dollars  per  annum  nor  more  than  one  thousand  dollars  per  annum, 
except  in  the  case  of  an  employee  who  has  been  employed  in  such  charitable 
institution  for  only  fifteen  years,  in  which  event  his  or  her  payment  shall 
be  determined  by  the  method  hereinbefore  provided;  and  such  payment  shall 
be  payable  out  of  moneys  appropriated  by  the  state  for  the  salary  of  such 
teacher,  attendant,  assistant  or  employee  and  shall  not  be  revoked,  diminished 
or  subject  to  the  claims  of  creditors  of  such  teacher,  attendant,  assistant  or 
employee. 

Such  teacher,  attendant,  assistant  or  employee  may  be  retired,  when  such 
action  shaU  be  in  the  interest  of  the  state,  in  the  following  manner: 

A  teacher,  attendant,  assistant  or  other  employee  shall  be  retired  in  a 
proper  case  as  above  provided,  upon  his  or  her  application  therefor,  by  the 
board  of  managers  or  trustees  of  such  state  institution  in  which  he  or  she 
is  employed,  on  the  recommendation  of  the  superintendent  or  other  head  of 
such  institution.  Such  payment  or  annuity  shall  become  effective  and  pay- 
able to  such  teacher,  attendant,  assistant  or  employee  from  the  first  of  the 
month  immediately  subsequent  to  the  date  of  the  meeting  of  the  board  of 
managers  of  such  charitable  institution  taking  action  on  the  same  and  shall 
be  payable  for  the  natural  life  of  such  teacher,  attendant,  assistant  or 
employee  in  quarterly  instalments. 

Within  the  meaning  of  this  section,  a  teacher,  attendant,  assistant  or 
employee  means  any  person  employed  in  a  state  charitable  institution  as  the 
same  is  defined  in  section  two  of  this  chapter. 

I  2.  This  act  shall  take  effect  immediately. 

Approved  Mlay  17. 
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Cliapter  797. 

An  Act  to  amend  the  insanity  law,  in  relation  to  salaries  and  wages  of  officen 

and  employees  in  state  hospitals. 

The  People  of  the  State  of  Xetc  York,  represented  in  Senate  and  AssemkUffj 
do  enact  as  follows: 

Section  I.  Section  forty-nine  of  chapter  thirty-two  of  the  laws  of  nineteen 
hundred  and  two,  entitled  "An  act  in  relation  to  the  insane,  constituting 
chapter  twenty-seven  of  the  consolidated  laws/'  as  last  amended  by  chapter 
four  hundred  and  sixty-eight  of  the  laws  of  nineteen  hundred  and  fifteen,  ia 
hereby  amended  to  read  as  follows: 

§  49.  Salaries  of  officers  and  wages  of  employees.  The  state  hospital  com- 
mission, from  time  to  time[,  with  the  approval  in  writing  of  the  governor, 
secretary  of  state  and  comptroller,]  shall  fix  subject  to  the  approval  of  ike 
legislature,  the  annual  salaries  of  the  resident  officers  of  the  state  hospitals, 
which  shall  be  uidform  for  like  service.  They  shall  classify  the  other  officen 
and  employees  into  grades,  and,  except  as  provided  by  section  fifty  of  this 
chapter,  shall  determine,  subject  to  the  approval  of  the  legislature,  the  sala- 
ries and  wages  to  be  paid  in  each  grade,  which  shall  be  uniform  in  all  the 
hospitals.    ♦     •     ♦ 

§  2.  This  act  shall  take  effect  immediately. 

Approved  May  17. 

Chapter  805. 
An  Act  to  amend  the  dvil  rights  law,  in  relation  to  right  of  appeal 

The  People  of  the  State  of  Xew  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Article  two  of  chapter  fourteen  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  "An  ax:t  relating  to  civil  rights,  constituting  chapter  six 
of  the  consolidated  laws,"  is  hereby  amended  by  adding  at  the  end  a  new 
section,  to  be  section  fifteen,  to  read  as  follows: 

{15.  Right  of  appeal  not  to  be  denied.  Notwithstanding  the  provisions 
of  any  general  or  special  law  to  the  contrary,  a  citizen  shall  not  be  deprived 
of  the  right  to  appeal  to  the  legislature,  or  to  any  public  officer,  board, 
commission  or  other  public  body,  for  the  redress  of  grievances,  on  account  of 
employment  in  the  civil  service  of  the  state  or  any  of  its  civil  divisions  or 
cities. 

S  2.  This  act  shall  take  effect  immediately. 

Approved  May  17. 

Chapter  836. 

An  Act  to  amend  the  civil  service  law,  in  relation  to  the  suspension  and 

reinstatement  of  employees. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  AseewMy, 
do  enact  as  follows: 

Section  1.  Chapter  fifteen  of  the  laws  of  nineteen  hundred  and  nine,  entitled 
"An  act  in  relation  to  the  civil  service  of  the  state  of  New  York,  and  the  civil 
divisions  and  cities  thereof,  constituting  chapter  seven  of  the  consolidated 
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laws,"  is  hereby  aioeiided  by  adding  thereto,  after  section  twenty-two,  a  new 
■ectiofn,  to  be  section  twenty-two-a,  to  read  as  follows: 

i  22-a.  Whenever  a  position  in  the  competitive  class  or  qualified  grades 
in  the  eivil  servioe  of  the  state  or  any  civil  division  or  city  thereof  is  abol- 
ished or  made  unnecessary,  the  person  holding  such  position  shall  be  deemed 
to  be  Buspended  without  pay.  Such  suspension  shall  be  made  in  the  inverse 
order  of  their  original  appointment  in  the  service  and  such  person  so  sus- 
pended shall  be  entitled  to  reinstatement  in  that  or  any  corresponding  or 
Himilar  position  if  within  two  years  thereafter  there  is  need  for  his  serv- 
ioefl.  It  shall  be  the  duty  of  the  departinent  or  office  in  which  such  position 
has  existed  to  furnish  the  names  of  all  persons  so  suspended  to  the  state 
civil  service  commission,  or  if  the  position  is  in  the  service  of  the  city,  to 
the  mtmicipal  civil  service  commission  of  the  said  city,  with  a  statement  in  the 
case  o€  each  of  the  date  of  his  original  appointment  in  the  service,  the  nature 
of  his  work  and  his  compensation  and  the  cause  of  his  suspension.  It  shall  be 
the  duty  of  the  state  civil  service  commission,  or  if  the  person  or  persons 
affected  have  been  in  the  service  of  a  city,  of  the  mimicipal  civil  service 
Gommission  of  the  said  city,  forthwith  to  place  the  names  of  said  person  or 
persons  on  a  list  of  suspended  employees,  and  for  two  years  thereafter  to 
certify  from  said  list  the  persons  thereon  in  the  order  of  their  original 
appointment  for  reinstatement  or  re-employment  for  the  same  class  and  grade 
of  work  at  which  they  had  been  employed,  before  making  certification  from 
any  other  list.  The  failure  of  the  person  on  any  such  list  for  reinstatement 
or  re-employment  to  accept  after  reasonable  notice  any  office  or  position  in 
the  same  eity,  if  he  has  been  in  the  service  of  a  city,  or  in  the  same  county, 
if  he  has  been  in  the  service  of  a  county,  or  in  the  state  service,  if  he  has 
been  employed  therein,  involving  the  same  class  and  grade  of  work,  and  at 
the  same  salary  or  wages  as  he  received  in  the  position  formerly  held  by  him, 
shall  be  held  to  be  a  relinquishment  of  bis  rights  to  reinstatement  as  herein 
stated.  Nothing  in  this  section  shall  be  construed  to  apply  to  the  position, 
in  the  exempt  or  noncompetitive  class  or  grade,  of  private  secretary,  cashier 
or  deputy  for  any  official  or  department,  nor  affect  the  rights  of  honorably 
discharged  soldiers,  sailors  or  marines,  or  volunteer  firemen. 

S  2.  This  act  shall  take  effect  immediately. 

Approved  May  19. 

Chapter  851. 

An  Act  to  amend  the  education  law,  in  relation  to  teachetB  of  foreign  bom 
and  native  adnlta  and  minors  over  siztcen  years  of  age,  and  making  an 
oppropxiation  for  ezpensei. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assejnhly, 
do  enact  as  follows: 

Section  1.  Subdivision  eleven-a  of  section  ninety-four  of  chapter  twenty-one 
of  the  laws  of  nineteen  hundred  and  nine,  entitled  ''An  act  relating  to  educa- 
tion, constituting  chapter  sixteen  of  the  consolidated  laws,"  as  amended  by 
chapter  one  hundred  and  forty  of  the  laws  of  nineteen  hundred  and  ten,  as 
added  by  chapter  four  hundred  and  twelve  of  the  laws  of  nineteen  hundred 
and  eighteen,  is  hereby  amended  to  read  as  follows: 

11-a.  [The  commissioner  of  education  is  also  authorized  and  empowered 
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to  organue,  maintain  and  operate  training  institutes  and  regular  ooaraes 
of  study  in  connection  with  the  state  normal  institutions,  and  in  the  cities 
of  the  state  for  the  purpose  of  training  regular  public  school  teachers  and 
others  in  the  best  methods  to  be  pursued  in  giving  instruction  to  illiterates 
over  sixteen  years  of  age.]  The  commiesioner  of  education  is  authorized  and 
directed  to  establish  and  provide  for  the  nuUntenance  and  conduct  of  courses 
of  study  or  training  in  state  normal  institutions  and  in  colleges  and  universi- 
ties and  other  educational  institutions  and  in  connection  with  other  educa- 
tional agencies  for  the  purpose  of  training  teachers  in  principles  and  methods 
of  instruction,  and  to  give  them  knowledge  to  fit  them  to  instruct  foreign 
horn  and  native  adults  and  minors  over  sicsteen  years  of  age  in  evening, 
extension,  factory,  home  and  community  classes.  Such  courses  of  study  shaU 
be  prescribed  by  the  commissioner  of  education  and  shall  continue  for  a 
period  of  not  less  than  one  year.  No  teacher  employed  to  instruct  foreign 
bom  and  native  adults  and  minors  over  siarteen  years  of  age  shaU  be  employed 
by  the  state  or  compensated  in  whole  or  in  part  by  the  state,  unless  he  shaU 
have  completed  such  course  of  study  or  training  or  shall  have  an  equivalent 
thereof  to  be  determined  under  the  rules  and  regulations  of  the  commissioner 
of  education,  A  special  certificate  shall  be  issued  to  teachers  who  have  com- 
pleted such  course  of  study  or  a  course  of  instruction  which  is  equivalent 
thereto,  provided,  however,  that  temporary  permits  may  be  issued  by  the 
commissioner  of  education  to  teachers  who  a/re  qualified  to  give  suck  instruc- 
tion pending  the  completion  of  such  a  course  of  study  or  training, 

§  2.  The  sum  of  forty  thousand  dollars  ($40,000),  or  so  much  thereof  as 
may  be  necessary,  is  hereby  appropriated,  out  of  moneys  in  the  state  treasury 
not  otherwise  appropriated,  for  the  purposes  of  carrying  into  effect  the  pro- 
visions of  this  act. 

§  3.  This  act  shall  take  effect  immediately. 

Approved  May  20. 

Chapter  859. 

An  Act  to  amend  the  education  law,  in  relation  to  providing  for  edqeationil 
extension  facilities  for  foreign  bom  and  native  adults  and  mfaion  over 
the  age  of  sixteen  years,  relating  to  the  emplojrment  of  teachers,  tlie  pay- 
ment of  their  compensation,  and  making  an  appropriation  for  expenses. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  ninety-four  of  chapter  twenty-one  of  the  laws  of  nine- 
teen hundred  and  nine,  entitled  ''An  act  relating  to  education,  constituting 
chapter  sixteen  of  the  consolidated  laws,"  as  amended  by  chapter  one  hundred 
and  forty  of  the  laws  of  nineteen  hundred  and  ten,  is  hereby  amended  by 
adding  at  the  end  thereof  a  new  subdivision,  to  read  as  follows: 

11-d.  The  commissioner  of  education  may  provide  for  the  estahlishmeiit 
of  courses  of  instruction  of  study  and  schools  in  connection  with  factories, 
places  of  employment,  or  in  such  other  places  as  he  may  deem  advisable,  for 
the  purpose  of  giving  instruction  to  foreign  bom  and  native  adults  snd  minors 
over  the  age  of  sixteen  years.  Such  course  of  instruction  of  study  shall 
include  instruction  in  English,  history,  civics  and  other  subjects  tending  to 
promote  good  citizenship  and  to  increase  vocational  efficiency.    Such  coarse 
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of  instruction  and  study  shall  be  prescribed  by  the  regents  of  the  university 
of  the  state  of  New  York,  and  shall  be  in  conformity  with  rules  to  be 
adopted  by  them. 

The  commissioner  of  education  is  authorized  and  directed  to  employ  teachers 
and  to  fix  the  compensation  of  teachers  especially  trained  and  having  cer- 
tificates as  provided  in  subdivision  eleven-a  of  this  section,  and  to  assign 
such  teachers  to  service  in  extension  courses  in  factories  and  other  places 
of  employment,  or  in  such  other  places  as  he  may  deem  advisable  throughout 
the  state,  established  as  provided  by  law. 

f  2.  The  sum  of  one  himdred  thousand  dollars  ( 1100,000 ),  or  so  much 
thereof  as  may  be  necessary,  is  hereby  appropriated,  out  of  money  in  the 
state  treasury  not  otherwise  appropriated,  for  the  purpose  of  carrying  into 
effect  the  provisions  of  this  act. 

I  3.  This  act  shall  take  effect  immediately. 

Approved  May  20. 

Chapter  853. 

An  Act  to  amend  the  education  law,  in  relation  to  induatrial  teacherB'  acholar- 

shipe,  and  making  an  appropriation  therefor. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Aaeembly, 
do    enact   ae   follows: 

Section  1.  Article  thirty-two  of  chapter  twenty-one  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  ''An  act  relating  to  education,  constituting  chapter 
sixteen  of  the  consolidated  laws,"  as  such  chapter  was  amended  by  chapter 
one  hundred  and  forty  of  the  laws  of  nineteen  hundred  and  ten,  is  hereby 
amended  by  inserting  therein  a  new  section  to  follow  section  eight  hundred 
and  thirty-four,  to  be  section  eight  hundred  and  thirty-five,  to  read  as  follows: 

§  835.  Industrial  teachers'  scholarships.  The  commissioner  of  education  is 
hereby  authorized  and  empowered  to  award  twenty-five  industrial  teachers' 
scholarships  annually,  under  rules  and  regulations  to  be  adopted  by  the 
regents  of  the  university  of  the  state  of  New  York,  which  shall  entitle  the 
holders  thereof  to  receive  from  the  state  the  sum  of  not  more  than  two 
thousand  dollars  each  for  maintenance  and  support  for  the  term  of  one  year 
while  in  attendance  upon  the  vocational  department  of  a  state  normal  school 
or  schools.  Only  such  men  as  shall  possess  satisfactory  educational  qualifica- 
tions in  the  opinion  of  the  commissioner  of  education  and  who  have  had  at 
least  fiye  years  of  successful  experience  in  a  trade,  industrial  or  technical 
occupation,  shall  be  eligible  to  receive  such  scholarships.  The  regents  of  the 
university  of  the  state  of  New  York  shall  determine  from  time  to  time  the 
number  of  men  to  be  selected  from  the  several  trades,  industrial  or  technical 
occupations  in  order  to  meet  the  need  of  teachers  in  the  vocational  schools. 

S  2.  The  sum  of  fifty  thousand  dollars  ($60,000)  is  hereby  appropriated 
out  of  any  money  in  the  state  treasury  not  otherwise  appropriated  for  the 
purpose  of  carrying  out  the  provisions  of  this  act.  Such  sum  shall  be  paid 
out  by  the  treasurer  on  the  warrant  of  the  comptroller  and  the  certificate 
of  the  commissioner  of  education. 

§  3.  This  act  shall  take  effect  immediately. 

Approved  May  20. 
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Chapter  86a. 

An  Act  to  amend  the  pnblic  service  commissions  law,  in  relation  to  inTestiga- 

tion  of  accidents. 

TJie  People  of  the  State  of  New  York,  ropr^senied  m  Bemate  OMd  Assembly, 
do  enact  aa  follows: 

Section  1.  Section  forty-seven  of  diapter  four  hundred  and  eighty  of  the 
lawB  of  nineteen  hundred  and  ten,  entitled  ''An  act  in  relation  to  public 
service  commissions,  constituting  chapter  forty-eight  of  the  consolidated  laws," 
is  hereby  amended  to  read  as  follows: 

f  47.  Investigation  of  accidents.  Each  commission  shall  investigate  the 
cause  of  all  accidents  on  any  railroad  or  street  railroad  within  its  district 
which  result  in  loss  of  life  or  injury  to  persons  or  property,  and  which  in  its 
judgment  shall  require  investigation.  The  first  district  commission  shall 
appoint  not  less  than  one,  and  the  second  district  commission  not  less  than 
two,  accident  inspectors  whose  salaries  shall  he  fiwed  by  the  commission. 
Every  common  carrier,  railroad  corporation  and  street  railroad  corporation 
is  hereby  required  to  give  immediate  notice  to  the  commission  of  every  acci- 
dent happening  upon  any  line  <^  railroad  or  street  railroad  owned,  operated, 
controlled  or  leased  by  it,  within  the  territory  over  which  such  commission 
hajB  jurisdiction  in  such  manner  as  the  commission  may  direct.  Such  notice 
shall  not  be  admitted  as  evidence  or  used  for  any  purpose  against  such  com- 
mon carrier,  railroad  corporation  or  street  railroad  corporation  giving  such 
notice  in  any  suit  or  action  for  damages  growing  out  of  any  matter  mentioned 
in  said  notice. 

%  2.  This  act  shall  take  effect  immediately. 

Approved  May  21. 

Chapter  867. 

Aa  Act  to  amend  the  railroad  law,  in  reUtiim  to  inspectini  of  iocomotive 

boilers  and  equipment 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  seventy-three  of  chapter  four  hundred  and  eighty-one 
of  the  laws  of  nineteen  hundred  and  ten,  entitled  *'An  act  in  relation  to  rail- 
roads, constituting  chapter  forty-nine  of  the  consolidated  laws,"  is  hereby 
amended  to  read  aa  follows: 

§  73.  State  [inspector]  inspectors  of  locomotive  boilers [.]  and  equipment. 
The  office  of  state  inspector  of  locomotive  boilers  is  continued.  [Said  inspector 
shall  be  appointed  by  the  public  service  commissions  and  shall  receive  a  com- 
pensation to  be  fixed  by  the  commission,  not  exceeding  three  thousand  dollars 
per  year.]  Not  less  than  six  equipment  inspectors  shall  be  appointed  by  the 
public  service  commission,  five  of  whom  shall  be  familiar  with  the  construc- 
tion and  operation  of  locomotive  engines  and  their  appurtenances,  and  one 
of  whom  shcUl  be  fctmiliar  with  the  construction  of  electric  locomotives  and 
the  operation  of  electrical  multiple  unit  trains,  whose  salaries  shall  be  fiated 
by  the  commission.  [He]  They  shall,  under  the  direction  of  the  commission, 
inspect  boilers  or  locomotives  used  by  railroad  corporations  operating  steam 
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railroads  within  the  state,  and  may  cause  the  same  to  be  tested  by  hydro- 
static tests  and  shall  perform  such  other  duties  in  connection  with  the  inspec- 
tion and  test  of  locomotive  boilers  as  the  commission  shall  direct.  But  this 
section  shall  not  relieve  any  railroad  corporation  from  the  duties  imposed 
by  the  preceding  section. 

%  2.  This  act  shall  take  effect  immediately. 

Approved  May  21. 

Chapter  894I 

An  Act  making  an  appropriation  for  expenses  of  the  board  appointed  by  the 
governor  for  the  promotion  of  better  relations  between  workers  and  their 
employers  and  the  prevention  of  strikes  and  lockouts. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Asaembly, 
do  enact  as  follows: 

Section  1.  The  sum  of  twenty-five  thousand  dollars  ($25,000),  or  so  much 
thereof  as  may  be  necessary,  is  hereby  appropriated  for  expenses  of  the  labor 
board,  as  the  same  has  been  or  may  be  constituted  by  appointments  by  the 
governor,  and  representing  employers,  employees  and  the  public,  to  promote 
better  relations  between  workers  and  their  employers  and,  so  far  as  possible, 
to  prevent  or  adjust  strikes  and  lockouts;  which  board  was  created  pursuant 
to  a  resolution  adopted  at  a  conference  of  citizens  interested  in  the  solution 
of  industrial  problems,  which  was  held  in  Albany  on  August  twentieth,  nine- 
teen hundred  and  nineteen.  The  governor  shall  certify  to  the  comptroller 
the  name  of  the  chairman  of  such  board,  and  the  moneys  hereby  appropriated 
shall  be  paid  out  by  the  state  treasurer  on  the  warrant  of  the  comptroller, 
on  the  order  of  such  chairman.  Such  moneys  shall  not  be  available  for 
expenses  incurred  after  the  governor  shall  have  certified  to  the  comptroller 
that  the  emergency  for  which  such  board  was  created  has  ceased. 

f  2.  This  act  shall  take  effect  immediately. 

Approved  May  21. 
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Cluipter  86a. 

An  Act  to  amend  the  pnblic  service  conunisiiona  law,  in  relation  to  investiga- 
tion of  accidents. 

TJie  People  of  the  State  of  New  York^  represented  m  Bema4e  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  forty-seven  of  diapter  four  hundred  and  eighty  of  the 
laws  of  nineteen  hnndred  and  ten,  entitled  "An  act  in  relation  to  pnblic 
service  commissions,  constituting  chapter  forty-eight  of  the  consolidated  laws/' 
is  hereby  amended  to  read  as  follows: 

§  47.  Investigation  of  accidents.  Each  commission  shall  investigate  the 
cause  of  all  accidents  on  any  railroad  or  street  railroad  within  its  district 
which  result  in  loss  of  life  or  injury  to  persons  or  property,  and  whidi  in  its 
judgment  shall  require  investigation.  The  first  district  commission  shaU 
appoint  not  less  than  one,  and  the  second  district  commission  not  less  than 
two,  accident  inspectors  whose  saiaries  shall  he  fixed  by  the  commission. 
Every  common  carrier,  railroad  corporation  and  street  railroad  corporation 
is  hereby  required  to  give  immediate  notice  to  the  commission  of  every  acci- 
dent happening  upon  any  line  oi  railroad  or  street  railroad  owned,  operated, 
controlled  or  leased  by  it,  within  the  territory  over  which  such  conmiission 
hajB  jurisdiction  in  such  manner  as  the  commission  may  direct.  Such  notice 
shall  not  be  admitted  as  evidence  or  used  for  any  purpose  against  such  com- 
mon carrier,  railroad  corporation  or  street  railroad  corporation  giving  snch 
notice  in  any  suit  or  action  for  damages  growing  out  of  any  matter  mentioned 
in  said  notice. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  May  21. 

Chapter  867. 

Aa  Act  to  amend  the  railroad  law,  in  relation  to  in^ectini  of  locomotive 

boUexB  and  equipment. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  seventy-three  of  chapter  four  hundred  and  ei^ty-ooe 
of  the  laws  of  nineteen  hundred  and  ten,  entitled  ''An  act  in  relation  to  rail- 
roads, constituting  chapter  forty-nine  of  the  consolidated  laws,"  is  hereby 
amended  to  read  aa  follows: 

§  73.  State  [inspector]  inspectors  of  locomotive  boilers [.]  and  equipment 
The  office  of  state  inspector  of  locomotive  boilers  is  continued.  [Said  inspector 
shall  be  appointed  by  the  public  service  commissions  and  shall  receive  a  caia- 
pensation  to  be  fixed  by  the  commission,  not  exceeding  three  thousand  dollars 
per  year.]  Not  less  than  six  equipment  inspectors  shaU  be  appointed  by  the 
public  service  commission,  five  of  wJiom  shall  be  famiUar  with  the  construc- 
tion and  operation  of  locomotive  engines  and  their  appurtenances,  and  one 
of  whom  shcdl  be  familiar  with  the  construction  of  electric  locomotives  and 
the  operation  of  electrical  multiple  unit  trains,  whose  salaries  shall  be  fi^ 
by  the  commission.  [He]  They  shall,  under  the  direction  of  the  oommisfflon, 
inspect  boilers  or  locomotives  used  by  railroad  corporations  operating  steam 
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railroads  within  the  state,  and  may  cause  the  same  to  be  tested  by  hydro- 
static tests  and  shall  perform  such  other  duties  in  connection  with  the  inspec- 
tion and  test  of  locomotive  boilers  as  the  commission  shall  direct.  But  this 
section  shall  not  relieve  any  railroad  corporation  from  the  duties  imposed 
by  the  preceding  section. 

S  2.  This  act  shall  take  effect  immediately. 

Approved  May  21. 

Chapter  894I 

An  Act  making  an  appropriation  for  expenses  of  the  board  appointed  by  the 
governor  for  the  promotion  of  better  relations  between  workers  and  their 
employers  and  the  prevention  of  strikes  and  lockonts. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enctct  as  follows: 

Section  1.  The  sum  of  twenty-five  thousand  dollars  ($25,000),  or  so  much 
thereof  as  may  be  necessary,  is  hereby  appropriated  for  expenses  of  the  labor 
board,  as  the  same  has  been  or  may  be  constituted  by  appointments  by  the 
governor,  and  representing  employers,  employees  and  the  public,  to  promote 
better  relations  between  workers  and  their  employers  and,  so  far  as  possible, 
to  prevent  or  adjust  strikes  and  lockouts;  which  board  was  created  pursuant 
to  a  resolution  adopted  at  a  conference  of  citizens  interested  in  the  solution 
of  industrial  problems,  which  was  held  in  Albany  on  August  twentieth,  nine- 
teen hundred  and  nineteen.  The  governor  shall  certify  to  the  comptroller 
the  name  of  the  chairman  of  such  board,  and  the  moneys  hereby  appropriated 
shall  be  paid  out  by  the  state  treasurer  on  the  warrant  of  the  comptroller, 
on  the  order  of  such  chairman.  Such  moneys  shall  not  be  available  for 
expenses  incurred  after  the  governor  shall  have  certified  to  the  comptroller 
that  the  emergency  for  which  such  board  was  created  has  ceased. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  May  21. 
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RECOMMENDATIONS 

The  Bureau  of  Women  in  Industry  recognizes  that  recommenda- 
tions for  the  improvement  of  the  labor  policy  of  the  Telephone 
Company  fall  under  two  general  headings : 

First,  reduction  of  labor  turnover.  A  telephone  operator  is  not 
a  real  asset  to  the  Company  until  she  has  been  with  it  for  one 
year.  Therefore,  every  effort  should  be  made  to  retain  the 
operators. 

Second,  an  increased  number  of  operators.  TraiRc  has  increased 
27.5%  from  January,  1919,  to  January,  1920.  It  is  necessary, 
therefore,  that  the  number  of  operators  increase  proportionately 
to  the  increase  in  traffic. 

As  means  of  meeting  the  problems  presented  by  these  two  fac- 
tors, the  Bureau  of  Women  in  Industry  would  therefore 
recommend : 

(1)  Scientific  selection  of  suitable  operators  by  the  Employ- 
ment Department  in  order  to  decrease  the  labor  turnover  within 
the  IVaining  School  itself. 

(2)  A  re-organization  of  labor  management,  so.  that  the  same 
department,  preferably  the  Employment  Department,  is  responsi- 
ble for  employing,  dismissing  and  accepting  resignations  of 
operators,  thus  securing  co-ordinated  methods  of  handling  labor 
supply. 

(3)  The  limitation  of  the  number  of  working  days  to  six. 

(4)  Compulsory  rest  periods  of  15  to  20  minutes  at  reasonable 
intervals  for  every  operator,  preferably  splitting  the  trick  in  two 
equal  parts. 

(5)  The  elimination  of  all  overtime,  and  the  gradual  establish- 
ment of  a  seven-hour  shift  for  the  day  and  the  night  operators 
similar  to  the  seven-hour  shift  for  evening  and  split-trick 
operators. 

(6)  A  higher  maximum  wage  rate,  and  a  faster  rate  of  pro- 
motion for  an  employee  who  has  been  in  the  service  two  years. 
Increase  in  wage,  after  this  period,  which  marks  the  beginning 
of  100%  efficiency,  should  be  such  that  it  will  be  an  incentive  to 
remain  with  the  Company. 
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(7)  The  extension  of  the  facilities  of  the  Medical  Department 
to  give  operators  periodical  physical  examinations  with  particfular 
reference  to  nervous  strain  and  its  effect  on  health  and  eflSciencv. 
In  order  to  make  this  effective,  complete  medical  records  for  each 
employee  should  be  kept. 

(8)  A  democratic  system  of  organization  and  representation 
among  the  employees,  through  which  thejr  may  express  their  de- 
sires and  by  which  they  may  acquire  a  sense  of  responsibilttj 
toward  their  work. 

The  Bureau  of  Women  in  Industry  would  recommend  further: 

(1)  An  amendment  or  amendments  to  the  Labor  Law  whici 
shall  include  telephone  exchanges  as  subject  to  the  supervision  of 
the  Industrial  Commission  as  prescribed  for  factory  and  mercan- 
tile establishments  under  Section  51-a  of  the  Labor  Law. 

(2)  The  serious  cojisideration  by  the  Public  Service  Commis- 
sion of  the  items  in  this  report  which  have  a  bearing  upon  the 
much  complained  of  inadequacy  of  the  telephone  service,  with  such 
action  to  remedy  these  defects  as  is  possible  under  its  broad 
powers. 


INTRODUCTION 

Tho  service  which  the  public  received  from  the  Telephone  Com- 
pany in  the  pre-war  period  was  almost  above  criticism.  In  the 
last  two  years,  especially  during  the  year  191i9',  the  service  deterio- 
rated to  such  an  extent  that  business  was  crippled  and  the  public 
seriously  inconvenienced.  By  December,  1919,  the  situation  had 
become  so  acute  that  the  Governor,  desirous  of  throwing  some 
light  on  the  relation  of  the  working  conditions  of  telephone  oper- 
ators to  the  increasingly  inefficient  service  rendered  the  public, 
sent  the  following  letter  to  the  Industrial  Commission  of  the  State 
of  New  York : 

December  22,  1919. 
The  Honorable,  The  State  Induetrial  Commiaeion,  230  Fifth  Avenue,  Neto 
York  City: 

You  are  hereby  directed  to  request  the  Bureau  of  Women  in  Industry 
to  make  an  investigation  of  the  conditions  of  employment  for  women  in  the 
telephone  exchanges  throughout  the  State  with  especial  reference  to 

1st-— Wages 

2bd  —  Hours  of  labor 

3rd  —  Sanitation 

4th  —  Labor  turnover  and  its  causes; 
that  this  special  investigation  be  made  for  the  purpose  of  supplying  your 
Commission  and  the  Public  Service  Commission  with  necessary  information. 
According  to  the  newspapers  some  investigation  of  the  telephone 
exchanges  has  been  made  by  the  Health  Commissioner  of  the  City  of  New 
York.  I  am  also  informed  that  the  employees  of  the  telephone  companies  have 
asked  for  a  hearing  on  the  question  of  their  wages,  before  the  Public  Service 
Conmiission.  I  am  given  to  understand  that  this  hearing  is  to  be  held  some- 
time in  January. 

Truly  yours, 

ALFRED  B.  SMITH. 

On  December  23,  1919,  the  Industrial  Commission  of  the  State 
of  New  York  passed  a  resolution  requesting  the  Bureau  of  Women 
in  Industry  to  make  the  investigation  of  the  conditions  of  employ- 
ment for  women  in  the  telephone  exchanges  throughout  the  State, 
with  special  reference  to  wages,  hours  of  labor,  sanitation,  labor 
turnover  and  its  causes. 

Telephony  is  one  of  the  newest  of  our  large  commercial  indus- 
tries, dating  only  from  1876.     In  the  earlier  years  of  its  history 
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the  telephone  industry  employed  only  men  and  boys,  but  in  its 
development  it  has  become  one  of  the  largest  employers  of  women 
and  girls.  Executives  in  the  telephone  industry  make  the  daim 
that  women  are  much  more  successful  and  satisfactory  operators 
than  men  or  boys,  and  hence  the  replacement  of  men  and  boys  by 
women  and  girls  on  the  operating  force. 

There  is  perhaps  no  other  industry  that  has  so  rapidly  increased 
in  improvements  and  where  invention  has  played  such  a  large 
part. 

The  farmer  living  in  remote  districts  of  the  Middle  West  is  in 
close  communication,  by  means  of  the  telephone,  with  his  neigh- 
bor and  the  country  store.  The  business  man,  spending  his  sum- 
mer on  the  coast  of  Maine,  can  be  kept  in  constant  contact,  by 
means  of  the  telephone,  with  his  office  in  New  York  City.  From 
coast  to  coast,  ail  over  the  country,  the  telephone  has  come  to  play 
an  important  part  in  economic,  social  and  industrial  life. 

The  American  Telephone  and  Telegraph  Company  system  prac- 
tically controls  the  great  national  net-work  of  toll  lines.  The  New 
York  Telephone  Company  is  a  subsidiary  Company  of  the  Ameri- 
can Telephone  and  Tel^raph  Company  and  in  New  York  City 
handles  only  local  and  suburban  calls. 

The  telephone  industry  is  a  continuous  one  —  it  must  operate 
twenty-four  hours  of  the  day  and  seven  days  of  the  week.  Because 
of  the  fact  that  it  is  a  public  utility  the  fixing  of  rates  and  stand- 
ards is  within  the  power  of  the  Public  Service  Commission.  This 
Commission,  however,  has  never  done  anything  more  than  the 
fixing  of  rates.  It  has  never  exercised  its  power  to  go  into  the 
efficiency  of  the  organization  from  the  point  of  view  of  the  worker. 

The  women  who  are  employed  by  the  New  York  Telephone 
Company  are  not  subject  to  any  of  the  regulations  of  the  New 
York  State  Labor  Laws.  The  laws  limiting  the  hours  of  factory 
and  mercantile  workers  to  nine  a  day  and  fifty-four  a  week,  and 
prohibiting  their  employment  at  night,  do  not  cover  ihe  telephone 
operators. 

Two  studies  of  importance  have  already  been  made.  The  first 
was  published  in  1907,  and  was  a  report  of  the  Royal  Commission 
on  a  dispute  respecting  hours  of  employment  between  the  Bell  Tele- 
phone Company  of  Canada  and  the  operators  of  Toronto,  Ontario. 
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This  dispute  hinged  on  the  point  that  the  working  time  of  the 
operators  was  to  be  lengthened  from  5  to  8  hours.  The  operators 
contended  that  it  was  a  physical  impossibility  to  stand  such  long 
hours.  The  Company  at  that  time  refused  to  deal  with  them  in 
any  way  and  a  strike  was  threatened,  which  would  so  seriously 
have  affected  the  public's  interest  that  the  Canadian  Government 
stepped  in  to  settle  the  dispute. 

The  second  investigation  was  that  of  the  Department  of  Com- 
merce and  Labor  of  the  United  States  Government  in  1910,  after 
a  resolution  was  introduced  into  the  Senate  asking  that  an  investi- 
gation be  made  of  the  telephone  companies  engaged  in  the  conduct 
of  inter-state  business  as  to  their  method  of  business,  wages,  hours, 
etc.  Both  these  reports  threw  considerable  light  on  telephony, 
and  arc  significant  in  that  these  official  bodies  at  that  time  argued 
that  the  wages  of  the  workers  were  too  low  and  the  hours  too  long. 


SCOPE  OF  STUDY 

Following  the  suggestions  in  the  Governor's  letter,  the  points 
covered  in  the  study  submitted  deal  generally  with  hours,  wages 
and  labor  turnover.  Sanitation  was  not  considered  to  any  great 
extent  in  this  investigation,  because  of  lack  of  time  and  because  the 
Board  of  Health  of  the  City  of  New  York  had  so  recently  made 
a  survey  of  sanitary  conditions  in  the  Telephone  Company. 

In  conference  between  officials  of  the  Telephone  Company  and 
the  Chief  of  the  Bureau  of  Women  in  Industry,  the  week  ending 
December  13,  1919,  was  decided  upon  as  a  typical  period  of  time 
in  which  to  study  the  pay-roll  and  the  hours  of  the  operating  force. 
The  hour  and  wage  discussions  which  are  considered  in  this  repon 
cover  only  this  week.  The  labor  turnover,  however,  is  taken  on  a 
yearly  basis  for  the  year  1919,  and  in  other  parts  of  the  report, 
wherever  possible,  records  for  the  entire  year  are  used. 

Roughly  speaking  the  study  covers  two-thirds  of  the  girls  em- 
ployeil  in  the  exchanges  of  each  geographical  division,  totaling 
12,326  operators.  The  choice  of  exchanges  was  also  reached  in 
conference  with  officials  of  the  New  York  Telephone  Company, 
in  order  that  we  might  have  a  correct  picture 

In  undertaking  this  study  of  the  New  York  Telephone  Com- 
pany, the  Bureau  of  Women  in  Industry  had  the  fullest  co-opera- 
tion and  support  from  the  officials  of  the  Company.  An  office  was 
assigned  to  the  Bureau  in  the  New  York  Telephone  Company's 
building  and  the  officials  of  the  Company  gave  unsparingly  of 
their  time  and  assistance. 

The  Bureau  of  Women  in  Industry  began  this  study  on  January 
2,  1920,  and  is  submitting  the  final  report  to  the  Industrial  Com- 
mission of  New  York  State  on  April  6,  1920. 
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SYSTEMS  OF  EMPLOYMENT  AND  TRAINING 

The  main  difficulty  in  the  Telephone  Company  in  New  York 
City  at  the  present  time  is  the  fact  that  there  is  not  a  sufficient 
supply  of  trained  operators  to  care  adequately  for  the  central 
office  positions.  The  employment  methods  of  the  Company  are 
then  of  paramount  importance. 

Prior  to  July,  1919,  the  employment  for  the  New  York  Tele- 
phone Company  was  handled  locally  through  the  division  Supei-- 
intendents  of  Traffic  in  co-operation  with  the  Advertising  and 
Publicity  Departments  and  the  Training  Schools,  and  ordinarily 
there  was  a  waiting  list  of  girls  who  wished  to  become  telephone 
operators.  This  is  still  true  in  some  parts  of  the  State  at  the 
present  time.  In  Albany,  for  instance,  there  were  50  girls  on  th<» 
waiting  list  in  January  of  this  year.  In  New  York  City,  however, 
the  situation  ha<l  become  so  serious  by  July  of  last  year  that  the 
employment  work  was  separated  from  the  Training  School  and 
made  into  a  department,  with  an  Employment  Manager  in  charge. 

In  September,  1919,  the  main  employment  office  for  operators 
at  1158  Broadway  was  opened,  after  some  $5,600  had  been  spent 
on  remodeling  and  furnishing  the  necessary  rooms.  A  staff  of 
seven  are  employed  at  this  office,  where  everything  has  been 
arranged  to  show  the  applicants  who  come  in  that  telephone 
operating  is  an  attractive  occupation. 

The  policy  of  the  Employment  Department  has  been  one  made 
necessary  by  the  desperate  need  of  the  Company  —  a  policy  of 
securing  operators  at  any  cost,  by  any  l^itimate  means.  No 
money  has  been  spared.  Few  experiments  in  systems  of  advertis- 
ing, bonus  plans,  etc.,  have  been  left  untried.  The  Employment 
Department,  created  because  of  the  serious  situation  due  to  a 
shortage  in  operators,  has  had  that  unhappy  problem  of  attempting 
to  meet  ever  increasing  difficulties.  With  the  public  clamoring 
on  one  hand  for  better  service,  with  operators  constantly  and 
increasingly  leaving,  on  the  other  hand,  the  Employment  Depart- 
ment has  had  to  struggle  somehow  to  meet  the  situation  as  best  it 
might,  and  its  course  has  not  been  an  easy  one.    By  February  first 
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the  Department  was  mftintainiiig  six  offices  not  including  the 
executive  offices  of  the  Employment  Manager^  and  the  staff  num- 
bered ninety.  Efforts  are  made  to  reach  every  possible  source  of 
supply  through  talks  given  at  schools  and  women's  clubs,  persoiial 
pleas  made  to  school  teachers  and  ministers,  advertising,  and 
recruiting  through  the  Company's  employees.  A  special  recruit- 
ing staff  of  over  60  persons  to  visit  girls  at  their  homes  and  follow 
up  every  possible  applicant  has  been  established.  Every  due 
which  may  result  in  securing  a  new  operator  is  followed  up. 

When  one  takes  into  account  the  fact  that  the  head  of  the 
Training  School  considers  a  girl  an  actual  cost  to  the  Company 
until  she  has  been  with  it  at  least  a  year,  and  that  the  traffic  engi- 
neers do  not  feel  that  a  girl  can  carry  a  complete  "  load  "  until 
she  has  been  in  the  service  two  years,  the  securing  and  retaining 
of  the  right  type  of  worker  seems  of  paramount  importance.  With 
the  general  industrial  situation  such  as  it  has  been  and  is,  and 
with  the  former  wages  and  increases  offered  by  the  Telephone 
Company  no  special  inducement,  it  has  been  impossible,  hereto- 
fore, to  secure  the  type  of  applicant  desired  in  many  instances. 

Before  the  need  of  operators  became  so  desperate  certain  tests 
were  given  almost  in  the  nature  of  examinations  and  it  was  pos- 
sible to  select  from  among  st  group  of  girls  and  choose  after 
consideration  the  ones  best  fitted  for  telephone  operating.  A  tra- 
dition of  social  position,  carefully  fostered  by  the  Company,  sur- 
rounded the  telephone  operator  and  many  girls  preferred  telephone 
operating  to  factory  or  store  work  for  this  reason.  At  the  present 
time  while  every  effort  is  made,  of  course,  to  secure  the  best  type 
of  girl,  it  has  been  impossible  to  live  up  to  the  old  standards  and 
the  Company  eagerly  accepts  any  girl  who  seems  at  all  likely. 
The  choice  of  operators  must  of  necessity  be  governed  by  tiie 
number  and  quality  of  the  applicants,  and  the  number  and  quality 
of  the  applicants  now  being  obtained  by  the  Telephone  Company 
is  different  from  the  number  and  quality  of  the  girls  who  entered 
the  telephone  service  a  few  years  ago. 

In  order  to  know  something  of  the  type  of  girl  now  being  cm- 
pl(^ed  by  the  Telephone  Company,  the  records  of  816  applicants, 
considered  eligible  in  December  and  January,  were  gone  over  by 
the  Bureau.    Almost  two-fifths  of  these  girls  were  16  and  17  years 
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of  age,  and  71  per  oent  were  under  21.  Fifty-five  (55)  children 
of  14  and  15  years  of  age^  with  working  papers,  had  been  taken  on 
to  be  trained  to  become  operators^  usually  serving  as  messengers 
for  the  first  few  weeks.  Considering  the  youth  of  these  girls  and 
the  desire  of  tho  Company  to  secure  workers  direct  from  school, 
it  is  surprising  that  only  23  per  cent  applying  for  operator's  posi- 
tions had  never  worked  before.  The  industrial  experience  which 
the  77  per  cent  had  had,  however,  had  been  for  the  most  part  very 
short  and  of  a  changing  and  spasmodic  character.  The  largest  pro- 
portion of  these  girls  had  had  some  clerical  experience  and  a  num- 
ber almost  equally  large  had  done  factory  work.  About  15  per 
cent  had  worked  in  stores,  run  elevators,  been  domestic  servants, 
etc.,  and  12  per  cent  —  9|&  —  had  had  previous  experience  in 
telephone  operating. 

The  largest  single  group  of  the  girls  — 13  per  cent  —  had 
received  at  their  last  work  $12  per  week,  which  was  the  starting 
wage  paid  by  the  Telephone  Company  at  the  time  they  applied. 
Twenty  per  cent  (20%)  had  been  receiving  under  $12,  and  51 
per  cent  of  them  had  been  receiving  less  than  $15.00.  Only  5 
per  cent  had  earned  $18  or  more. 

Seven  hundred  and  fifty-two  (752)  of  the  girls  were  living  at 
home  or  with  relatives;  the  remaining  64  were  living  alone  or 
with  a  friend.  There  were  88  married  women  among  the  appli- 
cants, 14  of  whom  were  widows.  It  waa  known  that  37  of  these 
applicants  had  children,  in  all  cases  young  children.  Seventy- 
four  (74)  of  the  88  had  definitely  asked  for  night  work  and  in 
many  cases  special  notes  were  found  on  the  applications  stating 
that  the  woman  wished  night  work  in  order  that  she  might  be 
free  diiring  the  day  to  attend  to  her  children  and  household  duties. 

Of  the  99  girls  who  had  had  previous  telephone  experience, 
more  than  half  had  been  telephone  operators  for  less  than  a  year. 
The  Company,  however,  is  making  a  special  effort  to  get  back  the 
girls  who  have  had  some  experience  and  it  hopes  to  be  able  to 
induce  an  increasing  number  of  girls  who  have  left  the  Telephone 
Company  to  return.  So  far  as  wage  scales  are  concerned  in  these 
cases,  the  Company's  policy  is  to  credit  the  girl  with  all  her  exper- 
ience if  she  has  been  away  from  the  Company  less  than  a  year. 
If  she  has  been  out  of  the  service  more  than  a  year,  6  months 
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credit  from  her  previous  service  period  is  deducted.  At  the  discre- 
tion of  the  chief  operator,  a  girl  who  has  been  away  between  12  and 
15  months  may  be  credited  with  her  entire  experience.  Benefits  and 
anniversary  gifts  are,  of  course,  affected  by  any  break  in  service 
aad  the  girl  is  obliged  to  ''  begin  again." 

Dr.  Kichardson  has  stated  that  '^  concentration,  accuracy,  self- 
control  and  c(H>rdination ''  are  the  most  important  factors  in  effir 
cient  telephone  operating.  The  education  and  general  intelligence 
of  the  ox)erators  is  therefore  significant. 

The  application  blanks  in  801  cases  contained  a  statement  made 
by  the  interviewer  as  to  the  girl's  general  intelligence.  Five  hun- 
dred and  sixty  (560)  times  this  general  intelligence  was  rated  as 
fair;  115  times,  or  in  14  per  cent  of  the  cases,  it  was  questioned 
or  marked  as  doubtful,  and  in  55  cases  it  was  definitely  stated 
that  the  girl  was  not  "  bright/'  Only  27  times  were  the  applicants 
rated  as  ^'  good  "  as  to  their  intelligence.  Of  course  these  ratings 
vary  with  the  interviewer,  and  it  was  noted  that  in  some  cases 
an  applicant  who  had  been  turned  down  as  ineligible  by  one  inter- 
viewer, would  be  reconsidered  and  classed  as  "  eligible  "  by  some- 
one else. 

It  was  also  significant  that  in  a  large  number  of  cases  the  inter- 
viewers had  recommended  that  the  girl  return  and  re-apply  after 
some  miTLor  difficulty  had  been  adjusted,  such  as  securing  glasses 
for  some  minor  eye  trouble,  or  seeing  to  some  matter  of  cleanliness. 
Apparently  every  effort  was  being  made  by  the  interviewers  to 
secure  whatever  material  seemed  possible. 

Once  an  applicant  has  been  rated  as  eligible,  everything  possible 
is  done  to  have  her  enter  the  school  at  once.  Aside  from  former 
employers,  a  reference  is  usually  desired  from  the  minister  or 
priest  of  the  girl's  church.  A  reference  from  an  employee  of  the 
Company  is  considered  sufficient,  and  additional  information  in 
these  cases  is  seldom  secured.  Form  letters  are,  of  course,  sent  out 
in  many  instances  to  secure  recommendations,  but  often  the  replies 
to  these  do  not  come  in  until  sometime  after  the  girl  has  been 
placed  in  the  training  school. 

The  fact  of  the  matter  is  that  absolute  necessity  for  securing 
operators  without  delay  has  governed  every  experiment  or  policy 
of  the  Employment  Department,  Girls  must  be  brought  into  the 
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service  of  the  Telephone  Company;  no  cost  in  efforts  to  secure 
them  is  too  great.  Once  secured,  they  must  be  pushed  into  the 
0Qhool  quickly  and  standards  which  at  a  more  normal  time  in  the 
employment  situation  of  the  Company  would  be  rigidly  upheld,  are 
modified  or  waived.  The  large  labor  turnover  in  the  training 
school  may  be  in  a  measure  accounted  for  by  the  attempt  to  try  out 
girls  whose  ability  is  questioned  from  the  first^  to  make  the  neces- 
sary physical  examinations  after  the  girl  enters  training,  rather 
than  before,  and  to  secure  the  minimum  in  the  way  of  reference^  in 
order  to  save  time. 

Advertising. 

For  the  months  of  October,  November  and  December,  1919,  the 
Company  spent  in  "  help  wanted  "  advertisements  in  the  New 
York  daily  newspapers  $37,564.  Added  to  this,  it  spent,  over 
the  same  length  of  time,  $14,600  for  its  recruiting  system,  that  is 
sending  out  special  agents  to  recruit  girls  for  the  service.  The 
Companj'  also  paid,  during  the  same  period  of  time,  $1,125  as 
bonuses  to  the  people  in  their  employ  who.  brought  in  new  workers. 
Five  hundred  and  fifty-four  (554)  days  off  were  given  to  em- 
ployees bringing  in  new  recruits,  which,  figured  at  about  $2.50  per 
day,  makes  this  cost  approximately  $1,385. 

In  addition  to  this,  the  Company  utilized  $3,200  worth  of  news- 
paper space  a  week,  fox  which  they  had  formerly  contracted,  which 
up  to  this  time  had  been  used  for  purposes  other  than  advertising 
for  help;  making  a  total  for  12  weeks  of  $28,400.  Thus  the  sum 
total  of  $93,074  was  spent  during  the  last  three  months  of  the 
year  1919  in  attempts  to  secure  operators. 

According  to  the  Company's  own  figures  for  these  same  three 
months,  the  total  acquisition  to  their  operating  force  was  592 
operators  —  gaining  1,649  to  their  force  and  losing  957. 

Newspaper  "  ads  "  is  one  of  the  most  common  and  successful 
methods  of  securing  young  and  unskilled  workers.  Its  greatest 
weakness  is  that  it  is  indiscriminating  and  entails  considerable 
expense  in  the  weeding  out  of  undesirable  applicants.  There 
were  19,862  applicants  in  the  year  1919.  Out  of  this  number, 
7,810,  or  less  than  one-half,  were  notified  to  report  for  training. 

Not  a  stone  has  been  left  unturned  by  the  Company  to  secure 
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operators.  A  large  sum  of  mon^  has  been  spent  and  the  number 
of  girls  applying  last  year  (19^862)  hag  shown  that  the  methods 
used  by  the  Company  for  obtaining  applicants  have  been  highly 
suocessf ul.  The  outstanding  weakness  has  been  the  lack  of  a  well- 
defined  and  well-applied  poli<^  to  retain  the  girls,  and  the  eetah- 
lishment  of  a  goal  in  length  of  service  that  is  worthy  of  attainment. 

Dortnitory, 

In  au  effort  to  increase  the  number  of  operatoxs,  the  Telephone 
Company  entered  upon  a  policy  in  New  York  City  which  was 
adopted  during  the  period  of  the  war  in  Washington  to  meet  the 
emergency  of  increased  traffic.  This  was  the  "  living  in  '^  system. 
The  Cathedral  Dormitory  was  opened  by  the  Telephone  Company 
and  operators  were  brought  to  New  York  from  up-state,  living  in 
the  dormitory  entirely  at  the  expense  of  the  Company.  Theee 
operators  received  the  same  rate  of  pay  which  they  had  been  receiv- 
ing for  wojk  up^state.  Although  in  the  majority  of  instances 
this  rate  waa  lower  than  that  paid  the  New  York  City  girls,  if 
taken  together  with  free  living,  it  became  a  wage  out  of  all  pro- 
portion with  that  paid  the  regular  New  York  City  operators. 

The  Company  spent  $14,313.95  in  alterations  to  make  the 
building;  adaptable  for  dormitory  use;  $18,82^2.77  was  then  spent 
in  equipping  the  dormitory  with  the  necessary  furniture,  making 
the  total  initial  expenditure  on  the  part  of  the  Company 
$33,1«6.72. 

In  September  the  average  number  of  operators  accommodated 
in  the  dormitory  was  109;  in  October,  138;  in  November,  165; 
and  in  December,  145.  Over  against  10.9  accommodated  in  Sep- 
tember there  was  a  total  expenditure  for  supervision,  miscella- 
neous and  house  service  of  $8,941.85 ;  in  October  over  again3t  138, 
there  was  a  total  expenditure  of  $9,256.76;  in  November  over 
against  155,  there  was  a  total  expenditure  of  $9,086.64;  and  in 
December  over  against  145,  there  was  a  total  expenditure  of 
$9,812.95. 

At  an  expense  of  about  $67  per  month  per  person,  irrespective 
of  the  $33,196.72  spent  on  alterations  and  equipment,  the  Com- 
pany has  been  able  to  increase  its  operating  force  approximately 
145  girls. 

This  policy  is  purely  a  temporary  one  and  will  be  discontinued 
at  the  earliest  opportunity. 
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Employment  Standards. 

The  Company  definitely  desires  a  certain  type  of  girl  —  in  age 
she  should  he  between  16  and  23,  with  exceptions  for  night  work 
operators,  where  the  maximum  is  35.  The  Company  has  in  mind 
the  growing  policy  of  the  State  on  the  prohibition  of  night  work, 
particularly  for  younger  women,  and  is  endeavoring  to  raise  the 
age  of  night  workers  to  over  21  years.  Sixteen  (16)  is,  however, 
the  predominating  age  for  the  bulk  of  the  new  employees,  accord- 
ing to  actual  figures.  During  December,  1919,  for  instance,  of 
512  girls  who  reported  for  work,  409  were  21  years  of  age  or 
under.  So  far  as  experience  goes,  the  Company  much  prefers 
girls  who  come  direct  from  school,  without  industrial  experience. 
Such  girls  are  more  amenable  to  instruction  and  discipline,  and 
can  fit  into  the  Company's  organization  with  less  effort 

The  Company  also  desires  girls  who  are  living  at  home,  and 
who.  have  had  at  least  a  good  grammar  school  education. 

The  fact  that  the  average  telephone  operator  is  so  young  and 
so  inexperienced  has  undoubtedly  had  much  to  do  with  the  develop- 
ment of  the  spirit  of  the  Company  toward  its  employees.  This 
spirit  is  of  great  significance  in  considering  the  problems  con- 
fronting the  Telephone  Company  at  the  present  time.  It  is  keenly 
felt  in  every  branch  of  the  service.  It  is  the  spirit  of  a  kindly 
guardian,  who  will  plan  what  is  best  for  those  under  his  care, 
down  to  the  minutest  detail.  From  the  moment  the  applicant 
enters  the  Training  School  she  is  made  conscious  that  she  has 
become  a  member  of  an  army  where  obedience,  loyalty,  and  appre- 
ciation  are  expected.  Rest  periods  are  arranged  for  her,  her  meals 
are  planned,  and  she  is,  in  the  words  of  the  Company,  "  sheltered 
and  provided  with  every  comfort  and  convenience."  The  operator 
needs  little  initiative  at  the  switch  board  where  she  has  been 
drilled  in  set  phraseology,  and  even  in  the  tone  of  voice  which 
she  is  to  use.  Just  so,  initiative  is  at  a  discount  when  she  is  off 
duty,  for  her  needs  have  been  arranged  for,  and  are  adequately 
supplied.  She  is,  in  a  sense,  still  going  to  school  and  her  attitude 
is  that  of  the  school  girl.  She  is  part  of  an  institution  which 
publishes  a  paper  for  her,  gives  her  parties,  tells  her  what  she 
should  and  what  she  should  not  do. 

Young  persons  are  preferred  by  the  Telephone  Company 
because  of  the  greater  facility  with  which  they  learn  to  work  and 
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acquire  dexterity,  and  because  their  reactions  are  much  quicker 
than  tiie  reactions  of  older  girls.  Yet  the  years  16  to  23  are  those 
during  which  the  nervous  and  physical  system  of  a  woman  is 
peculiarly  sensitive  to  strain  and  susceptible  to  injury.  Injury 
sustained  at  this  time  of  life  is  apt  to  be  more  far-reaching  than 
would  be  the  effects  from  similar  causes  in  maturer  years.  The 
effects  upon  posterity  caused  by  undermining  or  weakening  the 
constitutions  of  these  young  women  gives  rise  to  serious 
consideration. 

In  connection  with  the  youth  of  the  operators,  attention  must 
also  be  called  to  the  fact  that  telephone  operating  does  not  seem 
to  fit  a  woman  for  any  other  occupation  or  calling.  Additional 
significance  is,  therefore,  to  be  given  to  the  fact  that  the  average 
time  spent  by  operators  in  the  service  is  from  2  to  3  years  and 
that  the  period  of  service  is  usually  given  at  the  time  when  a 
young  woman  is  best  able  to  learn  with  advantage  the  trade  or 
calling  which  is  to  put  her  in  the  way  of  acquiring  a  livelihood 
during  the  years  of  her  life. 

Training  School. 

In  the  Manhattan-Bronx  Division  of  the  New  York  Telephone 
Company  in  1902,  the  training  of  girls  for  telephone  service  was 
recognized  as  a  definite  problem  and  the  Training  School  was 
opened,  where  girls  were  given  a  carefully  planned  four  weeks' 
course  of  study  before  they  were  sent  to  central  offices.  This  was 
a  radical  change  from  the  former  system  of  training,  where  the 
girl  learned  as  best  she  could  from  her  fellow  workers  and  super- 
visors, und  secured  her  training  by  working  directly  at  the  central 
office  positions. 

At  the  present  time  the  Training  School  for  New  York  and 
vicinity  is  in  New  York  City.  The  school  has  grown  so  that  it 
became  necessary  in  the  fall  of  1919  to  open  a  second  small  school 
in  Bowling  Green.  This  school  is  used,  however,  simply  as  an 
over-flow,  accommodating  at  the  most  but  100  students,  and  w 
under  the  supervision  of  the  Director  of  the  main  Training  School 
on  Houston  Street. 

The  school  staff  at  the  present  time  numbers  140,  10  of  whom 
are  doing  clerical  work  in  connection  with  the  school.     Fourteen 


IS) 

(14)  of  the  staff  are  designated  as  lecturers  aind  the  balance  are 
instructors  in  the  practice  room.  The  training  staff  is  flexible  and 
interchangeable.  The  average  instructor  has  had  at  least  five 
years'  experience  with  the  Telephone  Company,  and  when  the 
entire  staff  is  not  needed  at  the  school,  the  instructors  are  used 
as  supervisors  in  the  central  offices,  but  remain  constantly  on  call. 

The  school  is  able  to  accommodate  500  students.  It  is  aimed  to 
make  the  classes  no  more  than  50  each,  and  in  the  practice  TOim 
each  group  oi  3  girls  has  a  special  supervisor  so  that  individual 
attention  and  special  help  is  possible. 

The  school  has  six  class  rooms  and  one  large  lecture  room.  The 
most  complete  possible  equipment  is  available  in  the  practice  and 
repetition  rooms,  where  the  girls  ^re  taught  the  actual  processes  of 
telephone  operating.  The  Company  furnishes  text  books,  and  the 
practice  work  on  the  switch  board  follows  each  day  the  text  book 
lesson  and  the  class  lecture.  The  girls  are  all  taught  at  the  present 
time  "A"  board  operating.  If  they  become  efficient  "A"  board  oper- 
ators it  is  a  simple  matter  for  them  to  acquire  a  knowledge  of  the 
"  B  "  board  work,  and  they  can  be  assigned  to  the  "  B  "  board  in 
the  central  offices  as  the  need  arises.  The  Company  is  now  work- 
ing out  a  special  text  book  on  "  B  "  board  operating  and  it  is  pos- 
sible that  in  the  near  future  special  training  will  be  given  for 
"  B  "  board  operators,  just  as  special  training  is  now  given  in 
"  long  distance  "  operating,  outside  New  York  City.  In  New  York 
City  and  vicinity,  the  "  long  distance  "  work  is  at  the  present  time 
handled  entirely  by  the  American  Telephone  and  Telegraph  Com- 
pany, and  consequently  the  training  work  of  the  New  York  Bell 
Telephone  Company  in  these  divisions  is  confined  to  local 
operating. 

The  only  lectures  coming  into  the  school  course  which  do  not 
bear  directly  on  the  technical  knowledge  necessary  to  telephone 
operating  are  the  lectures  given  by  the  Company  physicians  at 
the  training  school.  These  lectures  seem  of  particular  importance 
when  one  considers  the  needs  of  the  average  girl  who  is  now  a 
student  in  the  school,  and  it  is  to  be  regretted  that  the  doctor  can 
meet  the  girls  only  once  a  week,  which  means  but  two  lectures  at 
the  present  time,  when  the  training  course  is  reduced  to  two  weeks. 
In  these  two  lectures  she  attempts  to  give  them  general  health 


20 

principles  in  the  most  elementary  way.  She  discusses  with  them 
the  care  of  the  skin,  questions  of  cleanliness,  and  the  unfoxtunate 
results  of  using  too  much  paint  and  powder.  Such  things  as  proper 
shoes  and  clothing  are  considered,  and  she  tries  to.  tell  them 
what  the  outstanding  essentials  of  healthful  living  are. 

The  school  day  is  divided  into  periods  approximately  an  hoar  in 
length.  The  girls  assemble  between  8 :30  and  lO  :00  a.  m.,  when 
the  first  period  begins.  After  an  hour's  lecture,  they  go  to  the 
practice  room  for  an  equal  period,  then  back  for  another  lecture 
or  to  the  repetition  room.  The  day  continues  in  this  manner 
until  five  o'clock,  with  some  irregular  periods  due  to  appointments 
for  physical  examinations,  etc.  The  students  always  have  an  hour 
for  lunch,  and  a  special  dining  room  and  a  rest  and  recreation 
room  is  provided  for  them. 

The  practice  room  is  equipped  for  84  students.  The  room 
gives  the  general  appearance  of  being  a  regular  central  office 
and  some  of  the  girls  do  not  realize  that  they  are  not  dealing 
directly  with  the  public.  The  board  positions  are  like  those  in 
the  central  offices,  except  that  the  students  have  six  pairs  of 
cords  to  handle  instead  of  twelve.  A  supervisor  walks  up  and 
down  behind  each  three  girls,  helping  them  make  the  necessary 
connections  and  correcting  them  when  they  make  mistakes.  Each 
student  is  supplied  with  her  own  head-piece  and  she  keeps  in  her 
locker  the  mouth-piece  which  she  uses.  These  mouth  pieces  are 
sterilized  at  the  end  of  each  week. 

The  calls  to  the  students  come  from  special  instructors'  desks^ 
of  which  there  are  fourteen.  In  this  way  the  calls  can  be  given 
in  as  rapid  succession  as  the  girl  is  able  to  handle  them  and 
can  be  of  a  type  which  will  drill  her  in  what  she  has  learned 
from  lectures  and  text  book.  It  is,  therefore,  possible  for  each 
girl  to  advance  as  fast  as  she  herself  can  master  the  work,  which 
is  a  groat  advantage  when  the  need  is  so  great  and  the  training, 
of  necessity,  is  superficial.  Each  girl  follows  through  her  classes 
with  the  same  lecturer  and  the  same  two  practice  room  instructors; 
and  this  also  makes  possible  a  certain  amount  of  individual  atten- 
tion and  understanding. 

The  repetition  room  is  equipped  for  30  students,  and  is  simplv 
a  practice  room  where  additional  training  can  be  given  in  help 
ing  the  students  to.  find  the  numbers  on  the  boards  quickly. 
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The  regular  length  of  the  training  course  has  always  been  four 
weeks,  but  unfoHunately,  because  of  the  shortage  of  operators, 
this  has  had  to  be  shortened  to  two  weeks,  which  means  that  at 
the  present  time  only  the  fundamental  knowledge  essential  to  the 
simplest  form  of  local  operating  can  be  taught  in  the  school.  With 
the  four  weeks'  course,  it  was  possible  to  instruct  the  girls  regard- 
ing irregularities  in  making  connections,  "  busy "  calls,  "  don't 
answer  "  calls,  etc.,  now  only  actual  O.  K.  calls  are  considered, 
and  the  training  deals  with  the  most  elementaiy  knowledge  and 
leaves  all  questions  involving  complications  to  the  central  office 
instructors. 

The  method  of  teaching  is  extremely  simple  and  resembles  that 
of  St  primary  school.  The  girls  are  seldom  called  on  as  individuals, 
except  when  they  read  in  turn  paragraph  by  paragraph  from  the 
text  book.  The  atmosphere  and  discipline  is  that  of  elementary 
school  rooms,  and  all  explanations  are  made  in  the  simplest  forms 
possible.  The  lecturer  is  furnished  with  every  possible  help  in 
the  way  of  blackboards,  model  telephones  and  switch  boards,  etc. 
For  the  most  pait,  the  girls  answer  in  concert  to  questions  asked, 
or  repeat  the  standard  phrase  after  the  lecturer.  Their  so-called 
study  periods,  when  they  work  from  the  text  book,  are  supervised 
by  the  lecturer  who  explains  each  paragraph"  of  the  text  book  as 
it  is  read. 

The  work  in  the  practice  room  is  considered  the  important 
part  of  the  training.  There  the  girl  is  actually  in  contact  witb 
the  connecting  cords  and  the  whole  apparatus  with  which  she  is 
to  deal  when  she  becomes  a  regular  telephone  operator.  The  lec- 
tures and  class  instruction  are  used  to.  make  possible  and  clear 
this  practice  work  and  to  vary  the  strain  and  fatigue  which  would 
eventually  result  should  an  inexperienced  girl  be  kept  in  the  prac- 
tice room  too  long  at  a  time.  She  must  gradually  get  used  to 
switching  her  head-piece>  which  is  supposed  to  be  changed  every 
half  hour  from  ear  to  ear,  and  she  must  adjust  herself  to  the  new 
sounds  and  strains  which  come  to  her  when  she  enters  the  tele- 
phone industry. 

To  the  girl  who  comes  direct  from  school,  the  method  of  train- 
ing must  seem  logical  and  the  discipline  naturak  Bells  sound  at 
the  end  of  each  period,  girls  march  from  room  to  room  in  an 
orderly  manner,  there  is  constant  supervision  by  a  teacher  and  the 
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ooustant  giggling  and  foolery  of  elementary  school  girls.  It  is  easy 
to  understand,  however,  how  the  older  girl,  who  has  worked  in 
other  industries,  would  find  it  difficult  to  adjust  herself  to  this 
atmosphere. 

The  training  school  in  New  York  City  accepts  as  students 
Long  Island  and  Westchester  girls,  as  well  as  those  from  Man- 
hattan, Brooklyn  and  the  Bronx.  This  means  that  a  oertaia 
percentage  of  the  expenses  of  the  training  school  —  29.1  per  cent 
in  the  case  of  Long  Island,  and  2.1  per  cent  in  the  case  of  West- 
chester—  is  charged  to  the  different  division  offioes.  The  salaries 
of  the  students  while  in  training  —  now  $15  per  week  —  are  also 
charged  to  the  expenses  of  the  training  school.  During  1919, 
the  total  cost  of  maintaining  this  school  equalled  $382,070.85. 
Excluding  students'  salaries,  the  portion  charged  to  the  Manhat- 
tan-Bionx  Division  for  maintaining  the  training  department  for 
the  year  was  $111,985.14.  This  item  included  their  portion  of 
the  salaries  and  wages  of  the  school  staff  and  of  a  second  miscel- 
laneous item,  of  which  the  largest  amount  went  for  advertising, 
since  much  of  the  advertising  and  printing  done  by  the  Employ- 
ment Department  is  still  charged  to  the  training  school  account. 

The  very  short  period  of  training  now  given  in  the  school  has 
made  necessary  the  extension  of  training  to  the  central  offices.  A 
plan  was  originated  some  eight  months  ago,  and  has  gradually 
developed  since  that  time,  whereby  the  students  are  placed  under 
special  central  office  instructors  when  they  leave  the  school.  The 
plan  started  with  one  instructor  at  each  central  office,  but  this 
has  been  increased  in  proportion  to  the  number  of  students  placed 
in  the  different  exchanges.  The  plan  has  been  so  successful  and 
has  proven  so  conclusively  the  need  for  special  supervision  after 
the  student  leaves  the  school,  that  it  is  now  planned  to  continue 
having  central  office  instructors  for  the  new  operators  even  when 
it  is  possible  to  return  to  the  original  four  weeks'  course  in  the 
training  school.  At  the  present  time  there  are  72  on  the  instruc- 
tion force  in  the  central  offices.  The  instructors  rank  above  the 
ordinary  supervising  force  in  the  central  offices,  and  the  average 
salary  of  an  instructor  is  $25.50  per  week.  The  maximum  salary 
possible  for  her  is  set  at  $29.  For  the  week  ending  January  17, 
1920,  the  cost  of  maintaining  this  central  office  instruction  force 
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ainountod  to  $1,620.47.     This  cost  is  divided  between  the  offices 
and  charged  to  the  regular  central  office  accounts. 

In  the  estimate  fox  the  coming  year,  the  Company  is  preparing 
to  enlarge  this  instruction  force  to  140  in  order  to  meet  the  needs 
of  a  student  body  estimated  for  the  year  1920  at  7,000. 

Up-State. 

The  methods  of  training  used  throughout  the  state  vary  so, 
according  to  the  number  of  students  and  pressure  of  work,  that 
it  is  impossible  to  consider  them  in  detail.  Training  schools 
similar  to  the  New  York  school,  but  on  a  smaller  scale  are  main- 
tained in  the  larger  cities  such  as  Albany  and  Rochester.  In  cer- 
tain cases,  however,  girls  from  these  centers  are  sent  to  New  York 
to  receive  special  training  in  order  to  become  chief  operators  or 
to  fill  some  particular  position.  These  smaller  training  schools 
send  out  instructors  to  nearby  cities  when  the  situation  seems  to 
"warrant  this.  At  the  present  time  a  special  instructor  from  the 
Albany  training  school  is  working  with  a  group  of  girls  in  the 
Schenectady  exchange. 

The  number  of  students  and  instructors  and  the  equipment 
for  tra-ining  purposes  varies  in  the  different  schools.  In  the 
smaller  towns  and  where  the  contract  system  is  in  operation, 
girls  are  still  trained  by  their  fellow  workers  at  regular  operating 
positions. 

Because  of  tlie  close  connection  between  the  employment  prob- 
lem and  the  question  of  training  the  situation  throughout  the 
state  is  very  different  from  that  which  exists  in  New  York  City. 
Just  as  in  the  case  of  labor  turnover,  inefficient  service,  and  the 
other  difficulties  now  confronting  the  Telephone  Company,  the 
crux  of  the  matter  is  found  in  conditions  in  New  York  City  where 
industrial  upheavals  are  centered.  When  we  consider  the  efforts 
of  the  Employment  Department  to  secure  telephone  operators  for 
Manhattan,  and  the  type  of  applicaiit  who  is  now  classed  as  eligible, 
we  begin  to  realize  some  of  the  difficulties  which  are  confronting 
the  staff  of  the  training  school  in  their  attempt  to.  make  efficient 
operators  out  of,  too  often,  obviously  poor  material. 


LABOR  ORGANIZATION 

llie  Operating  Force, 

A  count  made  during  November,  1919,  shows  that  in  the  Man- 
hattan-Broux  Division  there  were  4,114  day  operators,  2,205  even- 
ing operators,  833  night  operators,  making  a  total  of  7,152.  In 
the  Westchester  Division  there  were  219  day  operators,  43  even- 
ing operators,  55  night  aperators,  making  a  total  of  487.  In  the 
Long  Island  Division  there  were  1,209  day  operators,  1,407  even- 
ing operators,  291  night  operators,  making  a  total  of  2,907.  In 
the  Hudson  Division  there  were  408  day  pp^ators,  438  evening 
operators,  92  night  operators,  making  a  total  of  938.  In  the  Uen- 
tral  Division  there  were  600  day  operators,  490  evening  operators 
and  90  night  operators,  making  a  total  of  1,180  operators.  In 
the  Western  Division  there  were  829  day  operators,  733  evening 
operators,  236  night  operators,  making  a  total  of  1,798.  In  the 
New  Jersey  Division,  which  includes  Staten  Island  and 
must  therefore  be  taken  into  consideration,  but  whidb  also 
includes  suburban  New  Jersey,  there  were  884  day  operators,  887 
evening  operators,  259  night  operators,  making  a  total  of  2,030. 
Therefore,  in  what  is  the  New  York  Telephone  Company,  in  the 
operating  force  for  the  month  of  November  there  were  8,263  day 
operators,  6,373  evening  operators  and  1,856  night  operators,  laakr 
ing  a  grand  total  of  16,492  operators.  The  split  trick  operators 
fall  either  in  the  day  or  evening  group. 

The  industry  is  necessarily  continuous  for  the  public 
demands  service  all  hours  of  the  day  and  night.  The  Company 
must  be  so  equipped  that  it  will  know  when  to  expect  ihe  peak 
of  the  "  load ''  in  each  central  office.  In  other  words,  it  must 
know  that  the  down-town  business  district  of  New  York  City  is 
busiest  between  10:00  and  12^:00  in  the  morning  and  2:30  and 
4:30  in  the  afternoon;  that  a  certain  suburban  office  is  busiest  in 
the  early  evening;  that  a  certain  apartment  house  district  carries 
a  heavy  Sunday  "  load,"  and  it  must  plan  its  operating  force  to 
meet  these  "  loads  "  most  efficiently. 

In  nearly  all  telephone  offices  the  operating  force  is  divided 
into  four  divisions  or  shifts  —  day,  evening,  night  and  split  trick. 
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It  is  the  universal  policy  to  have  employees  in  any  exchange, 
except  the  all-night  operators,  come  in  a  few  at  a  time  so  that 
the  chaDge  at  the  switch  board  will  be  made  gradually  and  with- 
out interruption  of  service.  Although  definite  hours  will  not  be 
discussed  here,  the  following  general  definiticm  of  operators  may  bo 
assumed  for  the  different  shifts: 

Day  operatoj  (basic  8  hour  day)  —  an  operator  who  begin? 
work  not  earlier  than  7 :00  a.  m.  and  stops  not  later  than  7 :00 
p.  m. 

Evening  operator  (basic  7  hour  day)  —  an  operator  who  b^ns 
work  not  earlier  than  11:30  a.  m.  and  euds  not  later  than  11:00 
p.  m. 

Split  trick  operator  (basic  7  hour  day)  —  an  operator  whose 
work  is  separated  into  two  divisions  by  a  period  of  more  than 
two  hours  and  not  more  than  five  hours. 

Night  operator  (basic  8  hour  day)  —  an  operator  whose  work 
begins  not  earlier  than  7 :00  p.  m.  and  ends  not  latter  than  7 :00 
a.  m. 

The  New  York  Telephone  Company,  in  so  far  as  is  practicable, 
permits  the  operators  to  select  the  exchange  in  which  they  will 
work,  and  makes  every  reasonable  effort  to  get  girls  into  exchanges 
near  their  homes.  The  split  trick  operators  who  live  farther  than 
ten  blocks  from  their  exchanges  are  paid  10  cents  car  fare  per 
day  to  allow  them  to  go  home  between  swings.  A  choice  of  tricks 
or  operating  shifts  is  very  often  granted  to  girls,  although  this 
depends,  of  course,  on  the  need  of  operators  and  it  also  depends 
upon  the  co-operative  spirit  of  the  supervisors.  There  seems  to 
be  no  general  rule  of  the  Company  about  the  length  of  time  a 
girl  shall  work  on  a  particular  shift. 

The  most  difficult  trick  to  fill  is  the  evening  trick,  which  for  the 
most  part  breaks  into  the  girPs  afternoon  and  takes  up  the  whole 
or  part  of  her  evening.  Girls  of  the  age  of  telephone  operators 
quite  naturally  wish  their  evenings  free  for  recreation.  The 
Telephone  Company  has  offered  special  inducement  to  evening 
operators  by  placing  their  evening  trick  on  a  basic  7  hour  day 
and  paying  $1.00  more  than  to  day  operators. 

Strange  to  say,  the  split  trick  is  very  popular  among  telephone 
operators.     One  of  the  favorites  is  working  all  morning,  off  all 
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afternoon,  coming  on  duty  about  5 :00  or  6 :00  p.  m.  and  working 
until  8 :00  or  9 :00  p.  m.  This  gives  the  girl  practically  all  her 
afternoons  and  evenings  free.  Many  of  the  girls  on  the  split 
tricks  testify  that  it  is  a  great  physical  relief  to  have  anywhere 
from  two  to  five  hours  off  between  swings,  that  physically  they 
are  very  much  more  able  to  stand  telephone  operating  because  of 
this  break. 

The  most  unpopular  shifts  are  naturally  the  ones  which  call  for 
Saturday  afternoon  or  Sunday  work,  as  Saturday  afternoon  and 
Sunday  is  the  time  when  the  girls'  friends  are  free  and  has  come 
to  be  thought  of  as  the  play  time  of  working  men  and  women. 
It  is  ojctreraely  hard  for  the  telephone  operator  on  duty  that  after- 
noon to  be  content  with  her  lot.  Sunday  employment  is  divided 
among  the  operators.  In  some  exchanges  where  the  traffic  is 
light  on  Sunday,  as  for  instance  those  in  the  down-town  business 
section,  the  operators  take  turns  working  on  Sunday  and  it  may 
mean  working  only  every  fifteenth  week.  In  other  exchanges, 
where  the  Sunday  "  load  "  is  heavy,  such  as  the  up-town  apartment- 
house  difltricts,  an  operator  may  be  on  duty  once  or  twice  a  month. 
This,  too,  is  regarded  as  a  hardship  by  the  operators,  even  though 
time  and  a  half  is  paid  for  the  first  Sunday  and  double  time  for 
Sundays  in  excess  of  one  in  any  calendar  month,  and  many  em- 
ployees leave  the  Telephone  Company  for  no  other  reason  than 
that  it  means  Saturday  afternoon  and  Sunday  work. 

While  numbers  of  the  night  and  evening  operators  change  to 
the  day  force,  those  dropping  out  of  the  day  force  drop  out  of  the 
service  altogether,  except  for  the  few  going  into  supervisor^' 
groups. 

It  is  not  difficult  to  find  operators  who  have  left  the  Telephone 
Company  and  gone  into  private  exchanges  or  into  other  wojk,  not 
that  the  new  work  always  offers  better  opportunities  or  higher 
wages,  but  that  they  are  free  from  Saturday  afternoon  and  Sun- 
day labor.  A  corresponding  day  off  during  the  week,  even  though 
it  brings  rest  and  relaxation,  is  in  no  way  fully  compensates  for 
Sunday  work. 

Loading. 

What  happens  when  you,  Mr.  Subscriber,  at  Madison  Square 
9500,  call  Beekman  3000  is  something  like  this:  taking  down 
your  receiver  causes  a  small  light  to  flash  at  number  9500  in 
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front  ot  an  "A"  board  operator  in  the  Madison  Square  central 
office.  The  operator  takes  up  an  inside  cord,  known  as  an  answer- 
ing cord,  inserts  the  plug  beneath  the  lamp  signal,  opens  the  cor- 
responding listening  key  which  is  toward  the  face  of  the  switch- 
board, thus  putting  out  the  light  and  permitting  her  to  talk  to  the 
subscriber.  Central  says  "  iNumber  please  "  and  you  say  "  Beek- 
man  3000."  The  operator  then  closes  the  listening  key  and  presses 
a  small  key  marked  "  Beekman,''  which  is  on  her  table  board. 
The  "A"  board  operator  at  the  Madison  Square  exchange  is  in 
this  way  connected  with  a  "  B  "  board  operator  at  the  Beekman 
exchange,  arid  the  Madison  Square  "A"  board  operator  gives  the 
"  B  "  board  operator  at  the  Beekman  exchange  the  Beekman  num- 
ber. The  "  B  "  board  operator  at  the  Beekman  exchange  then 
assigns  to  the  "A"  board  operator  of  the  Madison  Square  exchange 
a  trunk  line  number,  as,  for  example,  trunk  line  30.  The  "  B  " 
board  operator  at  the  Beekman  exchange  puts  a  plug,  which  is 
numbered  as  trunk  30,  into  Beekman  3000  and  the  Madison 
Square  "A"  board  operator  takes  the  connecting  cord  correspond- 
ing to  the  answering  cord  connected  with  Madison  Square  9500 
and  places  it  in  trunk  line  30,  closes  the  listening  key  and  the 
connection  is  made.  When  both  parties  are  through  talking  and 
hang  the  receivers  on  the  hook  a  light  flashes  on  the  disconnected 
signal  of  the  "A"  board  operator,  who  disconnects  by  taking  down 
first  the  inside  cord,  then  the  outside  cord.  The  removal  of  the 
outside  cord  by  the  "A"  board  operator  at  Madison  Square  gives 
a  disconnect  signal  to  the  "  B  "  board  operator  at  the  Beekman 
exchange,  who  takes  down  the  trunk  line  cord  and  returns  it  to  its 
original  position.  The  "A"  board  operator,  therefore,  in  making 
a  connection  under  normal  conditions,  with  everything  favorable, 
must  go  through  fourteen  processes  in  order  to  complete  a  call. 

In  smaller  cities  it  is  not  necessarv  to  have  the  "  B  "  board, 
as  the  majority  of  local  calls  can  be  completed  on  the  "A"  board, 
and  therefore  the  work  is  less  complicated  and  the  human  factor 
does  not  j^lay  so  large  a  part  in  the  service. 

While  considering  the  operations  necessary  to  complete  a  c>all,  it 
is  significant  to  bear  in  mind  the  number  of  calls  8a  hTur  which 
an  operator  can  handle  efficiently.  The  engineers  in  the  Traffic  De- 
partment have  fixed  230  units  per  hour  as  the  theoretical  "  load." 
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This  is  applicable  on  the  '^A''  board  with  all  positions  filled.  The 
mgineers  have  further  estimated  that  a  girl  ia  the  employ  of  the 
Telephone  Company  for  one  month  is  able  to  carry  with  reason- 
able proficiency  25%  of  this  load;  that  a  girl  in  the  service  3 
months  is  able  to  carry  54% ;  that  a  girl  in  the  service  6  months 
is  able  to  carry  75% ;  that  a  girl  in  the  service  12  months  is  able 
to  carrj''  90% ;  that  a  girl  in  the  service  24  months  is  able  to  carry 
100%.  This  applies  to  offices  in  New  York  City.  In  single-office 
cities  such  as  Poughkeepsie,  they  fiugure  that  a  girl  can  carry  230 
units  per  hour  with  reasonable  proficiency  after  being  in  the 
employ  of  the  Company  18  months.  In  multi-office  cities  such  as 
Albany,  they  figure  that  a  girl  can  carry  230  units  per  hour  after 
21  months'  service. 

In  New  York  City  the  following  units  were  carried  during  the 
busv  hours  on  December  4  and  5,  1919: 


Cortlandt 

Stuyveeant 

Harlem 

Fordham 

246 

284 

202 

2^3 

John 

Vanderbilt 

Rector 

Cathedral 

254 

213 

232 

212 

Orchard 

Cdumhua 

Canal 

Melrose 

261 

231 

264 

203 

Watkma 

Lenox 

Chelsea 

Westchesfipr 

228 

230 

270 

183 

Murray  Hilt 

Bowling   Oreen 

Madison  Square 

Momingside 

267 

236 

259 

218 

Longaore 

Franklin 

Bryant 

Intervale 

182 

258 

229 

195 

Rhinelander 

Spring 

Plaza 

Kingsibridge 

258 

294 

277 

208 

Broad 

Orafn^ricy 

Schuyler 

Audubon 

243 

275 

266 

214 

Beekman 

Oreeley 

Riverside 

Tremont 

232 

223 

260 

170 

Forsyth 

Circle 

Wadswor^ 

Olenville 

2&9 

232 

224 

180 

Two  hundred  and  thirty  (230)  units  do  not  mean  230  calls. 
For  example,  a  connection  between  a  subscriber  of  the  Madison 
Square  exchange  and  Beekman  would  be  1.55  units,  but  a  call 
from  a  pay  station,  where  money  would  have  to  be  returned  if 
the  call  was  not  made,  would  be  1.70  units.  As  will  be  noted  from 
the  above  figures,  the  load  carried  by  the  operators  during  the  busy 
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hour  is  often  in  excess  of  the  theoretical  '^  load  "  established  by 
the  engineers  in  the  Traffic  Department  irrespective,  in  most  in- 
stances, of  the  length  of  service  of  the  operator.  This  is  one 
explanation  of  the  inadequate  and  inefficient  service  that  the  publict 
has  been  receiving  during  the  past  few  months. 

In  the  matter  of  efficiency  of  service  rendered  it  is  the  experi- 
ence of  the  Company  that  on  ^'  under-load  "  is  aknost  as  bad  as 
an  ^'  over-load; "  that  unless  an  operator  has  enough  to  keep  her 
busy  she  is  inclined  to  do  poorly  the  little  she  has  to  do.  Operators 
very  generally  agree  with  the  management  on  this  point. 

The  standards  were  worked  out,  so  far  as  can  be  learned,  solely 
by  the  Traffic  Department.  Apparently  the  emphasis  has  been 
placed  largely  on  the  degree  of  efficiency  and  speed  possible  trom 
each  position,  and  little  consideration  has  been  given  to.  the  human 
element.  The  scientific  measurement  of  fatigue  of  the  operator 
should  certainly  be  considered  in  relation  to  scientific  measure- 
ment of  a  possible  "  load."  Though  it  is  true  that  the  ordinary 
methods  of  measuring  fatigue  are  of  little  value  in  the  telephone 
industry  because  of  the  large  personal  factor  involved  —  the  pos- 
sible emotional  strain  from  dealings  with  irritable  subscribers, 
uncongenial  supervision,  etc. —  these  very  difficulties  make  the 
study  of  the  problem  all  the  more  essential. 

The  work  of  telephone  operating  under  any  conditions  entails 
some  strain  on  the  nervous  system;  the  faculties  are  kept  con- 
stantly on  the  alert,  there  is  high  tension  on  the  special  senses, 
and  a  certain  amount  of  mental  worry.  The  strain  is  in  propor- 
tin  to  the  nervous  force  exhausted,  and  exhaustion  is  a  matter 
only  of  degree  depending  upon  the  duration  and  intensity  of 
employment.  Telephone  operating  differs  from  most  other  occu- 
pations in  which  women  are  employed  in  its  call  on  the  special 
senses  of  sight,  of  hearing  and  of  speech.  Even  when  not  actually 
busy,  operators  are  not  resting  or  relaxing,  because  they  are  neces- 
sarily on  the  alert. 

The  Telephone  Company  has  tried  to  overcome  the  physical 
strain  oi  continuous  sitting  by  allowing  the  girls  to  stand  at  inter- 
vals. It  has  also  tried  to  reduce  the  physical  strain  of  stretching 
and  reaching  by  limiting  the  size  of  the  board  which  the  girls 
operate.    In  a  sense,  these  efforts  have  been  successful. 
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The  liability  of  injury  from  shock,  the  harsh  words  and  abuse 
from  telephone  users,  the  intense  strain  due  to  the  constant  flash- 
ing of  the  lights  by  impatient  subscribers,  the  sense  of  crowding 
when  work  accumulates,  and  the  inevitable  anxiety  in  seeking  to 
make  the  necessary  connection  whenever  a  rush  takes  place,  all 
combine  to  accentuate  the  strain  of  the  work,  and  are  all  factors 
more  or  less  absent  in  other  callings  in  which  women  are  engaged 

The  question  of  "  loxiding  '^  and  the  physical  strain  upon  the 
worker  should  be  most  carefully  considered  in  connection  with 
the  hours  of  work  of  the  operator. 

Basic  Hours  of  Labor  vs.  Actual  Working  Hours 

The  double  heading  of  this  section  suggests  the  complexity  of 
the  problem  of  hours  in  the  telephone  industry. 

In  considering  the  matter  of  overtime,  it  must  be  remembered 
that  operators  are  supposed  to  have  one  day's  rest  in  seven. 
For  operators  on  the  day  and  night  shifts,  overtime  means  any 
time  worked  over  8  hours  a  day  or  night  for  six  days  a  week. 
For  operators  on  the  evening  and  split  tricks,  overtime  means  any 
time  worked  beyond  7  hours  six  days  a  week. 

It  must  be  understood  that  all  switch  board  employees  on  a 
given  shift  do  not  come  to  their  work  at  the  same  time,  work  a 
given  time,  take  their  lunch  at  the  same  time  and  then  return 
and  work  until  the  same  quitting  time  as  do  employees  in  most 
other  industries.  They  come  on  one  or  two  at  a  time,  get  their 
relief  periods  at  different  times,  have  different  hours  for  lund 
and  get  off  at  different  hours.  For  this  reason,  while  the  basic 
hours  of  labor  might  be  the  same  for  all,  the  actual  working  hours 
would  be  very  different  for  the  different  employees  on  the  same 
shift 

The  number  of  operators  required  in  an  excliange  at  a  given 
time  depends  largely  upon  the  "  load  "  that  the  particulaar  ex- 
change carries  during  certain  hours  of  the  day.  For  example,  the 
down-town  business  district  requires  every  position  filled  from 
10 :00  to  12 :00  in  the  morning  and  from  2 :00  to  4 :30  in  the 
afternoon,  but  requires  very  little  evening  service  and  next  to  no 
night  service.  Just  the  reverse  might  be  true  of  a  suburban 
district. 


PeRCENTAGES    OF   OPERATORS  WORKING    OR   NOT  WORKINO   OVERTIME 


OPERATORS    HAVINO    PERFECT 
ATTENDANCE 


OPERATORS   HAVING   IMPERPCCT 
ATTENDANCE 


TOTAL   OPERATORS 
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The  number  of  split  trick  operators  in  the  State  of  ^'ew  York 
is  indicative  of  the  fluctuation  of  "  loads,"  since  the  number  of 
split  trick  operators  in  the  different  localities  depends  largely  upon 
the  ^^  loads  '^  the  various  exchanges  carry  at  certain  times  of  the 
day.  In  Xew  York  City,  according  to  figures  sent  in  from  the 
exchanges,  about  6%  oi  the  operators  are  split  trick  operators. 
The  number  of  split  trick  operators  throughout  the  rest  of  the 
State  is  considerably  larger.  In  Brooklyn  and  Queens  about 
2Ty2%  are  split  trick  operators,  while  in  the  western  division 
2314%,  and  in  the  Westchester  Division  about  31%  are  split  trick 
operators. 

Taking  as  a  basis  of  computation  12,156^  operators  studied  by 
the  Bureau,  29.84%  of  the  total  operating  force  worked  overtime 
during  the  week  ending  December  18,  1919.  In  general,  a  little 
over  one-fourth  of  the  operating  force  in  New  York  State  worked 
some  overtime. 

The  amount  of  overtime  varied  considerably  in  the  different 
localities.  In  the  Manhattan  Division  (Schedule  I),  30%  of  the 
operating  force  worked  beyond  their  regular  assignment  of  hours ; 
in  Brooklyn  and  lower  Bronx  (Schedule  II),  51.65%.  Under 
Schedule  III,  which  includes  part  of  Westchester  and  Long  Island, 
31.8%  of  the  operating  force  worked  beyond  their  regular  assign- 
ment of  hours.  Under  Schedule  IV,  which  includes  Albany,  Buf- 
falo, Little  Falls,  Syracuse  and  Utica,  10.46%  of  the  operating 
force  worked  beyond  their  regular  assignment  of  hours.  Under 
Schedule  V,  which  includes  Auburn,  Binghamton,  Dunkirk, 
Ithaca  and  Watertown,  6.4%  of  the  operating  force  worked  beyond 
their  regular  assignment  of  hours.  Under  Schedule  VI,  which 
includes  Bayshore,  Canandaigua,  Geneva,  Glens  Falls,  Hunting- 
ton and  Hornell,  8.55%  of  the  operating  force  worked  beyond 
their  regular  assignment  o£  hours. 

The  highest  peak  of  overtime  for  the  entire  State  is  reached 
by  the  number  of  operators  (35.76%)  who  worked  from  3  to  6 
hours  beyond  their  regular  assignment.  The  next  highest  peak 
(35.02%)  is  reached  by  those  operators  who  worked  from  6  to  9 
hours  b^ond  their  regular  assignment. 

*The  records  of  170  operators  presented  dlfflcultles  in  Interpretation  of  time 
worked. 
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The  largest  amount  of  overtime  existed  among  the  evening 
operators,  of  whom  2,381  worked  overtime  as  against  1,035  day 
operators  and  211  night  operators. 

In  discussing  the  matter  of  hours  in  the  New  York  Telephone 
Company,  it  must  also  be  remembered  that  while  the  4;8-hour 
week  is  considered  as  the  basic  work  week,  about  one-fourth  of 
the  workers  work  a  44-hQur  week,  having  Saturday  afternoon  free. 
The  operators  who  work  Saturday  afternoon  are  practically  paid 
double  time  for  any  time  worked  beyond  the  44  hours.  The  Com- 
pany does  this  fully  cognizant  of  the  unattractivcness  of  Saturday 
^eVaoon  labor. 

The  Telephone  Company  has  gone  farther  than  many  other 
industries  in  the  State  in  the  reduction  of  its  basic  work  day 
from  ,9  to  8  hours,  and  in  the  case  of  evening  and  split  trick  shifts, 
from  9  to  7  hours ;  but  the  fact  that  over  one-fourth  of  the  opera- 
tors in  New  York  State  work  beyond  their  regular  assignment  of 
hours  is  indicative  of  a  weakness  in  the  labor  policy  of  the 
Company. 

In  the  testimony  of  the  Boyal  Commission  of  Toronto,  Canada, 
physicians  recommended  that  the  telephone  operators  should  have 
a  work  day  of  7  hours,  spread  over  a  9  hour  period,  and  that  this 
time  should  be  divided  as  follows: 

2      hours  work  —  %  hour  relief 
1%  hours  work  —  %  hour  intermission 
2      hours  work  —  %  hour  relief 
11/^  hours  work 

They  testified  further,  however,  that  this  was  simply  a  compro- 
mise and  that  a  7  hour  working  day  would  still  be  too  long  for 
telephone  operators.  The  working  day  should  eventually  be  re- 
duced to  6  hours  actual  labor,  spread  over  a  period  of  from  8  to 
8^  hours. 

It  was  not  possible  for  the  Bureau  of  Women  in  Industry,  in 
the  short  time  allotted  to  it,  to  make  any  scientific  study  from  the 
point  of  view  of  fatigue  and  its  relation  to  the  working  hours  of 
the  operators.  The  Bureau  is  convinced,  however,  as  a  result  of 
this  study,  that  the  actual  working  hours  of  the  operator  should 
be  considerably  reduced.  The  Company  might  well  begin  trying 
to  eliminate  entirely  its  overtime  work.     With  almost  one-fourth 
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of  tlie  crperatiiig  force  throughout  the  State  working  Mm^  time 
beyond  their  regula-r  EBsignmcnt^  and  with  the  strain  and  nervous 
tension  involved  in  telephone  oix^rating,  the  firbt  step  which  the 
Telephone  Company  should  take  in  improving  the  morale  of  its 
force  and  the  efficiency  of  its  service  is  to  eliminate  all  overtime. 

One  Day's  Rest  in  Seven 

The  policy  of  the  Telephone  Company  is  that  all  workers  shall 
have  one  day's  rest  in  seven.  Because  of  the  continuity  of  the 
service,  it  is  necessary  for  a  certain  j>ercentage  of  the  operators  to 
work  on  Sunday,  but  it  has  been  the  custom  of  the  Company  to 
give  those  operators  a  corresponding  day  off  during  the  week. 

For  the  week  ending  December  13,  1919,  about  2.3%  of  the 
operating  force  in  New  York  State  worked  the  full  seven  day 
week,  and  an  additional  .91%  of  the  operators  worked  more  than 
six  days  but  less  than  seven  days.  This  brings  the  total  percentage 
of  the  entire  operating  force  who  worked  more  than  six  days  a 
week  up  to  about  3.21%.  The  largest  number  of  operators  who 
worked  a  full  seven  day  week  was  on  the  day  shift  in  the  Man- 
hattan Division. 

Seven  day  labor  is  one  wEich  has  long  been  condemned  as  bad 
business  policy,  and  the  Telephone  Company  is  making  every 
effort  to  reduce  it  to  a  minimum.    Xo  operator  under  any  circum- 
stances should  be  asked  to  work  se^'e^n  davs  in  succession  without 
any  break.     An  outstanding  feature  is  that  while  2.3%  of  the 
operating  force  worked  seven  days  a  week  and  .91%  worked  from 
six  to  seven  days,  59.94%  worked  a  full   six  day  week.     This 
included  night  work  operators  who«o  regular  hours  are  eight  hours 
six  days  a  week.     Considering  the  practice  of  many  of  the  large 
industrial  establishments  throughout  the  State  is  to  give  not  only 
one  day's  rest  in  seven,  but  one  and  a  half  days  off  (Saturday 
afternoon  and  Sunday),  the  fact  that  r>3.07%  of  the  total  operat- 
ing force  worked  a  full  six  day  week  or  more  is  very  significant, 
and  doubtless  is  a  contributing  factor  to  the  labor  turnover  of  the 
Telephone  Company.     Seven  day  labor  also  tends  to  increase  ab- 
senteeism and  lost  time,  especially  among  workers  as  youthful  as 
telephone  operators  and  where  the  work  is  so  exacting.     Seven 
day  labor  should  be  abolished. 

2 
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Absenieeiam 

In  discussing  the  question  of  absenteeism,  it  must  be  borne  in 
mind  that  there  are  certain  causes  of  absence  which  are  mainly 
unavoidable,  such  as  home  duties,  conditions  of  transportation 
and  illness.  On  the  other  hand,  absence  due  to  fatigue,  prolonged 
hours  or  insufficient  wage  incentive,  could  be  prevented  in  a  large 
part. 

The  week  ending  December  13,  1919,  which  was  the  typical 
week  chosen  by  the  Bureau  of  Women  in  Industry  and  the  Tele- 
phone Company  on  which  to  base  this  study,  was  one  in  which  the 
weather  was  not  over  severe  nor  was  there  an  epidemic  of  any 
kind.  If  the  accpted  unit  of  absence  —  one  day  —  is  used,  it  is 
possible  to  determine  the  amount  of  absence  in  the  operating  force 
by  finding  what  percentage  the  absentees  are  of  the  number  of 
persons  expected  to  work.  On  Monday,  December  8th,  8.62% 
of  the  total  operating  force  in  New  York  State  was  absent  from 
work.  On  Tuesday,  December  9th,  6.99^%  of  the  total  operating 
force  in  New  York  State  was  absent  from  work.  On  Wednesday, 
December  10th,  6.98%  of  the  total  operating  force  in  New  York 
State  was  absent  from  work.  The  amount  of  absenteeism  in  the 
Telephone  Company,  assuming  these  days  to  be  typical,  is  higher 
than  in  many  other  industries,  5%  absenteeism  being  considered 
usual. 

As  a  result  of  absence  among  the  telephone  operating  force  for 

m 

the  week  ending  December  13th,  35.260+  productive  hours 
were  lost  out  of  a  total  of  533,136  hours,  or  6.61%.  According 
to  geographical  division,  the  gfreatest  amount  of  absenteeism 
occurred  under  Schedule  III,  made  up  largely  of  such  cities  as 
Albany,  Buffalo,  Rochester,  Syracuse,  which  shows  that  7.56% 
of  productive  hours  was  lost  as  a  result  of  absenteeism.  The 
Manhattan  Division  of  New  York  City  lost  6.91%  of  productive 
hours. 

The  highest  peak  of  lost  time  for  the  week  ending  December 
13th  was  reached  by  those  operators  who  lost  from  one  to  two 
days ;  the  peak  next  in  height  was  reached  by  those  operators  who 
were  absent  the  entire  week. 
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One  of  the  significant  features  of  the  study  of  absenteeism  and 
broken  time  shows  that  out  of  2,480  instances  88.87%  were  not 
paid  for,  with  11.13%  having  been  paid  for.  In  the  case  of  the 
11.13%  where  pay  was  received,  it  was  undoubtedly  due  to  the 
fact  tJiat  the  Telephone  Company  pays  sickness  benefits. 

Broken  Time 

In  discussing  broken  time,  it  must  be  said  that  broken  time 
means  any  time  less  than  one  day  and  more  than  one  hour  of  the 
regular  hours  an  operator  is  expected  to  work.  The  amount  of 
productive  hours  lost  as  a  result  of  broken  time  was  .46%  of  the 
total  hours.     This  percentage  is  for  exchanges  all  over  the  State. 

Assuming  that  the  work  of  December  13th  is  a  typical  week, 
ineflSciency  of  the  service  during  the  past  year  has  doubtless  been 
due  in  part  to  the  amount  of  absenteeism  among  the  operators. 

The  Bureau  of  Women  in  Industry  would  recommend  that  the. 
Telephone  Company  keep  careful  record  of  absenteeism  and 
broken  time  with  the  idea  of  reducing  them  to  the  minimum. 
Even  when  the  Company  pays  the  wage  of  the  girl  who  is  absent, 
it  is  not  fulfilling  its  obligation  to  the  public  unless  it  considerably 
reduces  its  controllable  absenteeism  among  operators. 

Wages 

Three  groups  of  operators,  since  the  Bureau  of  Women  in 
Industry  started  the  study  of  the  telephone  industry,  have  had 
their  wage  rates  increased.  A  comparative  table  on  the  follow- 
ing page  compares  the  wage  rates  for  the  year  1919  with  the 
new  rates. 

In  general,  the  first  increase  aifected  only  Greater  New  York 
and  raised  the  minimum  wage  from  $12.00  to  $15.00  and  the 
maximum  rate  $1.00.  The  next  increase  was  made  for  the  opera- 
tors longer  in  the  service  and  increased  the  maximum  $2.00.  The 
third  increase  was  applicable  to  the  other  exchanges  throughout 
the  State. 

It  must  be  remembered  that  these  wages  are  basic  rates.  The 
actual  earnings  of  the  majority  of  operators  are  higher  than  the 
basic  wage  rates  in  so  far  as  operators  are  paid  time  and  a  half 
for  overtime  and  Sunday  work  and  extra  for  Saturday  afternoon. 
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Approved  February  21,  1920  —  Effective  February  8,  1920 

Queens,  Mt.  A'drnon, 
Manhattan  Bronx,  Brooklyn  btaten  Island 
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Period  of  service                  New             Old             New             Old  New  Old 

School     $15  00    $12  00     $14  00    $1100  $13  00  $10  00 

End  of  1  month 15  50       12  50      14  50       11  50  13  50  10  50 

End  of  3  months 16  00      13  00      15  00      12  00  14  00  11  00 

End  of  6  months 16  50       19  50      15  50       12  50  14  50  11  50 

End  of  9  months 17  00      14  00      16  00       13  00  15  00  12  00 

End  of  12  months IS  00       15  00       17  00      14  00  16  00  13  00 

End  of  IS  months 18  50       15  50       17  50       14  50  16  50  13  50 

End  of  24  months 19  00       Id  00       18  00       15  00  17  00  14  00 

End  of  ^0  months 19  00       10  00       16  00  18  00  15  00 

End  of  36  months 20  00       17  00      20  00       17  00  19  00  16  00 

End  of  48  months 21  00       18  00      21  00       18  00  20  00  17  00 

End  of  60  months 22  00       19  00      22  00       19  00  21  00  18  00 

End  of  72  months 23  00      20  00      23  00      20  00  22  00  19  00 

Senior    operator  —  maxi-  • 

mum 2400      2100      2400      2100  23  00  2000 

Supei-visor  —  maximum      27  00      24  00      27  00      24  00  26  00  23  00 

The  above  rates  are  for  day  operating  employeeai 
Bvening  operating  employees  receive  $1«00  more  per  week. 
Night  operating  employees  receive  $8.00  more  per  week. 

AuTHOBizED  Wage  Scheduub  Efj<hX/Txve  Mabch  7,  1920 

Up-siaie  Offices 

Large  Places  Such      Medium  Sised  Plaoee  Smaller  Plaoes 

as  Albany,              Such  as  Kingston,  Such  as  Catsldll, 

Syracuse,  Buffalo         Auburn,  Lociport  Geneva,  Geneseo 

^    New            Old            New            Old  New  Old 

School $12  00    $10  00    $1100      $9  00  $10  00  $3  00 

End  of  1  month 12  50      10  50       1150        9  50  10  50  8  50 

End  of  3  months 13  00       1100      12  00      10  00  1100  9  00 

End  of  6  months 13  50      11  50       12  50      10  50  11  50  9  50 

End  of  9  months 14  00      12  00      13  00      11  DO  12  00  10  00 

End  of  12  months 15  00      13  00       14  00      12  00  13  00  11  00 

End  of  18  months 15  50      13i  50       14  50      12  50  13  50  11  50 

End  of  24  months 16  00      14  00       15  00       13  00  i4  00  12  00 

End  of  36  months 17  00      15  00       16  00       14  00  15  00  13  00 

End  of  48  months 18  00       16  00      17  00       15  00  16  00  14  00 

End  of  60  months 19  00       17  00      18  00      16  00  17  00  15  00 

Seniors 20  00       19  00       18  00  

Supervisors   23  OO       22  00  2100  

The  above  rates  are  for  day  operating  employees. 

Evening   operating  employees  receive  $1.00   more  per  week. 

Night  operating  employees  receive  $8.00  more  per  week. 

In  a  few  offices,  where  there  Is  no  regular  evening  force,  but  day  and  evening 
operators  rotate,  the  day  schedule  applies  to  these  rotating  operators  and  night 
operators  receive  a  $2.00  differential. 
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In  the  table  showing  the  actual  earnings  of  the  operators,  which 
includes  overtime  earnings,  it  will  be  seen  that  the  highest  group 
was  in  the  Manhattan  Division,  where  538  operators'  earnings 
were  from  $18.00  to  $19.00.  In  the  Manhattan  Division  (Sched- 
ule I),  beginning  at  $9.00,  the  schedule  shows  a  gradual  increase 
up  to  the  538  group  and  a  decrease  after  the  538  group  is 
reached.  For  Brooklyn  and  lower  Bronx  (schedule  II),  the  high- 
est earning  peak  was  Reached  by  the  $16.00  to  $17.00  group,  329 
operators  receiving  this  amount.  In  Schedule  III,  including 
lower  Bronx,  part  of  Westchester  and  Long  Island,  the  highest 
earning  peak  was  reached  by  the  $16.00  to  $17.00  group,  where 
105  operators  received  this  amount.  Under  Schedule  IV,  includ- 
ing the  larger  up-state  cities,  the  highest  earning  peak  was  reached 
by  289  operators  who  came  under  the  $15.00  to  $16.00  group. 
Under  Schedule  V,  including  such  places  as  Binghamton,  Dun- 
kirk and  Elmira,  the  highest  earning  group  is  reached  also  in  the 
$15.00  to  $16.00,  95  operators  receiving  this  amount.  Under 
Schedule  VT,  including  the  smaller  cities,  56  received  $16.00  to 
$17.00,  which  was  the  highest  earning  peak. 

Based  on  a  grand  total  of  10,731  operators  —  which  figure  ex- 
cluded 188  operators  whose  earnings  were  unknown  and  1,407 
operators  whose  earnings  could  not  be  considered  typical  as 
absence  made  their  earnings  below  the  basic  wage  —  the  earnings 
fell  like  this: 

336  received  under  $12.00. 
1,983  received  between  $12.00  and  $15.00. 
2,997  received  between  $15.00  and  $18.00. 
2,485  received  between  $18.00  and  $21.00. 
1,976  received  between  $21.00  and  $25.00. 

After  the  $25.00  mark  is  reached,  there  is  a  gradual  decline, 
only  110  persons  on  the  operating  force  earning  as  high  as  $30.00 
per  week. 

The  Telephone  Company  by  the  increase  in  wages  removed  the 
weakest  spot  in  its  employment  policy.  There  is  no  doubt  in  the 
mind  of  the  Bureau  of  Women  in  Industry  that  the  low  wage 
rates  and  consequent  low  earning  capacity  of  the  operators  had 
much  to  do  during  the  year  191,9  with  the  Companv's  high  labor 
tomover  resulting  in  inefficient  service. 
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The  Bureau  of  Women  in  Industry,  however,  believes  that  the 
Telephone  Company  has  not  gone  so.  far  as  it  should  on  wage 
increase  and  other  increases  will  be  necessary  if  it  hopes  to  retain 
a  permanent,  well-organized,  well-disciplined  force.  The  Bureau 
would  not  quibble  with  the  Telephone  Company  over  its  minimum 
wage  rate,  although  the  minimum  wage  rate  of  telephone  operators 
under  the  United  States  Railroad  Administration  is  $70.00  per 
month,  something  over  $16.00  a  week.  The  Bureau  believes,  how- 
ever, that  the  maximum  rate  is  still  too  low  and  that  the  rate  of 
promotion  is  all  too.  slow. 

In  comparing  the  wage  rates  of  the  Telephone  Company  with 
those  of  other  industries  that  require  the  same  qualifications  and 
same  standards  of  efficiency,  other  employees  can  reach  the  maxi- 
mum wage  offered  by  the  Telephone  Company  in  a  much  shorter 
time  and  know  that  their  wages  will  be  increased  in  fair  propor- 
tion to  their  length  of  service.  Since  the  biggest  asset  which  the 
Telephone  Company  has  is  the  operator  who  remains  with  it  longer 
than  two  years,  a  greater  wage  incentive  should  be  placed  before 
the  girl  as  an  inducement  to  remain  with  the  Company.  Further- 
more, that  a  girl  should  reach  her  maximum  earning  capacity. 
e:ycept  for  the  few  who  become  chief  operators  or  supervisors,  after 
she  has  been  with  the  Company  six  years,  which  in  many  instances 
may  be  when  she  has  reached  the  age  of  22  or  25,  is  indeed  dis- 
couraging to  any  worker  and  implies  poor  knowledge  of  psychology 
on  the  part  of  the  Telephone  Company. 

It  is  the  opinion  of  the  Bureau  of  Women  in  Industry  that  if 
promotions  were  made  more  rapid  and  the  maximum  wage  made 
higher,  the  Telephone  Company  could  retain  in  its  service  a  very 
much  larger  percentage  of  trained  operators,  thus  reducing  the 
cost  of  training  operators  and  eliminating  that  large  cost  which 
now  appears  on  the  books  of  the  Company. 

In  New  York  State  an  increase  such  as  made  by  the  Telephone 
Company  within  the  last  few  months  was  an  absolute  necessity  if 
the  Company  was  to  maintain  its  service,  for  without  an  increase 
in  wages,  operators  could  not  be  obtained  or  retained,  and  without 
operators  the  service  could  not  be  kept  up.  The  wages  of  the 
operators  were  raised  at  an  estimated  annual  cost  of  $2,900,000.00. 
It  is  not  within  the  province  of  the  Bureau  of  Women  in  Industry 


C^ni  r\ 


t 


»       ■• 


o 

T 


39 

tQ  know  whether  further  wage  increase  ahotdd  mean  an  increase 
in  telephone  rates ;  but  the  Bureau  is  of  the  opinion  that  the  cost 
to  the  Company  of  its  high  labor  turnover^  of  its  advertising,  of 
its  training  of  operators  and  the  actual  loss  to  the  Company  of 
the  short-time  operator  could  for  the  most  part  be  eliminated 
with  higher  wage  rates  for  longer  service.  The  company,  during 
the  year  1919,  apparently  was  blind  to  its  real  labor  diflBculty, 
and  the  increase  in  wage  rates  as  effective  in  February  may  prove 
conclusively  to  the  Company  that  something  more  than  a  living 
wage  must  be  paid  to  operators  if  the  eflSciency  of  its  service  is  to 
be  maintained. 

Labor  Turnover  and  Length  of  Service 

For  every  three  girls  who  enter  the  telephone  service,  one  drops 
out  in  training,  the  second  before  the  first  year  is  over  and  the 
third  stays  longer  than  a  year.  Since  the  estimated  cost  of  train- 
ing an  operator  varies  from  $68.00  to  $100.00  per  operator,  the 
shorter  the  length  of  service  of  the  operator  the  greater  expense 
to  the  Company.  Also,  since  an  operator  must  be  in  the  service 
of  the  Company  two  years  before  she  can  efficiently  carry  the 
theoretical  load  of  230  units  per  hour,  the  kind  of  service  which 
the  public  receives  depends  very  considerably  on  the  length  of 
service  of  the  operators. 

Briefly  speaking,  this  is  an  element  which  the  Company  cannot 
altogether  control,  though,  so  far  as  the  question  of  wages,  age  at 
beginning  work,  opportunities  for  promotion,  fatigue  and  sym- 
pathetic treatment  of  employees  enters  into  the  problem,  the 
answer  lies  with  the  Company.  Other  elements,  like  that  of  mar- 
riage, are  beyond  its  control. 

In  the  city  of  Manhattan,  24.33%  of  the  operators  had  been 
with  the  Company  6  months  or  less.  This  is  exclusive  of  students 
in  the  Training  School.  What  this  means,  interpreted  in  terms 
of  service  which  the  public  receives  from  the  operators,  is  that 
these  operators  are  able  to  handle  efficiently  about  75%  of  the 
theoretical  load  of  230  units  per  hour.  While  about  24.33% 
of  the  operators  had  been  with  the  Company  less  than  6  months, 
the  next  largest  per  cent  is  among  the  operators  who  had  been 
with  the  Company  over  6  months  and  through  1  year,  13.68% ; 
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and  the  next  largest  group  had  been  with  the  Company  over  1 
year  and  through  2  years,  12.37%.  In  other  words,  slightly  over 
one-half  of  the  operating  force  in  Manhattan  had  been  with  the 
Company  less  than  2  years.  The  situation  of  the  Telephone 
Company,  therefore,  resolves  itself  into  the  fact  that  the  important 
element  in  determining  the  efficiency  of  the  service,  from  the  point 
of  view  of  the  operator,  rests  absolutely  on  the  length  of  service 
in  the  occupation. 

Under  Schedule  II,  which  includes  Brooklyn  and  Queens,  we 
find  a  still  larger  per  cent  of  the  operators  had  been  with  the  Com- 
pany 6  months  or  less,  28.22% ;  with  15.61%  with  the  Company 
over  6  months  and  through  1  year,  and  10.60%  with  the  Com- 
pany over  1  year  and  through  2  years,  making  a  total  of  54.43% 
who  had  been  with  the  Company  less  than  2  years. 

Under  Schedule  III,  which  includes  part  of  Westchester  and 
Long  Island,  23.89%  of  the  operatojs  had  been  with  the  Company 
for  6  months  or  under,  12.23%  had  been  with  the  Company  over 
6  months  and  through  1  year,  and  18.47%  had  been  with  the 
Company  over  1  year  and  through  2  years,  making  a  total  of 
54.60%  of  the  operators  who  had  been  with  the  Company  less 
than  2  vears. 

Under  Schedule  IV,  which  includes  such  places  as  Albany, 
Buffalo,  Syracuse,  Little  Falls  and  Utica,  there  was  17.20% 
of  the  operators  who  had  been  with  the  Company  6  months  or 
under,  .9.67%  for  over  6  months  and  through  1  year,  and  19.49% 
for  over  1  year  and  through  2  years,  making  a  total  of  46.35% 
of  the  operators  in  the  larger  cities  of  the  State  who  had  been 
with  the  Company  2  years  or  less. 

Under  Schedule  V,  which  includes  Auburn,  Binghamton,  Dun- 
kirk, Ithaca,  Poughkeepsie  and  Watertown,  11.95%  of  the  opera- 
tors had  been  with  the  Company  6  months  or  under,  11.20%  over 
6  months  and  through  1  year,  and  18.74%  over  1  year  and  through 
2  years,  making  a  total  of  41.88%  of  the  operators  who  had  been 
with  the  Company  less  than  2  years. 

Under  Schedule  VI,  including  such  places  as  Bayshore,  Canan- 
daigua,  Geneva,  Glens  Falls,  Huntington,  Homell  and  South- 
ampton, 9.92%  of  the  operators  had  been  with  the  Company  6 
months  or  under,  7.14%  had  been  with  the  Company  over  6 
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months  and  through  1  year,  and  26.79%  had  been  with  the  (Jom- 
pany  over  1  year  and  through  2  years,  making  a  total  of  43.82% 
of  the  operators  who  had  been  with  the  Company  less  than  2  years. 
In  short,  50.1%  of  the  total  operating  force  in  New  York  State 
had  been  with  the  Company  2  years  or  less. 

It  is  significant  to  note  that  the  largest  per  cent  of  the  operators 
who  had  been  with  the  Company  less  than  2  years  was  in  the 
Brooklyn  and  (Jueens  Division,  and  that  Manhattan  ranked  next, 
with  a  gradual  decrease  in  the  number  of  those  with  less  than  2 
years'  service  in  the  smaller  cities. 

It  is  also  very  significant  to  note  that  in  tho  Manhattan  and 
BrookhTi  Divisions  practically  three-fourths  of  the  operators  had 
been  with  the  Company  less  than  5  years.     The  fact  that  tho 
Company  does  not  increase  its  wage  rate  after  5  or  6  years  of 
service  may  account  to  a  considerable  degree  for  three-fourths  of 
the  o])erators  leaving  after  the  fifth  year.     This  percentage  drops 
in  the  smaller  cities,  except  under  Schedule  III,  which  includes 
such  cities  as  New  Rochelle  and  Mt.  Vernon,  where  it  is  slightly 
higher  than  in  Manhattan  and  Brooklyn.     Since  the  differences 
in  the  percentages  vary  so  very  slightly,  it  is  impossible  to  place 
a  finger  on  what  contributes  toward  this  difference,  but  the  signifi- 
cant thing  is  that  the  difference  between  the  larger  cities  and 
smaller  cities  is  not  great  enough  to  constitute  any  vital  difference 
and  the  problem  of  the  Telephone  Company  throughout  the  entire 
State  is  in  retaining  operators  beyond  the  2-year  period. 

There  were  2,675  resignations  from  the  force  during  1919. 
Of  these  928  had  been  with  the  Company  3  months  or  less,  and 
1,704  had  been  with  the  Company  less  than  1  year.  Assuming 
that  the  efficiency  rating  of  the  Company  is  correct,  these  operators 
have  actually  been  an  expense  to  the  Company.  This  being;  the 
case,  it  would  seem  that  the  Company  could  afford  to  spend  a 
considerable  amount  of  money  annually  to  make  service  with  the 
Company  increasingly  attractive,  and  make  it  in  the  future,  as 
it  has  been  in  the  past,  one  of  the  most  aristocratic  classes  of  labor 
in  which  women  are  employed. 

It  was  the  lowest  paid  and  short-service  girls  who  left  the  serv- 
ice of  the  Company  in  1919.  Of  the  3,224  girls  who  left  the 
Company  (2,675  resignations,  186  dismisBals  and  363  transfers, 
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pensions  and  deceased)  2,148  or  66.6%  had  a  basic  wage  of  less 
than  $15.00  per  weeL  During  the  year  1919,  5,858  operators 
were  added  to  the  force ;  3,224  was  the  total  loss  in  the  operating 
force  for  the  same  period. 

The  allied  causes  for  resigning  as  given  by  the  3,224  girls 
were  as  follows : 

R&ngnaiions 

Marriage   39S 

Home  duties   379 

Return  to  Bchool Ill 

Leave  city   107 

Disability  58 

Take  P.  B.  X 334 

Other  employment   433 

Hours  of  work  438 

Wages  12 

Other  working  conditions 308 

Discouraged  or    indifferent 7 

Miscellaneous  91 

Reason  not  obtained 4 

Total 2,675 

Poor   attendance    10 

Poor  work   30 

Violation  of  rules 14 

Disobedience  5 

Undesirable 19 

Miscellaneous 108 

Total 186 

Transferred,  pensioned  and  deceased 363 

Total   3,224 


From  the  table  it  will  be  noted  that  the  marriage  rate  among 
telephone  operators  is  high.  That  398  should  leave  the  telephone 
service  to  marry  is  quite  a  normal  proportion  where  so  many  girls 
of  a  marriageable  age  are  employed*  The  most  significant  reasons 
why  girls  left  the  Company  are  under  the  headings  oi  "  Other 
Employment"  438,  and  "Hours  of  Work"  433.  "Home 
Duties  "  is  the  reason  given  by  379  girls,  and  308  girls  gave  the 
reason  for  leaving  as  "  Other  Work  Conditions ;  "  while  334  left 
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to  take  positions  on  private  switch  boards.  That  334  should  leave 
to  take  positions  on  private  switch  boards  is  a  natural  advance. 
The  pay  of  the  private  switch  board  operator  is  higher  than  in  the 
Telephone  Company,  the  hours  are  more  regular,  with  Saturday 
afternoon  and  Sunday  free,  and  the  Telephonse  Company  itself 
believes  that  when  girls  leave  the  Company  to  go  to  private  switch 
boards  it  increases  the  efficiency  of  its  own  system. 

The  most  vital  problem  that  the  New  York  Telephone  Company 
has  is  the  short  service  of  its  operators  and  the  high  labor  turnover 
resulting.  It  is,  of  course,  recognized  that  the  year  1919  was  an 
abnormal  year,  with  industry  all  over  the  country  in  a  more  or 
less  unsettled  state,  and  the  Telephone  Company  has  so  far  been 
unsuccessful  in  the  efforts  which  it  has  made  to  materially  reduce 
its  labor  turnover  and  to  stop  the  ever  increasing  flow  of  girls  out 
from  its  employ. 

The  labor  turnover  records  kept  by  the  Company  cannot  be 
taken  too  seriously,  as  many  of  the  girls  fail  to  give  their  real 
reason  for  leaving.  According  to  the  Company's  records,  but  12 
girls  out  of  2,675  gave  "  inadequate  wages  "  as  a  reason  for  leav- 
ing. Yet  the  fact  that  two-thirds  of  these  girls  were  receiving 
less  than  $15.00  a  week  when  they  left  the  Company  is  in  itself 
a  clear  indication  that  wage  conditions  actually  played  a  large 
part  in  causing  loss  among  the  operating  force.  Again,  379  leav- 
ing for  "  Home  Duties  "  and  308  leaving  for  "  Other  Work  Con- 
ditions ''  may  mean  anything.  These  figures  unless  more  carefully 
analyzed  are  of  no  help  whatever  in  securing  a  real  picture  of  the 
Company's  problem.  The  Company's  system  of  receiving  and 
recording  the  reasons  for  leaving  is  not  one  which  will  bring  from 
the  girl  the  real  truth.  If  a  girl  is  to  leave  the  Company  she  talks 
first  to  the  chief  operator  and  tells  her  of  her  reasons  for  leaving. 
The  chief  operator  cannot  be  a  good  chief  operator  and  employ- 
ment manager  at  the  same  time.  If  a  girl  has  worked  under  a 
chief  operator  for  any  length  of  time  she  is  not  likely  to  tell  her 
the  real  reason,  if  it  at  all  reflects  upon  the  Company.  If  the 
reason  is  one  that  reflects  on  the  chief  operator,  it  is  that  much 
more  difficult  to  get  at  the  truth. 

The  reason  given  by  about  25  girls,  interviewed  by  the  Bureau 
of  Women  in  Industry,  who  have  left  the  telephone  service  and 


have  now  taken  other  positiojas,  is  a  lack  of  co-operation  between 
the  supervising  and  the  operating  force.  Nowhere  in  the  labor 
turnover  record  is  there  an  opportunity  for  recording  such  a  cause, 
and  yet  this  is  one  which  might  be  very  easily  remedied  by  the 
Company  if  it  were  cognizant  of  this  lack  of  co-operation.  Many 
of  the  operators  complain  of  the  strict  discipline  and  the  lack 
of  sympathy  and  understanding  of  the  supervising  force  with  the 
operating  force.  Naturally,  a  girl  would  not  complain  of  this 
to  her  chief  operator.  Some  girls  interviewed  by  the  Bureau 
of  Women  in  Industry,  have  reported  that  they  left  because  they 
could  not  get  on  well  with  their  supervisors.  This  might  not  have 
been  the  fault  of  either  the  operator  or  the  supervisor.  It  might 
have  been  simply  a  clash  of  personalities.  Here  is  a  group  of  girls 
leaving,  whom  the  Company  have  taken  in  and  trained  at  great 
expense,  and  who  could  easily  have  been  retained  by  means  of  an 
intelligent  and  understanding  system  of  interviewing.  If  some 
system  of  transferring  girls  from  one  supervisor  to  another  were 
inaugurated,  a  certain  percentage  of  the  Company's  losses  would 
be  eliminated.  In  other  words,  it  should  be  the  function  of  a 
well-organized  and  equipped  department  to  interview  girls  as  they 
contemplate  leaving,  to  try  to  adjust  grievances,  having  the  power 
to  transfer,  etc.  This  might  well  be  done  by  the  Employment 
Department,  and  in  this  way  that  Department  would  have  a  much 
clearer  understanding  and  vision  of  the  elements  that  enter  into 
the  job  of  an  operator.  By  a  sympathetic  and  understanding  inter- 
view by  an  impartial  person,  adjustment  might  be  made  very 
readily.  Anyone  who  has  worked  with  girls  of  the  age  of  thost 
employed  by  the  Telephone  Company  will  not  doubt  the  statemont 
that  girls  most  often  leave  their  work  for  reasons  which  can  1>^ 
very  easily  adjusted,  if  understood.  After  every  effort  has  beon 
made  to  retain  the  girl,  the  causes  of  grievances  and  of  leiiving 
should  be  carefully  analyzed  and  the  Company  would  then  have 
a  picture  of  the  main  problems  of  turnover  that  confront  it.  This 
picture  of  mal-adjustment  will  indicate  remedies  in  some  instancrp, 
and  in  others  it  will  direct  further  study.  The  underlying  cause 
should  be  sought  out  and  removed  whenever  possible.  In  tbo 
Telephone  Company,  where  the  trainin<]^  of  an  operator  i^  ?« 
expensive  to  the  Company  and  where  she  does  not  reach  the  point 
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of  greatest  useftilneM  until  she  has  been  with  the  Company  two 
years,  too  much  effort  cannot  be  made  to  retain  an  operator  once 
she  is  employed.  The  method  which  the  Telephone  Company  em- 
ploys along  this  line  is  indeed  archaic. 

The  students  loss  for  the  year  1910  was  33.7%  of  the 
total  number  of  students,  that  is,  approximately  one-third  of  the 
students  who  entered  fox  training  never  finished.  Since  the  cost 
to  the  Company  of  training  students  varies  anywhere  from  $68 
to  $100  per  student,  the  cost  of  the  one-third  of  the  students  who 
wore  lost  during  the  year  1919  amounted  to  a  considerable  sum. 

In  connection  with  the  loss  in  the  training  school  one  must 
consider  the  Telephone  Company's  policy  of  selection.  Many 
girls  during  the  past  year  have  been  induced  to  apply  to  the  Tele- 
phono  Company  by  the  Company's  fascinating  advertisements. 
Of  course,  in  their  policy  of  selection  even  the  most  careful 
scrutiny  will  not  reveal  in  all  instances  that  a  girl  is  unable  to 
qualify  as  an  operator.  The  Company  during  the  past  year,  owing 
to  the  shortage  of  workers,  has  been  neccessarily  less  careful  in  its 
selection.  It  was  practically  willing  to  try  out  anyone,  while 
previously  it  was  able  to  pick  and  choose  only  the  best.  This 
accounts  in  part  for  the  large  turnover  among  its  students. 

Of  the  2,373  students  in  the  past  year,  837  resigned.  The  moat 
significant  reasons  given  are: 

Left  to  take  other  employment 109 

Complained  of  hours  of  work Ill 

Complained  of  *'  other  working  conditions  " 190 


1,536  students  were  dismissed;  S31  for  poor  attendance,  and  618 
came  under  the  miscellaneous  group.  In  analyzing  the  miscella- 
neous group,  wo  find  that  463  of  this  number  were  physically 
unfit.  More  careful  and  thorough  medical  examinations,  tests  of 
the  sight  and  hearing,  given  before  the  girl  is  taken  on  for  train- 
ing, might  have  reduced  considerably  the  number  of  students  dis- 
missed because  of  the  physical  unfitness. 

While  up  until  this  past  year,  the  Kew  York  City  Telephone 
Company  has  always  had  a  waiting  list  from  which  it  could  pick 
and  choose,  this  pa«t  year  has  seen  it  with  an  actual  shortage  of 
from  700  to  1,000  operators^  a  fact  which  has  necessitated  frantic 
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adTertising  for  help.  They  have  not  secured  as  high  a  standard 
of  workers  as  in  the  past,  which  has  also  reacted  on  the  efficiency 
of  the  service.  The  officers  of  the  Telephone  Company  have 
always  taken  a  just  pride  in  the  type  of  operator  which  it  secured 
fostering  a  tradition  that  it  was  a  privilege  to  be  employed  by  the 
Telephone  Company. 

The  war  changed  the  status  of  the  industrial  woman,  created 
new  standards  and  opened  up  new  opportunities.  It  placed  the 
working  women  of  this  country  on  a  new  basis  industrially  and 
competition  was  more  keen.  The  Telephone  Company  did  not 
b^n  to  consider  its  employment  policy  seriously  until  it  was 
actually  face  to  face  with  an  emergency  such  as  it  had  never 
before  known  in  its  history. 


WORKING  CONDITIONS 

In  order  to  fulfill  ideally  the  Company's  requirements,  an  oper- 
ator must  be  always  alert,  have  quick  vision,  auditory  nerves, 
always  be  ready  to  catch  the  words  of  the  supervisor  or  subscriber, 
have  steady  hands,  clear  voice,  and  ability  to  keep  her  temper 
unruffled.  Xot  only  should  she  be  alert  in  answering  calls,  but 
she  must  watch  even  when  she  sees  no  signal  lest  one  escapes  her 
notice. 

In  view  of  the  fact  that  it  is  necessary  for  an  operator  to  be 
in  excellent  physical  condition  in  order  to  come  up  to  the  ideals  of 
the  Company,  the  physical  condition  of  the  operating  rooms  plays 
an  impoitant  part  in  the  health  of  the  operators.  In  order  to 
keep  the  physical  condition  of  the  operators  at  a  high  standard, 
good  ventilation,  freedom  from  irritating  dusts  and  drafts  must 
be  striven  for  and  ample  light  must  be  provided.  Light,  heat  and 
ventilation  and  general  comfort  all  play  their  part  in  the  quality 
of  service  rendered.  The  Company  itself  recognizes  these  facts, 
for  on  the  whole  better  working  conditions  exist  in  the  telephone 
exchanges  than  in  the  average  factory  or  office  regarding  lighting, 
heating  and  ventilation.  There  are  exceptions  to  this  statement, 
chiefly  in  the  exchanges  which  are  in  rented  quarters  not  built 
especially  for  the  purpose  to  which  they  have  been  put.  The  day 
light  in  the  operating  room  must  not  be  too  bright  lest  it  make 
less  noticeable  the  glowing  of  the  signal  lights  on  the  switch  board. 

VentUatioru 

Lack  of  sufficient  ventilation  seems  to  be  one  of  the  greatest 
faults  to  be  found  in  the  operating  rooms.  When  the  switch  board 
is  placed  in  a  "  TJ  "  shape  around  the  room,  the  fresh  air  is  largely 
cut  off  because  the  switch  board  makes  an  effective  screen. 
The  larger  exchanges  in  New  York  City  have  systems  of  ventila- 
tion, forced  systems  of  drafts,  etc.,  which  keep  the  air  changed, 
but  in  other  instances  windows  and  fans  have  to  be  relied  upon. 
It  must  be  born  in  mind  that  operators  are  seated  closely  side  by 
side  and  when  the  room  is  in  constant  use  everv  hour  of  the 
twenty-four,  every  day  of  the  year,  work  day  and  holiday  alike, 
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there  is  never  any  considerable  period  of  time  wlien  the  room  can 
be  flooded  with  fresh  air  and  all  windows  opened  without  causing 
it  to  be  too  cold  or  drafly. 

Seats. 

Operators  are  seated  during  working  hours  and  special  adjust- 
able chairs  are  provided  for  their  use.  The  New  York  Telephone 
Company  is  to  be  congratulated  on  the  standards  of  chairs  us«h1 
by  operators.  Every  effort  has  been  made  by  the  Company, 
through  seating  arrangements,  to  make  the  operators  as  comfort- 
able as  possible.  Allowing  her  to  change  her  position  from  time 
to  time  tends  thus,  as  far  as  seating  is  concerned,  to  reduce  fatigue 
to  its  minimum. 

Washing  FcLcUities  (md  Toilets. 

In  the  majority  of  the  telephone  exchanges  the  wash-rooms  and 
toilets  are  ample  and  usually  are  o.f  tile  or  marble,  and  the  rtx>ins 
are  kept  in  an  excellent  state  of  cleanliness. 

Lockers. 

In  all  exchanges  of  any  size  separate  lockers  are  provided,  one 
or  two  oi)erators  to  a  locker.  The  lockers  are  made  of  open-work 
metal  so  as  to  be  easily  kept  clean  and  well  aired. 

Night  Accommodations. 

In  the  larger  exchanges  where  night  operators  are  granted  some 
time  during  the  night  for  sleeping,  some  arrangement  is  always 
made  for  the  operators.  There  is  a  certain  health  hazavd  in  rho 
majority  of  arrangements,  however,  as  operators  coming  in  for 
relief  at  a  different  period  use  the  same  pillow  as  used  by  tin* 
previous  occupant.  Where  some  operators  are  scrupulously  care- 
ful others  are  decidedly  careless,  and  the  dangers  of  infection 
can  easily  be  realized. 

However,  the  New  York  Telephone  Company  has  gone  mucli 
farther  than  the  majority  of  large  employers  of  women  in  payini: 
particular  attention  to  the  physical  conditions  under  which  their 
employees  work. 
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Best  Moams. 

The  necessity  for  a  place  of  rest  during  rest  periods  is  uni- 
versally recognized,  all  exchanges  that  were  visited  reserving 
some  space  where  operators  may  spend  reliefs  and  rest  periods. 
The  type  and  number  of  rest  rooms  vary  with  the  size  of  the 
building  and  the  number  of  girls  who  would  be  using  such  a  room. 
In  many  instances  the  rooms  are  most  attractive  and  have  been 
designed  to  enable  the  girls  to  have  a  comfortable  place  to  which 
to  go  during  their  rest  periods  and  extra  time  at  meal  hours. 

The  girls  in  any  exchange  can  have  either  a  vietrola  or  a  piano 
in  their  rest  room  if  they  request  it,  and  the  Company  plans  to 
wojk  out  some  routine  for  getting  new  records  for  the  victrolas 
from  time  to  time.  One  employee,  at  a  salary  of  $32  per  week, 
devoted  full  time  to  planning,  inspecting  and  maintaining  retiring 
rooms  for  the  exchanges  in  the  Manhattan  and  Bronx  Division. 
The  general  supervision  is  under  the  manager  of  the  lunch  room 
service,  although  the  different  types  of  expenditure  in  connection 
with  the  furnishing  and  maintaining  of  these  rooms  are  charged 
to  different  department  accounts.  Some  of  the  rooms  have  a 
goodly  supply  of  books  and  current  magazines. 

During  1919,  three  completely  new  rest  rooms  were  opened 
and  furnished  at  a  cost  of  almost  $10,000.  In  addition  to  this, 
seven  rooms  were  partially  refurnished  or  improved,  making  a 
total  cost  during  the  year  for  new  furniture  and  furnishings 
for  the  rest  rooms  of  $12,070.32. 

The  most  attractive  and  newest  of  these  rest  rooms  is  the  one 
for  the  pupils  of  the  training  school  which  was  opened  last  year. 
More  than  500  girls  are  in  the  position  to  use  this  room  at  inter- 
vals during  the  day,  and  because  of  the  somewhat  irregular  periods 
which  often  occur  in  the  training  school,  girls  are  found  there 
almost  constantly,  and  it  is  quite  evident  that  the  comfortable 
chairs  and  couches,  soft  colors,  low  lights  and  restful  atmosphere 
are  fully  appreciated.  The  rest  rooms  in  many  of  the  older  build- 
ings are  much  less  attractive.  Although  always  comfortable,  they 
are  often  furnished  with  a  view  to  strength  and  durability  rather 
than  the  complete  restfulness  in  which  harmony  of  color  and 
lighting  plays  such  an  important  part.  The  $4,800  expended  last 
year  in  famishing  the  rest  room  for  training  school  girls  might 
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almiost  be  considered  in  the  light  of  a  business  advertisement 
Such  a  room  certainly  does  much  to  minimize  the  discouragenient 
and  fatigue  of  the  girls  just  entering  the  telephone  industry. 

Lunch  Boom  Service. 

For  many  years  the  Telephone  Company  has  provided  lunch 
rooms  for  its  operators  where  free  tea,  coffee,  sugar  and  condensed 
milk  was  served.  The  girls  brought  their  own  lunches  or  went 
out  for  the  more  substantial  part  of  the  meal.  The  Company 
came  to  the  conclusion,  however,  that  it  would  be  well  worth  while 
to  install  a  r^ular  cafeteria  service  where  food  could  be  served 
at  cost,  or  less  than  cost.  While  the  tea,  coffee,  sugar  and  con- 
densed milk  is  still  continued  as  a  free  service  to  the  girls,  in  the 
Manhattan  and  Bronx  Division  two  complete  cafeterias  were 
opened  in  1915,  four  in  1916,  seven  in  1917,  four  in  1918,  and 
nine  in  1919.  At  the  present  time  in  the  thirty  buildings  in 
which  there  are  exchanges  in  the  Manhattan  and  Bronx  Division, 
twenty-six  have  a  regular  cafeteria  service.  Three  small  exchanges 
still  maintain  only  the  free  service  of  former  years,  and  one 
exchange,  in  which  but  six  girls  are  employed,  has  no  service 
whatsoever. 

The  lunch  room  service  was  designed  primarily  to  meet  the 
needs  of  the  operating  force,  but  in  the  buildings  where  a  lai^ 
clerical  force  was  employed  the  service  included  them,  so  that  at 
the  present  time  all  women  employees  are  permitted  to  use  the 
lunch  rooms,  and  in  special  instances  some  of  the  men  may  obtain 
food  from  the  lunch  rooms  at  certain  times. 

Ten  thousand  seven  hundred  and  sixty-one  (J 0,761)  employees 
of  the  Company  are  provided  with  this  sf^rvi^re  at  the  present 
time.  Eight  thousand  eight  hundred  and  seventy-six  (8,876)  of 
these  are  on  the  operating  force.  For  the  2,725,898  meals  for 
which  cash  was  paid  by  the  employees,  $354,575.58  was  received, 
an  average  expenditure  of  13  cents  per  meal. 

An  examination  of  the  menu  offered  with  their  food  prices 
will  show  at  what  ridiculously  low  rates  food  is  furnished  em- 
ployees in  the  Company. 

During  1919,  the  expenses  for  the  lunch  room  service  an^.ounted 
to  $591,720  and  the  Company  had  a  deficit  of  $237,144.42.    At 
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the  present  time  there  are  214  employees  engaged  in  running  the 
lunch  rooms,  and  in  addition  to  these  there  is  a  force  of  13  in  the 
lunch  room  manager  s  office  and  8  special  employees  assigned  to  the 
dormitory.  The  Company  is  now  considering  extending  the  lunch 
room  service  so  that  a  table-d'hote  meal  can  be  served  for  the 
sum  of  10  cents  or  12  cents,  in  this  way  insuring  a  proper  food 
b^ance  ration  to  the  girl  for  a  price  so  low  that  she  will  take 
the  full  meal.  This  will  mean  even  greater  financial  loss  to  the 
Company,  in  all  probability,  but  they  consider  it  a  worth  wnile 
expenditure. 

Outside  Manhattan  and  Bronx,  the  lunch  room  service  has 
not  been  developed  to  any  extent.  Three  buildings  in  Brooklyn 
now  have  cafeterias  and  practically  all  exchanges  of  any  size 
throughout  the  State  are  rendering  the  "  free  service "  of  tea, 
coffee,  sugar  and  condensed  milk.  In  some  up-state  exchanges 
the  girls  themselves  have  worked  out  a  plan  whereby  they  can 
serve  themselves  crackers,  cake,  etc.,  at  cost. 

The  night  operators  are  supposed  to  have  the  full  benefit  of 
the  lunch  room  service.  In  the  large  exchanges,  someone  is  on 
duty  to  furnish  them  food,  but  in  most  instances  meals  are  left 
for  them  in  the  ice-box,  and  they  serve  themselves. 

Supervision, 

The  most  common  complaint  and  criticism  of  the  Telephone 
Company  which  the  operators  express  is  that  supervision  is  unsym- 
pathetic and  over-strict. 

Fox  every  8  to  10  girls  there  is  a  supervisor,  walking  back  and 
forth  behind  their  chairs,  assisting  in  handling  calls  when  neces- 
sary, and  helping  in  adjustment  of  difficulties.  The  assistance 
the  supervisor  renders  the  operators  is  incalculable.  Her  presence 
however,  adds  materially  to  the  mental  and  nervous  strain  of  the 
operator,  especially  if  she  herself  is  nervous  and  irritable.  The 
continual  presence  of  a  supervisor,  if  she  is  not  a  person  of  under- 
standing and  sympathy,  creates  in  itself  an  element  of  nervous 
stTftin. 

The  position  of  observer  is  a  second  supervising  position.  There 
are  fewer  observers  than  supervisors  and  they  are  not  visible  to 
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the  operators.  The  observer  has  a  board  which  is  called  an  obaerv- 
ation  board  and  from  which  she  can  plug  in  on  any  operator,  fol- 
low her  work  in  detail^  time  her  calls,  hear  her  remarks  and  also 
those  of  the  subscriber. 

There  is  no  doubt  that  close  supervision  is  necessary.  It  ifl 
true,  however,  that  this  close  double  supervision  whidi  the  Com- 
pany gives  the  girls  plays  a  very  large  part  in  the  nervous  strain 
on  the  operator.  One  supervisor  has  been  reported  as  walking  back 
and  foiih  behind  her  8  or  10  girls  saying  in  low  monotonous  voice, 
"  Hurry  girls,  hurry  girls."  With  a  girl  answering  calls  as 
rapidly  as  possible,  and  with  lights  flashing  in  front  of  her  eyes 
continually,  and  the  buzzing  in  her  ears,  the  fact  of  being  driven 
from  behind  irritates  many  of  the  girls  to  the  extreme. 

The  Public's  Paa-t. 

The  impatience  of  subscribers  is  the  next  important  cause  of 
nervousnesf).  With  each  call  a  light  flashes  in  front  of  the  opeir- 
ator,  severa*!  of  these  lights  flashing  simultaneously  show  that  a 
number  of  subscribers  are  calling  for  numbers  at  the  same  time. 
The  operator  is  expected  to  give  the  quii^est  possible  attention  to 
each,  and  to  remember  which  light  flashed  first.  When  several 
signals  come  at  once,  and  others  come  before  these  can  be  cared 
for,  the  order  is  necessarily  lost  and  her  effort  is  concentrated  on 
clearing  the  board.  When  an  impatient  subscriber  ji^les  his 
receiver  he  not  only  flashes  the  signal  light  in  front  of  the  oper- 
ator, but  when  the  operator  opens  her  key  to  learn  his  wants, 
ft  clicking  sound  is  caused  in  her  ear  every  time  the  subscriber 
moves  the  receiver  up  and  down. 

Consciousness  that  a  number  of  subscribers  are  waiting  to  have 
their  calls  attended  to,  their  growing  impatience  emphasized  by 
the  constant  flash  of  lights  before  her  eyes,  and  the  incessant  buz- 
zing in  her  ears,  together  with  the  knowledge  that  the  supervisor 
is  standing  behind  her  either  hurrying  her  or  asking  other  oper- 
ators  to  attend  to  her  numbers,  and  that  the  observer  may  plug 
in  to  criticize  at  any  moment,  causes  strain  which  mi^t  in  some 
d^rec  be  lessened  if  subscribers  learned  to  be  a  little  more 
patient* 
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The  operator  is  allowed  to  respond  in  certain  set  phrases  such 
as  "  Number  please,"  "  Excuse  it  please,"  etc.  She  may  not  "  talk 
back  "  no  matter  how  much  she  is  being  abused  by  a  subscriber, 
and  any  abuse  which  the  subscriber  .may  heap  on  the  operator  only 
delays  her  operations  and  clogs  her  switch  board. 

nest  Periods. 

The  policy  of  the  New  York  Telephone  Company  requires  a 
15  minute  break  during  the  first  half  of  the  day's  service  and 
another  15  minutes  during  the  second.  During  the  year  1919, 
because  of  the  shortage  of  labor,  this  policy  has  not  been  uni- 
versally practiced.  In  some  New  York  City  exchanges  and  in 
the  exchanges  of  the  up-state  cities  it  has  been  possible  to  adhere 
to  this  rule,  but  in  far  too  great  a  number  of  the  exchanges  the 
rest  periods  have  been  entirely  eliminated  or  only  one  period  of 
rest  given  during  the  entire  working  day. 

Telephone  operating,  entailing  as  it  does  such  physical  and 
nervous  strain,  shows  imperative  need  of  establishing  15  minute 
rest  period?  in  each  half  of  the  shift.  That  four  hours  operating 
without  any  cessation  from  work  or  any  let-down  is  too  long,  is 
the  testimony  of  the  medical  authorities  of  Toronto  on  the  study 
of  telephone  operating  made  by  the  Royal  Commission.  The 
strict  observance  of  rest  periods  would  materially  benefit  the 
efficiency  of  the  telephone  service] 


MEDICAL  DEPARTMENT 

The  records  of  the  Medical  Department  are  considered  by  the 
Company  as  strictly  confidential  and  very  little  information  can 
be  obtained  about  the  girls  reporting  disabilities  of  various  kinds 
and  seeking  medical  treatment.  Certain  it  is  that  the  Medical 
Department  should  play  a  very  important  part  in  determining 
standards  of  any  sort  in  the  telephone  industry.  The  operators 
are  subjected  to  peculiar  conditions  because  of  the  nature  of  the 
occupation.  They  are  employed  at  an  age  when  they  are  particu- 
larly sensitive  to  strain  and  nervous  exhaustion.  The  telephone 
industry  imposes  upon  the  girls  conditions  which  subject  them  to 
eye  strain,  ear  strain,  and  nervous  tension.  Rest  periods  have  been 
found  essential  from  the  point  of  view  of  service.  The  Medical 
Department  of  such  an  industry  has  a  peculiar  responsibility  in 
adding  constantly  to  the  scientific  knowledge  now  available  on  the 
relation  of  working  conditions  to  health.  This  knowledge  at  the 
present  time  is  all  too  meager  and  is  largely  composed  of  the  opin- 
ions of  medical  men  rather  than  carefully  worked  out  studies 
covering  periods  of  time  long  enough  to  make  the  results  of  great 
value. 

Dr.  Richardson,  of  the  New  England  Telephone  Compa:ny, 
found  in  examining  the  Benefit  Fund  records  of  the  New  York 
Telephone  Company  for  1917  that  there  had  been  631  cases  of 
nervous  disability,  including  neuralgia  and  neurasthenia.  Among 
the  employees  of  the  Company  this  was  a  rate  of  55.8  per  1,000 
employees  per  annum  eligible  for  sickness  disabilitj\  The  rate 
for  the  total  Bell  system  was  only  33.4  per  1,000.  The  need  is 
very  obvious  for  special  study  of  fatigue  in  an  industry  in  which 
nervous  tension  is  so  omnipresent. 

At  the  present  time  in  the  Xew  York  Bell  Telephone  Company 
the  Medical  Department  is  made  up  of  27  physicians,  each  of 
whom  is  on  duty  for  three  hours  a  day,  and  15  graduate  nurses, 
who  are  on  duty  for  full  time.  The  doctors  and  nurses  are  cen- 
tered in  New  York,  Brooklyn,  !Newark  and  Mt.  Vernon,  one  to 
ten  doctors  in  each  district,  and  from  one  to  seven  nurses. 

In  the  parts  of  the  State  where  no  regular  Company  physicians 
are  employed   arrangements  arc  uindc  by  the  Directors  of  the 
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Medical  Department  with  practising  physicians  in  the  different 
districts.  These  physicians  are  then  on  call  for  the  necessary 
emergency  work  in  connection  with  accidents  and  examinations 
of  Telephone  Company  employees.  Outside  New  York  City  and 
its  outlying  di.rtricts  the  Company's  medical  service  has  not  been 
extensively  developed. 

The  Medical  Department  in  New  York  City  has  complete 
equipment  for  making  blood  tests,  taking  X-rays,  etc.,  and  where 
examination?  of  this  sort  prove  to.  be  needed,  the  Company  makes 
them.  In  special  cases,  also,  the  Company  supplies  needed  medi- 
cal care  from  outside  specialists  when  the  employee  is  unable  to 
afford  such  care. 

The  cost  of  these  special  cases  is  not  included  in  the  budget  of 
the  Medical  Department.  In  1918  this  budget  amounted  to  ap- 
proximately $93,000.00.  $75,000.00  of  this  went  into  salaries 
and  wages,  $3,000.00  was  spent  for  equipment,  and  $15,000.00 
was  charged  to  miscellaneous  items  such  as  printing,  house 
charges,  etc. 

The  Medical  Department  has  complete  supervision  of  the  health 
of  employees.  Every  employee  of  the  Company  is  eligible  to 
medical  service  and  a  medical  examination  is  one  of  the  require- 
ments  of  employment.  These  physical  examinations  are  given  tor 
the  operators  in  connection  with  the  training  school  by  women 
physicians.  If  the  applicant  for  a  position  is  employed  at  the 
time  of  her  application,  she  is  given  a  physical  examination  be- 
fore she  enters  the  training  school,  so  that  she  will  not  have  left 
her  other  work  while  there  is  a  chance  that  her  physical  condition 
will  bar  her  from  employment  with  the  Telephone  Company.  If 
she  is  not  employed  at  the  time  of  her  application,  however,  she 
enters  the  training  school  immediately  and  some  time  during  her 
training  course  an  appointment  is  made  for  her  physical  examina- 
tion. The  examination  is  short  and  of  necessity  superficial,  last- 
ing usually  about  15  minutes  and  rarely  more  than  30  minutes.  A 
brief  medical  history  of  the  girl  and  of  her  family  is  made  out  by 
the  nurse  before  she  is  examined  by  the  doctor.  Particular  em- 
phasis  is  placed  on  heart  and  lung  conditions  and  ear  and  eye 
trouble.  An  eve  test  is  alwavs  ffiven  either  bv  the  interviewer  in 
the  Employment  Department  or  by  the  physician  examining  her. 
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Very  often  the  girl  is  advised  concerning  slight  disabilities 
which  can  be  easily  remedied  by  proper  treatment  —  such  as  bad 
condition  of  teeth  or  throat. 

In  1919,  of  the  9,428  applicants  examined  for  operating  posi- 
tions 815,  or  8.6%  were  rejected  because  of  physical  disability. 
One-fifth  of  these  rejections  were  on  account  of  lung  conditions, 
one-tenth  on  account  of  nervous  disorders,  and  18%  were  rejected 
because  of  under-development ;  yet  at  the  present  time  the  examin- 
ing physicians  are  taking  girls  who  are  obviously  below  par  physi- 
cally if  they  think  the  girl  is  at  all  able  to  do  the  work,  and  can 
be  gradually  brought  up  to  physical  standards  while  sbe  is 
employed. 

No  treatment  other  than  emergencgr  treatment  is  given  by  the 
Medical  Department,  the  work  is  confined  to  diagnosis  and  the 
employee  is  referred  to  her  own  priva-te  physician  for  whatever 
treatment  is  needed. 

Additional  physical  examinations  can  be  made  from  time  to 
time  in  individual  cases  whenever  the  doctor  feels  it  necessary'  or 
when  an  employee  requests  it.  Often  these  examinations  are  in 
connection  with  employees  receiving  medical  benefits  wbere  any 
question  arises  concerning  their  exact  physical  condition. 

The  Medical  Department  is  also  supposed  to  serve  in  an  advis- 
ory capacity  concerning  the  general  sanitation  of  the  Company's 
plants,  but  does  not  have  direct  charge  of  such  things  as  disinfect^ 
ing  rooms,  buildings,  etc. 

It  is  extremely  unfortunate  that  the  records  of  the  Medical 
Department  and  those  of  the  Employment  Department  are  so 
unstandardized  that  very  little  material  of  significance  can  be 
secured  from  them.  Losses  because  of  physical  condition  form 
such  a  large  proportion  among  the  students  in  the  training  school 
that  careful  analysis  and  records  would  seem  essential,  yet  the 
largest  number  of  these  losses  are  classed  with  the  miscellaneous 
group  of  reasons  for  resignations  and  dismissals  from  the  student 
force.  An  analysis  of  the  miscellaneous  group  of  causes  for  dis- 
missals for  the  year  1919  discloses  the  fact  that  among  618 
students  who  were  dismissed,  473  had  to  leave  because  they  were 
physically  unfit.     In  addition  to  these  there  are  six  other  groups 


67 

with  physical  disabilities.  Among  23  groups  oi  causes  for  stu- 
dent resignation  in  the  miscellaneous  group  no  less  than  10  deal 
with  physical  conditions.  The  same  haphazard  arrangement  of 
causes  of  losses  from  the  operating  force  occurs  throughout 

A  more  careful  analysis  of  these  losses  and  the  causes  for  them 
with  a  uniform  and  detailed  classification  of  reasons  for  leaving 
would  seem  one  of  the  first  essentials  in  intelligently  approach- 
ing the  employment  problem  now  confronting  the  Telephone 
Company. 

There  is  no  doubt  that  the  number  of  losses  from  the  operating 
force  could  be  considerably  reduced  if  the  Telephone  Company 
undertook  a  more  thorough  medical  supervision  of  the  operators, 
and  that  the  efficiency  of  the  workers  could  be  kept  nearer  its 
maximum.  The  Medical  Department  should  study  very  closely 
working  conditions  and  apply  the  information  they  gain  to  the 
practical  fitting  of  the  operator  to  her  job.  This,  of  course,  could 
be  done  only  by  periodical  examinations  and  would  entail  a  much 
larger  medical  force  than  the  Company  now  employs.  The  whole 
trend  of  telephonic  invention  has  been  of  a  nature  to  intensify 
the  strain  by  heightening  the  possible  speed  at  which  the  opera- 
tion may  be  carried  on.  But  little  attention  has  thus  far  been  paid 
to  the  inimical  effect  upon  the  constitutions  of  women  engaged 
in  such  a  calling  and  the  possible  effects  upon  their  children.  The 
problem  from  this  point  of  view  is  medical  rather  than  economic 
and  the  full  determination  of  the  effect  of  telephony  upon  the 
health  of  those  engaged  in  it  can  be  had  only  aa  a  result  of  expert 
medical  study.  The  Telephone  Company  has  a  wonderful  oppor- 
tunity, through  its  Medical  Department,  to  make  a  very  genuine 
contribution  to  the  all  too  meager  knowledge  on  this  subject. 


EMPLOYEES'  BENEFIT  FUND 

The  New  York  Telephone  Company  established  a  plan  for 
employees'  pensions,  disability  benefits  and  death  benefits  which 
went  into  effect  January  1,  1913.  The  same  plan  applies  to  the 
Bell  Telephone  Company  of  Pennsylvania  aaid  the  Chesapeake  & 
Potomac  Telephone  Company.  The  public  report  of  this  benefit 
fund  is  little  more  than  a  financial  statement  and  in  many  in- 
stances statistics  regarding  the  operation  of  the  fund  are  given  tor 
the  three  companies  together.  The  general  plan  of  the  Company 
makes  it  possible  for  the  interchange  of  benefit  obligations  between 
the  three  companies  directly  concerned  and  the  American  Tele- 
phone and  Telegraph  Company,  its  associated  companies  in  the 
United  States,  and  the  Western  Electric  Company. 

The  initial  appropriation  made  by  the  Companies  of  the  Bell 
System  in  establishing  the  benefit  fund  amounted  to  $8,855,000. 
The  plan  is  financed  entirely  by  the  Company  and  tiiie  employees 
make  no  payments  whatsoever  to  the  fund.  Each  company  guar- 
antees to  credit  to  this  fund  interest  at  the  rate  of  4%  per  annum 
on  the  average  unexpended  balance  and  to  also  make  such  addi- 
tional appropriations  at  the  end  of  each  year  to  restore  the  fund 
to  its  original  amount,  provided  that  such  appropriation  shall  not 
exceed  2%  of  the  Company's  pay-roll.  The  plan  provides  for 
pensions,  death  benefits,  accident  disability  benefits  and  sickness 
disability  benefits. 

(1)  Pensions — Pensions  are  provided  for  employes  who  have 
been  in  the  service  20  years  or  more.  Special  disability  pensions 
may  be  granted,  at  the  discretion  of  the  benefit  committee,  after 
15  years  of  service.  The  employees  are  divided  into  four  group? 
which  are  determined  by  the  age  of  the  employee  and  the  length  of 
his  service. 

The  amount  of  the  amnual  pension  is  1%  of  the  average  annual 
pay  for  10  years  multiplied  by  the  number  of  years  in  the  em- 
ployee's term  of  employment.  The  minimum  pension  is  $20,00 
per  month,  but  this  minimum  does  not  apply  to  spe(^ial  disability 
pensions  which  may  be  granted  to  employees  of  less  than  20 

years  of  service. 
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(2)  Death  Benefits — Death  benefits  axe  payable  only  to  the 
wife  or  husband  or  dependent  relative  of  the  deceased  employee. 
They  are  limited  to  one  year's  pay  not  exceeding  $2,000.00  if  the 
employee  has  been  in  the  service  10  years  or  more,  or  to  6  months' 
pay  not  exceeding  $2,000.00  if  the  employee  has  been  in  the  serv- 
ice from  5  to  10  years.  In  the  case  of  death  by  accident,  the  bene- 
fit amounts  to  three  years'  pay,  not  exceeding  $5,000,00,  and 
the  necessarj-  expenses  of  burial  up  to  $150.00. 

(3)  Accident  Disability  Benefits  —  In  the  case  of  accidents, 
the  benefits  start  from  the  first  day.  With  totad  disability,  full 
pay  is  given  for  13  weeks  and  half  pay  for  the  remainder  of  the 
disability,  with  a  maximum  cash  benefit  of  $20.00  per  week  after 
6  years.  In  the  case  of  partial  disability,  100%  loss  in  earnings 
is  paid  for  the  first  13  weeks  and  50%  of  loss  capacity  for  the 
remainder  of  the  disability  up  to  6  years. 

(4)  Sickness  Disability  Beivefits — Sickness  disability  benefits 
apply  only  to  the  employees  who  have  been  in  the  service  of  th(j 
Company  at  least  2  years.  The  benefits  begin  on  the  eighth  day 
of  absence  on  account  of  sickness  and  vary  in  amount  according 
to  the  term  of  service.  Every  employee  of  2  to  5  years'  service 
receives  full  pay  for  4  weeks  and  half  pay  for  9  weeks.  For  those 
whose  service  is  between  5  and  10  years,  full  pay  is  given  for  13 
weeks  and  half  i)ay  for  a  similar  j)eriod  of  time.  For  those  whose 
term  of  employment  has  been  more  than  10  years,  full  pay  is 
given  for  13  weeks  and  half  pay  for  39  weeks. 

The  Benefit  Fund  and  its  administration  is  under  a  committee 
of  five  appointed  by  the  Company.  The  committee  employs  the 
secretary  of  the  Fund  and  other  help  necessary  to  the  administra- 
tion and  decides  all  8i)ecial  questions  which  may  arise. 

The  last  figures  available  for  the  Fund  are  those  for  1918. 
They  apply  to  the  New  York  Telephone  Company,  which  operates 
partly  in  the  states  of  New  Jei'sey  and  Connecticut.  The  figures, 
therefore,  include  employees  in  the  Company  working  outside  of 
New  York  State. 

The  average  number  of  employees  in  the  New  York  Telephone 
Company  in  1018  was  30,1^1*  Nineteen  thousand  eight 
hundred  and  ninety-four  (19,894)   of  these  were  women.     All 

*  This  number  was  obtained  by  overaging  the  total  number  of  employees 
at  the  beginning  of  the  year  and  the  total  number  at  the  end  of  the  year. 
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employees  are  eligible  to  the  accident  benefit,  but,  as  has  been 
stated,  only  those  employees  with  a  service  record  of  two  years  or 
more  are  eligible  to  the  sickness  benefit.  The  estimated  average 
number  eligible  to  these  sickness  benefits  during  the  year  1918 
was  19,835,  or  65%  of  the  total  number  of  employees.  Of  this 
eligible  number,  11,246  were  women  and  8,589  were  men.  This 
would  indicate  that  some  76%  of  the  men  had  been  with  the  Com- 
pany at  least  two  years,  while  only  58%  of  the  women  had  served 
that  long,  although  the  women  constituted  66%  of  the  labor  force. 
This  would  emphasize  again  the  fact  that  the  serious  problem  of 
labor  turnover  in  the  Telephone  Company  is  due  to  the  fluctuation 
among  the  women  who  have  been  with  the  Company  but  a  short 
time. 

During  1918,  1,093  accidents  were  reported,  but  in  only  151 
cases  were  women  injured.  In  spite  of  the  fact  that  there  are 
almost  twice  as  many  women  as  men,  it  is  quite  natural  that  the 
men  should  have  suifered  approximately  six  times  as  many  acci- 
dents as  the  women,  for  practically  all  of  these  accidents  came 
from  work  on  poles  or  with  wires. 

In  the  sickness  casCvS,  however,  of  which  there  were  7,375  re- 
ported for  the  year,  5,62;9  occurred  among  the  women  cmployoes. 
Approximately  two-fifths  of  the  sickness  cases  among  women  werr 
due  to  influenza,  pneumonia,  tonsilitis  or  bronchitis.  The  nnra- 
ber  of  eye  and  ear  diseases  was  surprisingly  few,  considering  the 
nature  of  the  work,  but  the  cases  of  anaemia  numbered  235,  tho 
largest  single  group  outside  those  sicknesses  connected  with  the 
influenza  epidemic.  One  hundred  and  twenty-three  (123)  of  the 
girls  were  reported  with  tuberculosis  and  in  some  cases  special 
treatment  was  secured  for  these  tubercular  girls. 

It  is  unfortunate  that  no  report  is  available  of  the  sickness  ease? 
of  those  employees  who  have  been  with  the  Company  too  short  a 
time  to  be  eligible  for  benefits.  It  is  also  unfortunate  that  there 
is  no  way  of  securing  any  knowledge  of  the  length  of  disability. 

During  1919  the  Benefit  Fund  paid  out  $667,991.26,  of  which 
$475,164.02  went  to  sickness  disability  benefits.  The  death  bene- 
fits amounted  to  $97,623.40;  the  pensions  $25,175.87;  the 
accident   disability  $56,396.78,   and   special   disability  expenses 
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$13,631.19.  The  financial  statement  of  the  Fund  did  not  include 
any  amount  of  over-head  or  administration  expenses. 

The  Benefit  Fund  and  the  Medical  Department  are  supposed 
to  work  in  close  co-operation  and  the  Medical  Department  goes 
over  the  requests  for  benefits  from  sick  employees  and  whenever 
question  arises  a  s^pecial  diagnosis  is  made. 

The  administration  of  the  fund  is  entirely  in  the  hands  of  the 
committee.  Benefits  may  not  be  refused  or  suspended,  nor  can  an 
employee  be  taken  oif  the  pay-roll  during  a  period  of  disability, 
except  upon  the  approval  of  the  committee.  The  officers  of  the 
Fund  state  that  it  is  the  policy  of  the  committee  to  make  a  very 
careful  and  thorough  investigation  of  each  case  before  permitting 
the  removal  of  an  employee's  name  from  the  pay-roll  while  that 
employee  is  away  from  work  because  of  sickness. 

Any  special  grievance  or  difficulty  which  an  employee  has  con- 
cerning the  administration  of  the  Fund  is  brought  directly  to  the 
committee.  Question  has  been  raised  as  to  the  propriety  of  hav- 
ing no  representative  chosen  by  the  employees  on  this  committee, 
which  is  appointed  by  the  Board  of  Directors  of  the  ('ompMiiy  in 
administer  the  fund.  Since  the  Fund  is  not  a  mutual  organization 
in  any  sense,  but  is  financed  by  the  Company  for  their  employees, 
it  seems  quite  logical  that  the  management  should  be  in  the  Com- 
pany's hands. 


MISCELLANEOUS  BENEFITS 

Anniversary  Payments 

An  anniversary  gift  is  given  to  each  member  of  the  operating 
force  who  has  been  in  the  service  of  the  Company  two.  years  or 
more.  At  the  end  of  her  second  year  of  service  she  receives 
$25.00;  at  the  end  of  her  third,  fourth,  fifth  and  sixth  year  of 
servioe  she  receives  $50.00;  at  the  end  of  her  seventh  year  and 
each  year  thereafter  she  receives  $100.00. 

In  1919  the  anniversary  gifts  given  out  by  the  Company  to 
the  operating  force  of  the  Manhattan  and  Bronx  Division 
amounted  to  $283,076.00.  Four  thousand  four  hundred  and 
thirty-eight  (4,438)  people  received  these  gifts.  Eight  hundred 
and  sixty-six  (866)  were  gifts  of  $25.00,  amounting  to 
$21,626.00 ;  1,916  were  gifts  of  $50.00,  amounting  to  $95,750.00; 
1,667  were  gifts  of  $100.00,  amounting  to  $165,700.00. 

Other  Benefits 

It  is  the  policy  of  the  Company  to  care  for  its  employees  when- 
ever the  home  conditions  of  the  employee  seem  to  indicate  that  out- 
side help  is  needed.  Since  the  Employees'  Benefit  Fund  covers  only 
those  who  have  been  in  the  service  of  the  Company  two  years  or 
more,  a  schedule  of  benefits  exists  for  those  of  less  than  two  years 
of  service,  but  these  benefits  are  paid  at  the  discretion  of  the  depart- 
ment head,  and,  therefore,  there  is  no  uniform  policy  throughout 
the  Company.  The  schedule  of  benefits  enables  a  department  head 
to  pay  an  employee  in  the  service  less  than  one  year  a  r^ular 
wage  for  one  week  and  one-half  her  r^ular  wage  for  two  addi- 
tional weeks  if  she  is  out  ill  and  in  need.  If  the  employee  has 
been  in  the  service  more  than  one  year,  but  less  than  two  years, 
the  department  head  may  at  his  discretion  pay  her  her  regular 
wage  for  two  weeks  and  half  her  regular  wage  for  four  weeks. 
Payments  made  for  the  first  seven  days  axe  charged  to  the  r^ular 
department  expenses  and  are  not  placed  in  a  separate  account,  but 
all  other  allowances  for  the  sickness  of  employees  in  the  serv- 
ice less  than  two  years  and  expenses  in  excess  of  payments  made 
from  the  Employees'  Benefit  Fund,  such  as  extension  of  regular 
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pensions,  sickness,  accident,  death,  etc.,  are  charged  to  a  special 
account  In  1918,  $47,693.35  was  spent  by  the  Company  on  these 
'^  other  benefits "  in  Manhattan,  Bronx,  Brooklyn  and  Queens 
Diyiaioms. 

When  a  girl  is  away  from  the  office  an  investigation  is  made 
after  three  days.  This  investigation  is  made  from  the  central 
office  in  which  the  girl  belongs.  It  nuty  be  made  by  the  chief 
operator  herself  or  by  someone  designated  by  her  to  do  this  visit- 
ing. As  a  rule,  one  person  in  each  central  office  makes  all  the 
necessary  visits,  although  the  locality  in  which  the  sick  employee 
lives  or  some  special  circumstance  miay  make  it  wise  to  allot  par- 
ticular visits  to  special  people.  The  visitor  fills  out  a  special  form 
for  the  Company  and  on  the  basis  of  this  visit  special  benefits,  if 
necessary,  are  recommended. 

While  the  Bureau  of  Women  in  Industry  commends  the  Tele- 
phone Company  for  its  generous  and  liberal  system  of  benefit 
funds,  it  nevertheless  wishes  to  point  oat  a  weakness  in  the  bene- 
fits as  they  are  administered  to  persons  who  have  been  with  the 
Company  less  than  two  years.  This  is  apparently  done  in  a  spas- 
modic and  hit  or  miss  way  and  does  not  relieve  the  operator  of 
the  bugaboo  of  workers  —  anxiety  and  worry  in  case  of  illness. 
Some  system  should  be  worked  out  whereby  the  operator  of  under 
two  years'  service  would  be  assured  that  she  would  be  taken  care 
of  during  illness.  It  may  be  perhaps  too  much  to  ask  that  the 
Telephone  Company  assume  this  heavy  financial  burden.  Some 
co-opera.tive  scheme  of  health  insurance  between  the  workers  and 
the  management  might  be  worked  out  which  would  be  most 
effective. 


EMPLOYEES'  REPRESENTATIVE  PLAN 

In  line  with  th©  policy  of  many  other  large  companies,  in  the 
spring  of  1919,  the  Telephone  Company  undertook  a  scheme  of 
representative  organization  among  its  employees.  In  its  declara- 
tion it  is  stated  that  since  the  interests  of  the  employees  and  the 
management  are  so  interdependent,  the  Ciompany  desires  to  secure 
and  further  its  present  cordial  relationship  upon  a  definite  and 
durable  basis  of  mutual  understanding  and  confidence.  In  general, 
the  outline  of  the  organization  of  the  employees'  representative 
plan  is  as  follows: 

Every  employee  who  has  been  three  months  or  more  in  the  serv- 
ice of  the  Company  is  entitled  to  vote  with  his  voting  section  for 
a  representative  of  the  Employees'  Council  Committee.  Any  em- 
ployee is  eligible  for  nomination  and  election  as  an  employee 
representative  of  the  Employees'  Council  Committee  who  has  been 
with  the  Company  one  year  or  more  and  is,  if  a  woman,  over  18 
years  of  age,  or,  if  a  man,  over  21  years  of  age.  The  management, 
on  the  other  hand,  elects  a  Management  Council  Committee.  The 
employees'  and  management  committees  may  have  joint  confer- 
ences and  consider  any  such  matter  for  or  in  behalf  of  employees 
represented  by  such  Employees'  Committee,  and  the  management 
'^  makes  such  final  disposition  thereto  and  enter  into  such  agree- 
ments with  respect  thereto  as  the  management  representatives  may 
have  authority  to.  make  and  enter  into."  Consideration  of  any 
matter  may  be  initiated  before  the  Employees'  Council  Commit- 
tee either  by  the  Employees'  Council  Committee  itself,  or  by  the 
management,  or  a  management  representative  for  such  council,  or 
by  an  employee  who  may  desire  to  bring  before  her  Employees* 
Council  Committee  any  matter  which  such  employee  has  been 
unable  to  adjust  satisfactorily  through  the  regular  channel  of 
Company  administration,  and  may  direct  the  Employees'  Council 
Committee  to  call  a  meeting  for  that  purposa 

Is  the  Company  sincere  in  its  desire  to  establish  a  well  dis- 
ciplined and  responsible  representative  plan  among  its  employees  ? 
It  must  be  realized  that  such  an  organization  would  raise  the 
morale  of  the  operators  and  increase  the  efficiency  of  the  service. 
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The  working  plan  of  the  employees'  representative  plan  raises^ 
however,  one  or  two  serious  questions.  It  is  very  clearly  stated 
that  the  management  representatives  are  empowered  to  act  in 
making  agreemcJits  in  so  far  as  *'  the  management  representatives 
may  have  authority  to  make  or  enter  into."  This  reservation  is 
in  a  sense  perfectly  permissible,  but,  on  the  other  hand,  it  does 
not  leave  the  joint  body  as  one  really  capable  of  coming  to  any 
agreement  on  any  vital  issue  under  discussion.  It  means  that 
the  management  representatives  have  to  take  all  issues,  which  in 
the  regular  course  of  their  authority  they  cannot  handle,  to  some 
higher  power  for  action.  This  one  point  in  itself  robs  this  plan 
of  any  real  possibility  of  functioning  democratically. 

The  plan  states  very  clearly  that  discussion  is  permitted  on 
"  any  matters  of  interest."  This  clause  forestalls  further  criticism 
of  omissions  because  all  such  important  matters  as  causes  of  dis- 
charge and  arbitration  by  some  agent  outside  the  Company  can  l)e 
taken  up  and  decided  in  the  Committees.  However,  many  similar 
representative  plans  have  specific  clauses  covering  these  points. 

Under  this  plan,  the  Company  assumes  the  entire  cost  connected 
with  the  organization  and  administration.  This  immediately 
stamps  it  in  the  imagination  of  the  worker  as  a  Company  activity 
iuid  she  do:}s  not  instinctively  look  to  it  as  her  own  independent 
vehicle  of  expression. 

The  plan  has  been  in  operation  too  short  a  time  to  warrant 
judgment  on  its  practical  working.  However,  this  scheme  has 
great  possibilities,  but  where  so  many  thousands  of  girls  are  em- 
ployed, distributed  as  they  are  over  a  dozen  or  more  central  offices 
and  working  on  three  different  shifts,  it  will  be  difficult  to 
establish  a  democratic,  workable  and  effective  system  of  repre- 
sentation among  employees  unless  much  time  and  attention  is 
given  to  strengthening  this  organization. 

Among  telephone  of)crators  there  is  a  tremendous  latent  and 
creative  force  which  is  not  being  fully  utilized.  This  latent  and 
creative  force  should  be  harnessed  in  such  a  way  as  to  give  the 
operators  an  opportunity  to  share  in  the  responsibility  for  the 
conditions  under  which  they  work.  There  is  a  growing  and  legiti- 
mate desire  ainong  workers  to  do  things  for  themselves,  rather 
than  accept  what  is  done  for  them.  This  impulse  toward  self- 
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ezpresgion  mast  be  recognized  fmd  met.  Excellent  working  ocm* 
ditionSy  when  those  conditions  have  been  '^  handed  down  from 
above,"  are  sometimes  relatively  unimportant  compared  to  the 
satisfaction  of  the  workers  in  having  a  voice  in  their  regulation. 
The  Telephone  Company  cannot  rest  under  the  impression  that 
the  new  wage  rates  will  settle  all  their  employment  difficulties. 
Some  truly  democratic  machinery  for  the  consideration  and  pre- 
vention of  grievances  is  essential. 


APPENDIX  AND  STATISTICAL  TABLES 


!«7] 


NAMES  AND  APPROXIMATE  SIZE  OF  EXCHANGES 
COVERED  IN  HOUR  AND  WAGE  INQUIRY 

(Males  and  femalea) 

Manhattan  and  Bronw  Dwiaion 


1.  AadulK» 

2.  Bowling   Qreen 

3.  Broad 

4.  CaielMA    

5.  Circle    

6.  City  Island   . . . 

7.  Columbus   

S,  Cortland 

9.  Franklin 


186 

268 

250 

262 

160 

6 

213 

280 

166 

10.  Greel«7 211 


11.  Intenrale 

12.  John 

13.  Lenox 

14.  Madison  Square 

16.  Melrose 

16.  Melrose  Toll   . . . 


162 
210 
163 
258 
238 
179 


17.  Momingside   171 

18.  Murray  Hill   362 

19.  Orchard    167 

2a  Plaza 196 

21.  Rector   338 

22.  Schuyler 141 

23.  Schuyler    Inform 70 

24.  Spring  193 

26.  Stuyvesant 167 

26.  Tremont   126 

27.  Vanderbilt 263 

28.  Wadeworth 116 

29.  Worth   271 


Total 6,761 


Brooklyn  and  Queent  Division 


1.  Astoria 

2.  Bay  Ridge 

3.  Bedford 

4.  Bensonhurst  .  .. 

5.  Bushwick 

6.  Coney  Island   . . 

7.  Decatur    

&  East  New  York. 
9.  Evergreen    

10.  Far  Rockaway  . 

11.  Flushing 

12.  Greenpoint    

13.  Hamilton 

14.  Hammels   


62 

164 

213 

113 

139 

48 

78 

172 

77 

73 

69 

122 

68 

25 


16.  Jamaica 

16.  Long  Island  Toll 

17.  Main 

IS.  Newtown 

19.  Prospect    

20.  Prospect    Inform 

21.  Richmond  Hill   . 

22.  South   

23.  Stagg 

24.  Sterling 

26.  Williamsburg  .  . 


96 
162 
260 

64 
183 
101 

91 
118 
119 

42 
119 


Total 2,767 


1.  New  Dorp  . . . 

2.  Tompkinsyille 


Btaten  l9land.  New  Jersey  Division 

17        3.  West  Brighton 

70 

Total 


42 


129 
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Long  Island  Suhtirhan  Division 


1.  Bay  Shore 

2.  Easthampton    . . . 

3.  Garden  City    . . . . 

4.  Glen  Cove   

5.  Greenport    

6.  Huntington    

7.  Long  Beach  

8.  Patchogue   

9.  Port  Washington 


11 

6 
38 
14 

7 
11 

2 
12 

9 


10.  Riverhead    

11.  Rockville  Center 

12.  Roslyn 

13.  Sayville 

14.  Southampton 

15.  Yaphank   


Total  . 


10 

24 

7 

5 

8 
10 


174 


Westchester  Division 


1.  Briarcliff    . . . 

2.  Haver  straw 

3.  Mt.  Kisco   . . 

4.  Mt.  Vernon   . 

5.  New  Rochelle 

6.  Nyack 

7.  Piermont    . . . 


1.  Albanv. 

1.  Main    . . . 

2.  West    

2.  Catskill    . . . . 

3.  Delmar    

4.  Fort  Edward 
6.  Glen  Falls  . . 
6.  Goshen    


5 

7 
14 
92 
68 
19 

6 


8.  Port  Chester 

9.  Scarsdale  .  .. 

10.  Tarrytown  .  . 

11.  White  Plains 

12.  Yonkers    


Total 


Central  Division 


1.  Auburn    (local) 45 

2.  Canaseraga    (Federal) ....  2 

3.  Canastota 8 

4.  Coming 27 

5.  Binghamton   93 

6.  Cortland  43 

7.  East  Syracuse   3 

S,  Elmira 86 

9.  Endicott    10 

10.  Geneva 8 

11.  Homell 27 

12.  Horseheads    5 

13.  Ithaca    23 


14.  Ithaca    (Federal) 

15.  Little  Falls  

16.  New  Hartford   . . 

17.  Norwich    

18.  Oswego    

19.  Rome 

20.  Syracuse. 

1.  Toll    

2.  Warren    . . . 

21.  mica    (Toll)     ... 

22.  Watertown 


Total  . 


Hudson  Division 


'^.  Tloosiok  Falls 


163 

90 

11 

3 

7 

53 

9 

8 


25 

10 
19 
56 
84 


405 


20 
19 
3 
17 
43 
26 

86 

209 

55 

56 


913 


8.  Kingston 48 

9.  Poughkecpsie    64 

10.  Saugerties    10 

11.  Schenectady    127 

12.  Troy 136 

13.  Waterford    5 


Total 


733 
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Weatem 

1.  Albion    18 

2.  Avon    (Federal)     4 

3.  Batavia   27 

4.  Brockport    6 

5.  Buffalo. 

1.  Abbott 50 

2.  Howard    107 

3.  Seneca    266 

4.  Toll    142 

6.  Tupper    160 

6.  Ganandaigua    ; 7 

7.  Charlotte   7 

8.  DansYille  (Federal)    6 

9.  Dunkirk 14 

10.  East  Aurora   15 

11.  East  Rochester 6 

32.  Fairport  (Federal)    5 

13.  Geneseo    9 

14.  Hamburg   10 

15.  Honeoye  Falls   7 


16.  Le  Roy    (Federal) 5 

17.  Lockport    46 

18.  Medina 16 

19.  Mt.  Morris   10 

20.  Niagara  Falls    ^ 

21.  Olean    40 

22.  Penn  Yan    22 

23.  Pittsford   (Federal)    5 

24.  Rochester. 

1.  Chase    73 

2.  Oenesee    66 

3.  Main   149 

25.  Rush 5 

26.  Salamanca   19 

27.  SilverCreck 6 

28.  Tonawanda    26 

29.  Victor    6 

Total   1,456 


SCHEDULES  OP  WAGE  PAYMENTS 


Wage  payments  for  operators  are  set  according  to  certain  sched- 
ules, which  are  diiferent  in  various  localities,  depending  really 
upon  the  labor  market  of  each  locality.  Into  the  wage  paym^it 
of  the  chief  operator  another  item  enters,  it  being  dependent  upon 
the  size  of  the  exchange  or  upon  the  number  of  subordinates  over 
whom  she  must  exercise  control. 

As  it  happens,  wage  schedules  of  operators  and  diief  operators 
in  the  same  locality  uniformly  bear  the  same  numerical  denota- 
tion. The  Telephone  Company,  for  its  detailed  needs,  marks  the 
one  by  use  of  an  Arabic  figure,  the  other,  by  Roman.  For  our 
convenience,  no  such  separation  is  made;  the  Roman  figure  is  used. 

The  places  and  the  number  of  persons  (males  excluded)  at  each 
exchange  are  listed  below  under  wage  schedules  where  they  fall 

SCHXDULB  I 


1.  Manhattan. 

1.  Audubon    186 

2.  Bowling  Green 258 

3.  Broad    259 

4.  Chelsea    252 

6.  Circle    160 

6.  Columbus    213 

7.  Cortland    280 

8.  Franklin    166 

9.  Greeley    211 

10.  John    210 

11.  Lenox    163 

12.  Madison  Square 258 

13.  Momingside    171 


1.  Manhattan  —  oontd. 

14.  Murray  HUl   352 

16.  Orchard    167 

16.  Plaza    106 

17.  Rector    338 

18.  Schuyler    141 

19.  Schuyler    Inform 70 

20.  Spring    193 

21.  Stuyvesant   167 

22.  Vanderbilt   263 

23.  Wadsworth    116 

24.  Worth 271 


ToUl 6,061 


SCHEDTTLE  II 


1.  Brooklyn. 

1.  Bay  Ridge  164 


2.  Bedford    213 

3l  Bensonhurst    113 

4.  Bushwick    139 

5.  Coney  Island    48 

6.  Decatur    78 

7.  East  New  York 172 

8.  Evergreen    77 

9.  Greenpoint    122 

10.  Hamilton   68 

11.  Long  Island  Toll 162 

12.  Main 260 

13.  Proepect    183 
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1.  Brooklyn  —  contd. 

14.  Prospect  Inform 

15.  South    

I«.  Stags?    

17.  Sterling    

18.  Williamsburg    . . 

2.  Lower  Bnmx 

1.  Intervale    

2.  Melrose    

3.  Melrose  Toll   . . . 

4.  Tremont    


101 
118 
119 
42 
119 

152 
235 
179 
126 


Total 2,000 


1.  City  Idland   

2.  Mt.   Vernon    

3.  New  Rochelle   

4.  Queens. 

1.  Astoria    

2.  Far  Rockaway 

3.  Flushing    

4.  Hammels    .... 

5.  Jamaica    

6.  Newtown    .... 


73 


Schedule  111 

5      4.  Queens  —  contd. 

87              7.  Richmond  Hill    91 

t>8      5.  Staten  Island. 

1.  New  Dorp   17 

G2              2.  Tompkinsville    70 

73              3.  W.  New  Brighton 42 

61)      6.  White  Plains    66 

25      7.  Yonkers    84 

95  

54                  Total 898 


Schedule  IV 


1.  Albany. 

1.  Main 

2.  West    . . 

2.  Buffalo. 

1.  Abbott 

2.  Howard 

3.  Seneca 

4.  Toll    . . 


163 

90 

50 

107 

266 

142 

6.  Tupper    169 


3 
4 


Charlotte    .... 
Delmar    

5.  East  Syracuse 

6.  Little  Falls   . . 

7.  New   Hartford 

8.  Niagara  Falls 

9.  Portchester    . . 


7 

3 

3 

19 

3 

88 

25. 


10.  Rochester. 

1.  Chase    73 

2.  Genesee    66 

3.  Main    147 

11.  Soarsdale   10 

12.  Schenectady    127 

13.  Syracuse. 

1.  Toll    86 

2.  Warren    209 

]  4.  Tarrytown    19 

15.  Troy    135 

16.  Utica  Toll 65 

17.  Waterford    5 


Total  2,067 


SOHEDULE  V 


1.  Auburn    (local)    45 

2.  Batavia   27 

3.  Binghamton    93 


4.  Briarcliff    

5.  Dunkirk    

6.  East  Aurora   . . . 

7.  Elmira    

S.  Endicott    

9.  (harden  City   

10    Glen  Cove    

1 1 .  Haverstraw    

12.  Ithnea    

13.  Ithaca    (Federal) 

14.  Kingston    

16.  Long  Beach 


6 
14 
16 
85 
10 
3S 
14 

7 

23 
20 
48 

2 


16.  Lockport    

17.  Mt.  Kisco    

IS.  Nyack     

19.  Clean    

20.  Piermont    

21.  Port  Washington 

22.  Poughkeepsie    . . . 

23.  Rockville  Center 

24.  Rome    

25.  Rofllyn    

26.  Salamanca    

27.  Tonawanda    

28.  Watertown    


Total  . 


46 

14 

18 

40 

6 

9 

64 

24 

26 

7 

19 

26 

66 


801 
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1.  Albion    

2.  Avon  •(Federal)     

3.  Bay  Shore 

4.  Brockport    

5.  Canandaigua    

6.  Ganastota   

7.  Ganaseraga    (Federal) 

8.  CatskUl    

9.  Coming    

10.  Cortland    

11.  DansviUe    (Federal) . . 

12.  Easthampton    

13.  East    Rochester 

14.  Fairport  (Federal)    .. 

15.  Fort  Edward    

16.  Geneva    

17.  (Genesee    

IS.  Glen   Falls    

19.  Goshen   

20.  Greenport    

21.  Hamburg 

22.  Honeoye  Falls    


Sgheduue  VI 

18  23.  Hoosick  Falls   b 

4  24.  Homell    27 

11  25.  Horseheads   5 

6  26.  Hiintington    11 

7  27.  Leroy   (Federal)    5 

8  28.  Medina    16 

2  29.  Mt.  Morris  10 

11  30.  Norwich   17 

27  31.  Oswego   43 

43  32.  Patchogue   12 

5  33.  Penn  Yan   22 

6  34.  Pittsford    (Federal) 5 

6  35.  Riverhead    10 

5  36.  Rush   5 

7  37.  Sangerties    10 

8  38.  Sayville 5 

9  39.  Silver  Creek   6 

53  40.  Southampton    8 

9  41.  Victor    6 

7  42.  Yaphank    9 

10  

7                 Total 509 
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TOTAL  HOURS  WORKED  BY  THOSE  WORKING  A  FULL 

WEEK 

(i.«.  by  those  who  were  not  absent  at  all  nor  had  any  broken  time) 


Schedule 

Shift 

38ito42 

42  to  46 

46  to  60 

60  to  64 

64  and 
over 

Total 

No. 

% 

No. 

% 

No. 

% 

No. 

% 

No. 

163 
86 

7 
246 

3 

% 

No. 

% 

1 

D* 

T* 
D« 
E* 
N* 
T* 
D* 
E* 
N* 
T* 
D* 
E* 
N* 
T* 
D* 
E* 
N* 
T* 
D* 
E* 
N* 
T* 
D* 
E* 
N* 
T* 

988 
210 

1.649 

543 

313 

2.505 

779 

935 

237 

1.951 

207 

139 

64 

410 

674 

13 

88 

675 

228 

6 

69 

293 

136 

19 

49 

204 

3.573 

1.655 

810 

6,038 

66!  i3 

83!  48 
57!99 

76 
19 
49 
144 
44 

1 
15 
60 
13 

1 

1 
15 
10 

3 

*3!46 

73 

I 

73 

'i.7o 

1.198 

181 

99 

28.76 

6.00 

4.166 

100 

43 

II  ' 

43 

l.W 

2S0 

76 

164 

11.98 

2.67 
'2!i2 

3 
2 

1 

1 

4 

11 

.13 

2.337 

100 

38 

III  ' 

38 

6.37 

240 
128 
617 

33.95 

.67 

707 

lUO 

41 

IV  ' 

18 
29 
10 

» 

41 

2.73 

745 

66 

233 

49.67 

44.91 

13 
6 

.86 

1.03 

1.603 

100 

WW 

14 

V 

1 

14 

2.29 

289 

25 

102 

47.22 

47.88 

67!  95 
66.61 
48.58 
89.40 
62.40 

6 

6 

3 

1 

10 

166 

27 

66 

248 

.08 

*2!85 

2.89 

.79 

7.29 

2.66 

10 

3 

1 

4 

8 

182 

88 

30 

300 

1.63 

612 

100 

VI 

3 

/•■«•• 

■   ■  •   • 

1 

3 

.86 

127 
1,454 
1,425 

36.08 
27.11 
41.83 

2.27 
3.39 
2.68 
3.31 
3.10 

362 
6.364 
3.407 

006 
0.677t 

100 
100 

Total 

212 

6.22 

100 
100 

1 

212 

2.19 

2,879 

29.76 

100 

*  Day.  Evening,  Night.  Total. 

t  Exclusive  of  234  (2.36%)  women  for  whom  information  was  not  complete. 
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TABLE  SHOWING  PERCENTAGE  OF  OPERATORS  ON 

Smr  TRICE 

(Taken  in  ezehaniaa  wliere  number  of  aplit  triok  opentora  was  reportod) 


DnrraiON 

Number 

of 
exchanges 

Total 
number 

of 
opemtors 

in 
exehances 

Total 

number 

of 

spfit 

trick 

operators 

Pereent 

of 

split 

trick 

opcraton 

ManhatUui  and  Bronx  (No.  ci  ezchancea,  29)*. . . 

Brooklyn  and  Queens  (No.  of  exehances,  26)* 

Ix>nc  laland  (No.  of  ezchanoee.  16)* 

27 
26 
14 

3 
22 
34 
14 

9 

10.639 
2.767 
172 
129 
939 
1.460 
733 
266 

627 
665 

48 
44 

239 
346 

166 
79 

5.95 
28.67 
27.90 

Staten  laland  (No.  of  ezohances,  3)* 

34.11 

Central  (No.  of  ezchancee.  28)* 

25.45 

Western  (No.  of  ezchAncea,  36)* 

23.63 

Hudson  (No.  of  exehances.  14)* 

22  M 

Westehester  (No.  of  exehances.  12)* 

30.85 

*  Numbers  of  exohanses  taken  in  investifation. 
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INTBODnonON 

The  rapid  march  of  modem  progress  in  mechanics  has  brought 
aT)Out  many  radical  changes  in  power  production,  one  of  the  con- 
spicuous examples  being  the  uso  of  gasoline,  kerosene,  and  ben- 
zine as  fuel.  Among  the  more  important  places  in  which  these 
substances  are  so  used  may  be  mentioned  steamships,  submarines, 
aeroplanes,  automobiles,  small  private  lighting  plants  and  small 
power  plants  in  factories,  mercantile  establishments  and  private 
liomes.  The  most  important  factors  in  such  use  are  the  necessity 
of  using  a  very  powerful  engine  with  but  little  weight,  particu- 
arly  for  aeros  and  autos;  the  great  necessity  of  saving  valuable 
floor  space  in  restricted  quarters;  cheapness  of  the  installation; 
facility  with  which  the  fuel  may  be  obtained ;  the  large  amount 
of  fuel  which  may  be  stored  and  carried  in  a  comparatively  small 
space;  and  the  economy  in  labor  and  other  outlay  required  to 
operate  and  maintain  such  system. 

Those  engines  which  may,  or  necessarily  must,  be  operated  in 
an  enclosed  space,  or  indoors,  are'  of  great  importance  from  the 
standpoint  of  safety  and  sanitation. 

Prom  time  to  time  there  appears  in  the  newspapers,  medical 
journals,  safety  magazines  and  other  periodicals  reports  of  per- 
sons having  been  prostrated,  or  killed,  by  the  fumes  emanating 
from  the  combustion  of  gasoline  in  engines  in  which  this  product  is 
used  as  fuel,  fanciful  names  as  *' petromortis,"  etc.,  being  some- 
times given  to  this  pathological  condition.  The  specific  factor 
whi/»h  produces  this  ill  effect  is  carbon  monoxide,  a  colorless, 
orderless  gas  formed  by  the  incomplete  combustion  of  the  gasoline. 

In  addition  to  this  information,  reports  of  occupational  diseases 
arising  from  this  cause,  and  reports  of  the  dangerous  conditions 
surrounding  workers  in  garages  led  the  Bureau  of  Inspection  of 
the  Industrial  Commission  of  New  York  State  to  direct  the  Divi- 
sion of  Industrial  Hygiene  to  make  an  extensive  survey  of  garages 
in  the  State  of.  New  York  for  the  purpose  of  determing  what,  if  * 
any,  remedial  measures  were  required  and  to  place  the  necessary 
orders,  so  far  as  possible,  under  th«  Labor  Law  to  correct  any 
dangerous  conditions  found, 
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EXTENT  OF  THE  INDUSTRY  AND  THE  SUHVET 

In  the  State  of  New  York  there  are  459,350  licensed  automo- 
. biles;  138,349  or  30.1  per  cent  being  located  in  New  York  City; 
and  321,001  or  69.9  per  cent  in  the  remainder  of  the  State;  130S 
garages  and  auto  repair  shops  were  visited,  341  of  which  were 
located  in  Now  York  City  and  967  in  the  remainder  of  the  State. 
These  were  situated  in  140  cities,  villages  and  towns,  representing 
every  one  of  the  sixty-two  counties  of  the  State.  There  were 
housed  or  stored  in  the  garages  investigated  33,2|93  cars,  being  7.2 
per  cent  of  the  total  number  of  cars  licensed  by  the  State.  Thir- 
teen thousand  nine  hundred  and  eighty-one  of  these  were  housed 
in  New  York  City  and  the  balance  19,312  throughout  the  re- 
mainder of  the  State.  Nine  hundred  and  thirty-three  or  71-3  per 
cent  of  these  garages  were  engaged  in  making  repairs,  some  hav- 
ing machinery  installed,  while  in  others  the  making  of  repairs  was 
done  without  the  use  of  machines.  In  New  York  City  188  or 
14.3  per  cent  were  engaged  in  repair  work;  while  in  the  other 
parts  of  the  State  745  or  57  per  cent  were  so  engaged.  There 
were  employed  in  the  garages  visited  5,906  men,  2,40^6  being 
employed  in  New  York  City  and  3,500  in  the  portion  of  the  State 
outside  of  New  York  City.  In  988  garages,  waterdosets  were 
installed,  the  remaining  320  depending  on  toilet  facilities  located 
outside  of  and  remote  from  the  buildings.  Wash  basins  or  sinks 
were  provided  in  591  garages,  while  717  depended  on  running 
water  located  inside  or  outside  of  the  building.  Seven  hundred  and 
twenty-two  garages  were  equipped  with  wash  racks  for  washing 
cars.  A  wash  rack  is  that  portion  of  the  garage  floor  on  which 
the  cars  are  washed.  This  portion  of  the  floor  is  depressed  enough 
to  carry  the  surplus  wash  water  to  a  trap  situated  in  its  center  and 
connected  with  a  sewer.  Its  name  is  derived  from  wooden  racks 
originally  used  for  this  purpose.  Twenty-four  and  five-tenths  per 
cent  or  321  garages  were  found  with  dirty  and  greasy  floors.  It 
was  found  to  be  much  easier  to  keep  clean  the  new  and  modem 
buildings  constructed  especially  for  garage  purposes  than  the  old 
remodeled  buildings  and  barns. 
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CAUSE  OF  CASES  OF  CARBON  MONOXIDE  POISONING 

In  every  garage^  small  and  large,  public  or  private,  there  are 
times  when  it  becomes  necessary  to  run  the  engine  of  a  car  as  a 
result  of  which  there  are  exhausted  from  the  engine  products  of 
combustion,  if  the  proper  mixture  of  air  and  gasoline  were  used, 
Tvater  vapor  and  carbon  dioxide  would  be  formed.  These  are  harm- 
less products,  unless  the  quantity  of  carbon  dioxide  is  of  suflS- 
cient  quantity  to  cause  suffocation.  But  during  cold  weather,  own- 
ers, tenants  and  employees  of  these  garages  are  known  to  have 
run  and  do  run  the  engines  of  the  machines  without  opening  the 
doors,  windows,  skylights  or  without  making  use  of  other  means 
provided  for  the  ventilation  of  the  buildings,  with  the  result  that 
numerous  cases  of  poisoning  have  resulted  caused  by  the  inhala- 
tion of  carbon  monoxide  gas,  which  is  formed  by  the  incomplete 
combustion  of  the  gasoline  in  the  engine.  The  formation  of  car- 
bon monoxide  gas  is  due  to  the  lack  of  a  proper  amount  of  oxygen 
in  the  combustion  process.  Perfect  combustion  is  never  secured 
owing  to  a  number  of  factors,  among  which  may  be  mentioned: 
The  gasoline  is  not  thoroughly  vaporized  and  properly  mixed  with 
the  air;  the  extent  to  which  the  fixture  is  diluted  with  unexpelled 
exhaust  gas;  the  quality  and  quantity  of  gasoline  used;  the  speed 
at  which  the  engine  is  running;  and  whether  the  engine  is  cold 
or  "  warmed  up,"  the  former  condition  giving  rise  to  a  greater 
amount  of  the  poisonous  gas.  The  average  gasoline  automobile 
engine,  running  under  ordinary  conditions  will  produce  an  average 
of  2%  cubic  feet  of  carbon  monoxide  per  minute,  but,  according  as 
the  conditions  change,  this  may  vary  from  zero  to  12  cubic  feet  per 
minute. 

OPINION  OF  VASIOUS  AUTHORITIES  AS  TO  TOXICITY  OF  CARBON 

MONOXIDE 

There  is  a  wide  difference  of  opinion  among  authorities  as  to 
the  amount  of  carbon  monoxide  necessary  in  the  air  to  produce 
harmful  and  fatal  effects.  Some  give  rather  a  low  percentage, 
while  others  place  a  fairly  high  limit. 

One  authority  states  that  "  harmful  effects  can  occur  when  car- 
bon monoxide  reaches  0.3  per  1,000  parts  of  air,  but  it  requires 
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one-half  hour  for  the  blood  to  absorb  sufficient  of  this  gas  to  be 
detrimental." 

The  following  tabulation  is  given  by  another  writer,  the  figures 
being  bailed  on  a  normal  person  breathing  for  one  and  one  half 
hours  in  repose,  viz : 

0.25  per  1,000  will  cause  unpleasant  symptoms. 
0.5  per  1,000  will  produce  debility  and  vertigo. 
0.9  per  1,000  will  render  walking  impossible. 
1.5  per  1,000  will  cause  death  to  supervene. 

Haldan<e  states  that  "0.5  per  cent  of  carbon  monoxide  in  pure 
air  is  just  sufficient  to  produce,  in  time,  very  slight  symptoms  of 
poisoning  in  man;  0.1  per  cent  may  cause  a  slight  headache  or 
palpitation  of  the  'heart  in  one  hour  or  less ;  and  0.2  per  cent  is 
very  dangerous." 

Burrell,  in  an  experiment  upon  himself,  was  rendered  very  ill 
for  a  period  of  eight  hours  after  exposure  for  twenty  minutes  to 
air  containing  one  fourth  of  one  per  ctot  of  carbon  monoxide. 

Rule  719  of  the  New  York  State  Industrial  Code  provides: 

Every  workroom  in  which  carbon  monoxide  is  emitted  or  created  in  or  in 
connection  with  any  process  of  manufacture  ehall  be  provided  with   such 
ventilation  that  the  earbon  monoxide  ahall  not  exceed  one  balf   part  in 
ten  thousand  volumes  of  air  in  any  occupied  part  of  such  workroom. 

Kober  and  Hanson  state: 

Gruber  says  the  limit  of  toxicity  is  0.2  per  cent.  A  volume  of  air  contain- 
ing 0.1  per  cent,  may  cause  distress,  headache,  nausea  and  other  phenomena. 
Others  say  that  synxptoms  will  be  produced  when  0.05  per  cent  of  the  gas  is 
present.  The  point  of  toxicity  will  vary  in  indi vidxials ;  this  has  been 
accurately  proved  by  Haldane  in  humans  and  animals. 

• 

Lanza  (United  States  Public  Health  Service)  holds  that  carbon 
monoxide  should  be  considered  dangerous  when  it  is  known  and 
believed  to  be  present  in  amy  qy/mtUy, 

Schumacher  and  Apfelbaieh  of  Chicago  (according  to  Kober 
and  Hanson)  made  a  series  of  analyses  of  gas  collected  from  the 
exhaust  pipes  of  motor  cars,  the  samples  being  taken  after  th4 
motor  had  been  warmed  up,  a  condition  which  is  even  less  pro- 
ductive of  carbon  monoxide  gas  (CO)  than  when  the  motor  is 
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cold.  This  series  of  teste  gave  the  following  average  composition 
of  gas  from  the  exhaust: 

Content  Per  cent 

Carbon  Dioxide    (CO,) 6.7 

Carbon  Monoaride   (CO)    9.3 

Oxygen    (O)  .^ 1.4 

Illuminants   ' 0.3 

Nitrogen    (N)     82.2 

Hydrogen    (H)    0.0 


It  was  found  that  headache,  dyspnoea,  attacks  of  vertigo, 
nausea  and  other  symptoms  were  common  in  chauffeurs  in  large 
taxicab  garages,  these  conditions  being  more  prevalent  in  cold 
weather. 

Five  analyses,  by  the  same  workers  for  carbon  monoxide  (CO) 
alone  in  motor  garages  gave  the  following  percentages :  0.02 ; 
0.13;  0.04;  0.00;  0.02;  —  or  an  average  percentage  for  the  five 
garages  of  0.042. 

The  Hudson  River  Traffic  Tunnel  which  is  about  to  be  con- 
structed to  connect  New  York  and  Xew  Jersey  will  according  to  the 
Scientific  American  March  8,  1919,  be  ventilated  on  the  assump- 
tion that  the  dilution  of  the  carbon  monoxide  (CO)  to  6.5  parts 
in  10,000  parts  of  air  will  render  it  non-injurious,  and  that  the 
dilution  of  the  carbon  dioxide  (CO2)  to  50  parts  per  10,000  parts 
of  air  will  also  render  it  non-injurious.  The  proposed  ventilation 
of  this  tunnel  is  based  on  assumed  traffic  conditions  with  100  cars 
on  the  deck  between  the  two  ventilating  towers,  placed  4,000  feet 
apart,  and  100  more  cars  on  the  ramps.  It  is  further  assumed 
that  each  car  will  produce  86  cubic  feet  of  gas  per  minute,  making 
a  total  of  8,600  cubic  feet  of  gas  discharged  between  towers  per 
minute ;  1'2  per  cent,  of  this  gas,  1040  cubic  feet  per  minute,  will 
be  carbon  dioxide,  while  3  per  cent,  or  258  cubic  feet  per  Yninute, 
will  be  carbon  monoxide.  As  carbon  dioxide  (OO2)  is  denser 
than  air,  being  in  the  proportion  of  .1'23  to  .08,  1,040  cubic  feet 
will  be  reduced  to  680  cubic  feet  which  will  require  136,000  cubic 
feet  of  fresh  air  per  minute  to  dilute  it  to  the  determined  stand- 
ard of  50  parts  per  10,000  part^  of  air,  while  the  258  cubic  feet 
of  carbon  monoxide  (00)  will  require  400,000  cubic  feet  of  fresh 
air  per  minute  to  dilute  it  to  the  fixed  standard  of  6.5  parts  per 
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10,000  parts  of  air  —  a  total  of  536,000  cubic  feet  of  air  per 
minute  to  take  care  of  both  carbon  dioxide  and  carbon  monoxide. 
That  the  deadly  effects  of  motor  exhaust  gas  are  not  entirely 
unknown  to  the  laity  is  well  demonstrated  by  the  following  copies 
of  newspaper  clippings  containing  news  items  from  two  veij 
widely  separated  parts  of  the  United  States : 

Clever  Rat  Extennmatox 

Beatrice,  Neb.,  June  6. — J.  G.  Boyd,  a  farmer  of  Virginia,  Neb.,  ha&  a 
new  way  of  destroying  the  rats  which  had  been  feasting  on  his  com.  crib. 
Backing  his  tractor  up  to  the  crib,  he  turned  on  the  exhaust  pipe  through 
an  extension  under  the  crib.  When  the  job  was  done,  his  "  crop  "  was  a  tub 
full  of  dead  rodents. 

Gassed  the  Woodchucks 

Winstead,  Conn.,  June  18. —  Gassing  woodchucks  is  the  latest  method  of 
exterminating  them.  Elbert  L.  Fargo  of  New  Marlboro,  Mass.  was*  bothered 
by  groundhogs.  Elmer  King  motored  to  Fargo's  farm,  attached  a  hose  to 
the  exhaust  of  his  automobile  engine,  ran  the  pipe  far  down  a  woodchuck 
hole  and  started  the  engine,  usring  a  liberal  mixture  of  gas.  This  operati(Hi 
was  repeated  at  all  the  woodchuck  holes  found.  Not  a  woodchuck  has  been 
seen  since  on  the  farm. 

Carbon  monoxide  poisoning  as  it  usually  occurs  may  be  divided 
into  two  types,  acute  and  chronic,  according  to  the  amount  of  the 
gas  present  in  the  inspired  air  and  the  symptoms  produced  by  it. 

Acute  poisoning  is  usually  accompanied  by  headache,  ringing 
in  the  ears,  epigastric  distress,  nausea,  vomiting,  weakness  of  the 
legs,  staggering  gait^  first  slowing  and  then  rapidity  of  the  heart 
action,  and  hallucinations.  In  the  more  severe  cases,  death  may 
occur  almost  immediately,  or  there  may  be  produced  the  following 
symptoms:  Cyanosis  or  bluish  discoloration  of  the  skin,  spas- 
modic or  labored  respiration,  slow  pulse,  subnormal  temperature^ 
convulsions,  coma  and  death  from  asphyxia  or  suffocation.  Some 
of  the  persons  affected  are  able  to  get  to  the  open  air  while  others 
become  unconscious  immediately. 

Broncho-pneumonia,  mental  disturbances,  neuritis,  cerebral 
hemorrhage,  and  various  forms  and  di^ppees  of  paralysis  may  fol- 
low acute  carbon  monoxide  poii^ning. 

The  symptoms  of  chronic  monoxide  poisoning,  due  to  the  con- 
tinued inhalation  of  small  quantities  of  the  gas  are  headache,  diz- 
ziness, gastric  disturbances,  evidenced  by  coated  tongue,  nausea. 
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vomiting  and  loss  of  appetite,  loss  of  weight,  anaemia,  rapid  heart 
action,  weakness  of  memory  and  general  debility. 

As  many  of  the  cases  do  not  present  the  typical  picture  given  in 
the  ordinary  text-boofas,  it  may  be  well  to  quote  here  two  cases 
personally  described  by  the  victims  of  the  gas  in  the  Travelers 
Standard,  May,  1916: 

1.  Last  fall  I  epent  one  evening  working  in  my  garage  —  a  good-sized 
double  garage,  with  the  two  doors  and  four  windows  closed.  After  making 
some  minor  adjiutments  I  started  the  engine,  intending  to  make  further 
adjustments  in  connection  with  the  carburetor  and  the  throttle.  I  probably 
ran  the  car  about  twenty  minutes  or  half  an  hour,  using  at  times  an  extremely 
rich  mixture.  I  notice  a  pungent  odor,  but  attributed  it  more  particularly 
to  TKrhat  I  thought  to  be  an  excesB  consumiption  of  oil.  I  also  noticed  a 
sliglit  but  not  specially  uncomfortable  smarting  of  the  eyes. 

While  sitting  in  the  driver's  seat  with  a  10-candle-power  extension  light 
hooked  in  the  steering  wheel  and  making  some  adjustments,  the  room  suddenly 
became  black«  I  thought  when  I  arrived  home  that  I  had  turned  out  the 
ligiht,  but  on  returning  to  the  garage  next  morning  I  found  it  still  burning. 
Immediately  after  the  enveloping  darkness  came  on,  I  felt  extremely  dizzy. 
Getting  out  of  the  car  at  once«  I  remember  picking  up  my  overcoat  from  the 
rear  seat  and  my  electric  flash  lamp  from  the  running  board,  feeling  my 
way  out  of  the  garage,  and  closing  the  doQfr.  The  eeemdng  darkness  persisted 
all  the  time  so  far  as  I  am  able  to  recollect,  though  the  light  was  in  fact  still 
burning,  as  I  have  said  before. 

My  only  thought  at  that  time  was  to  reach  the  sidewalk,  where  I  was 
sure  some  one  would  find  me  if  I  became  wholly  unconscious.  As  a  matter 
of  fact  I  apparently  did  lose  consciousness  before  I  reached  the  sidewalk,  for 
the  next  morning  I  noticed  that  the  kneee  of  my  tztnisers  were  considerably 
soiled  f-rom  the  dirt  of  the  driveway.  I  do  not  recall  falling.  I  walked 
immediately  to  the  home  of  a  physician,  a  distance  of  200  yards,  feeling 
extremely  cold  all  the  time,  and  very  dizzy,  but  not  greatly  nauseated.  It 
was  not  an  especifdly  cold  night,  the  temperature  being  probably  about 
freezing.  From  the  fact  that  I  felt  so  cold  I  should  judge  that  I  was  outof- 
doors  for  about  ten  minutes  from  the  time  I  shut  the  garage  door  until  I 
arrived  at  the  physician's  home.  After  leaving  the  doctor,  I  continued  to 
suffer  from  the  dizziness,  but  I  walked  home  still  a  little  unsteady  on  my 
feet,  retired  after  drinking  a  glass  of  brandy,  and  went  to  sleep.  The  next 
morning  I  was  apparently  none  the  worse  ifor  the  experience. 

The  physician  who  attended  this  patient  made  the  following 
statement : 

The  patient  arrived  at  my  house,  probably  within  ten  minutes  from  the 

time  he  left  the  garage.     He  exclaimed  "What  is  the  matter  with  me"? 

and  was  somewhat  incoherent.    He  was  trembling,  staggered  when  he  walked 

into  the  houses  and  was  apparently  very  weak,  his  chief  comiplaints  being 

dizziness   and   inability  to  get   enough  air    into  his   lungs.     His   general 
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appearance  indicated  fear.  Hie  face  and  hands  -were  cyanoeed  and  covered 
with  a  cold  perepiration ;  the  pupiJe  of  the  eyea  were  dilated  and  did  not 
react  readily  to  light.  The  pulse  was  very  rapid  ( 140) ,  small  and  aof  t,  and  liis 
respirations  were  very  shallow  and  rapid,  numbering  about  45  to  the  minute. 
The  shallow  respirations  were  frequently  interrupted  by  an  attempt  at  a 
full,  deep  inspiration,  evidently  produced  by  the  desire  for  more  air.  After 
about  twenty  minutes  the  cyanosis  partly  cleared  up,  and  the  pulae  and 
respiration  also  dropped.  At  this  time,  I  advised  him  to  go  hom^  which 
is  a  short  distance.  As  he  left  the  house  he  was  still  apparently  weak  and 
walked  with  a  swaying  motion  and  an  evident  effort.  I  prescribed  plenty  of 
fresh  air  and  a  reasonable  dose  of  stimulant,  and  t^e  next  morning  he  was 
apparently  enjoying  his  usual  health. 

2.  This  man  left  his  automobile  engine  running  while  washing  his  oar 
in  a  smalf  garage,  with  all  of  the  doors  and  windows  closed.    He  was  ovar- 
come  by  the  poisonous  exhaust  fumes  and  fell  to  the  floor  in  such  a  position 
that  his   head  landed   in'  a   puddle  of    snow  and   water.     This   partially 
revived  him,  so  that  by  grasping  the  running  board  of  the  car  he  was  able 
to  get  to  his  feet.    He  immediately  fell  for  a  second  time  however,  and  when 
he  attempted  to  get  up  he  was  unable  to  do  so,  and  started  to  crawl  to  the 
door.     Fortimately,  a  -chauffeur  who  lived'  nearby,  came  to  the  door  of  the 
garage  just  at  this  time,  saw  the  man  lying  on  the  floor,  and  went  in  and 
helped  him  out-of-doors,  and  later  assisted  him  into  the  house.    No  physician 
was  called  in  this  case  as  the  victim  did  not  realise  that  he  bad  been 
poisoned.     He  drank  hot  etimulantSj  took  a  hot  bath  and  such  other  pre- 
cautions as  occurred  to  him,  and  th^n  went  to  bed.     He  was  unable  to  get 
to  sleep  for  a  time  but  Anally  did  so,  and  the  next  day  was  apparently  none 
the  worse  for  his  experience. 

The  following  cases  were  axrtually  located  and  investigated  by 
those  assigned  to  conduct  this  investigation: 

1.  During  the  extremely  cold  weather,  a  number  of  men  were  at  work  on  the 
fourth  floor  ol  a  five-stcNry  garage,  aU  of  the  doors  and  windows  being  tightly 
closed  in  order  to  maintain  a  comfortable  degree  of  temperature;  this  was 
during  a  coal  shortage  when  th^re  was  but  Httle  steam'  heat  fumd^bed. 
One  of  the  nken  was  seen  suddenly  to  collapse  and  fall  uncoDScious  to  the 
floor;  he  was  partly  csranosed,  his  pulse  was  weak  and  rapid,  and  respiration 
was  rapid,  shallow,  and  labored.  He  was  quickly  rennoved  to  a  hospital  where 
he  recovered  within  twenty-four  hours,  hqt  remained  very  weak  for  a  few 
days.  Patient  remembers  nothing  of  his  fall  and  was  surprised  to  find  him- 
self in  a  hospital  bed  wlien  he  recovered  consciousness. 

2.  Three  chauffeurs  who  had  been  "  joy-riding,"  arrived  at  a  large  public 
garage  in  the  early  hours  of  a  bitterly  cold  m<»ming  and  had  liurriedly  to 
prepare  their  cars  for  their  daily  routine.  The  cars  were  taken  to  a  room  on 
an  upper  floor  where  they  closed  all  of  the  doors  and  windows  on  aocounit  of 
the  bitter  cold  weather.  Some  time  later  the  night  watchman,  while  making 
his  rounds,  discovered  the  three  men  lying  unconscious  on  the  floor,  and  had 
them  immediately  removed  to  the  open  air  where  they  quickly  recovered. 

3.  In  a  garage  where  a  number  of  large  trucks  were  stored,  eight  chauffeurs 
were  rendered  unconscious  while  they  were  ''  tuning  up "  their  cars  on  a 
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very  cold  morning  with  all  dooi«  and  windows  <A  the  gairagie  closed.    Removal 
to  tlie  open  air  was  quickly  followed  by  complete  recovery. 

4.  A  contractor  entered  his  ipriv«te  garage  several  blocks  from  his  home, 
vrith  a  «mall  oar  about  one  o'clock  in  the  afternoon,  closed  the  doors  and 
'windows,  and  began  working  on  the  car;  neighbors  heard  the  engine  running 
&1I  afternoon  and  all  night,  but  from  ignorance  did  not  think  anything  of  it. 
Becoming  alarmed  by  the  failure  of  his  father  to  return  home  that  night, 
a  «oa  began  tfearoMng  for  him  and  reached  the  garage  at  about  eight  o'clock 
the  next  morning.  Upoa  opening  the  garage  door,  he  was  met  by  a  rush  of 
smoke  and  gas  generated  by  the  engine  which  was  still  running  although 
the  gasoline  tank  was  nearly  empty;  when  the  smoke  had  partly  cleared 
away  so  that  the  son  and  an  officer  oould  enter  the  garage,  they  found  the 
father  lying  dead  on  the  floor  beside  the  oar,  the  cauee  of  death  being  acute 
carbon  monoxide  poisoning. 

The  garage  was  abount  twenty  feet  by  thirty  feet  by  twelve  feet,  giving 
an  air  capacity  of  about  7,200  cubic  feet;  the  engine  had  been  running  for 
about  twenty  ^ours  during  which  time,  taking  as  an  average  the  genera/tion  of 
2.5  cubic  feet  of  carbonr  luonoxide  per  minute — 150  cubic  feet  per  hour, 
it  was  capable  of  generating  3,000  cubic  feet  of  carbon  monoxide  in  a  garage 
which  when  entirely  empty  bad  a  total  air  8p«u?e  of  only  7,200  cubic  feet. 

5.  One  of  the  medical  inspectors  of  the  Division  of  Industrial  Hygiene  of 
the  Bureau  of  Inspection  received  a  call  at  about  one  o'clock  in  the  morning 
to  attend  a  young  man  who  had  suddenly  "  fainted."  The  man  was  found 
practically  unconscious^  elightly  cyanbsed,  with  a  raipid  and  weak  pulse, 
!?h allow  respirations,  and  his  entire  body  covered  with  cold  'perspiration. 
Under  the  influence  of  heart  stdmulants  and  fresh  air,  he  quickly  recovered 
(H:>n6ciousness,  but  remained  so  weak  and  dlszy  that  he  iiad  to  be  assisted 
to   bed.     Recovery   was  apparently  complete  within   twenty-four  hours. 

The  following  history  of  the  cajse  was  elicited: 

The  man  worked  in  a  poorly  ventilated  garage  w^iere  he  began  work  about 
noon.  He  felt  "  queer  "  during  the  afternoon,  and  was  slightly  unsteady  on 
his  feet.  When  he  reached  home  for  his  evening  meal,  he  was  so  hilarious  and 
his  conduct  was  so  unusual  that,  although  he  did  not  use  intoxicantB,  his 
family  thought  he  had  been  indulging  in-  **  strong  drink."  He  f etumed  to  his 
work  after  his  meal  and  reached  home  again  after  midnight.  He  complained 
of  f eellog  ill  and  nauseated,  he  started  for  the  bathroom,  but  fell  over  uncon- 
scious before  he  had  taken  many  steps.  There  was  no  history  or  evidence 
of  his  having  partaken  of  intoxicating  liquor. 

6.  A  man  was  at  work  in  a  small  private  garage  when  he  suddenly  fell 
over  in  an  unconscious  condition,  and,  in  falling,  injured  his  head  and 
shoulder  so  badly  that  he  was  unable  to  work  for  about  two  weeks.  On 
accoimt  of  the  head  injury  it  was  impossible  to  detennine  the  length  of 
time  he  was  actually  affected  by  the  gas. 

7.  An  oil  separator  was  found  installed  in  a  large  garage,  this  separator 
being  placed  in  a  pit  about  five  feet  below  the  floor  level.  It  became  clogged 
very  readily  and  required  cleaning  at  frequent  intrvals.  Every  time  the 
men  went  into  the  pit,  they  became  ill  with  dizziness,  nausea,  and  vomiting, 
but  in  this  case  it  would  seem  that  the  ill-effects  were  probably  due  to  the 
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inhalation  of  the  unburned  gasoline  fumes  instead  of  the  effects  of  carbon 
monoxide.  The  ill-effects  of  the  inhalation  of  the  vapor  of  gasoline  and 
bensine  are  well  known,  but  that  phase  of  the  subject  is  outside  oi  the  scope 
of  this  report. 

In  addition  to  the  above,  there  has  been  reported  by  Dr.  R  P. 
Albaugh,  Director  of  the  Division  of  Industrial  Hygiene,  Ohio 
State  Department  of  Health,  the  following  interesting  instance  of 
wholesale  carbon  monoxide  poisoning  from  the  fumes  of  a  gasoline 
engine  exhaust: 

In  a  small  two^tory  hotel  there  was  installed,  in  a  small  basement  room, 
a  14  h.p.  gasoline  engine  with  a  generator  lor  the  private  electric  plant, 
A  tharee-inch  exhaust  pipe  led  from  the  engine  out  underground  through  an 
alley  and  into  a  silencing  drum  made  of  two  twenty^four-inch  sewer  til-es; 
from  this  drum,  the  exhauet  pipe  continued  and  came  to  the  surface  abcnit 
twenty  feet  from  the  building.  The  engine  was  operated  by  the  night  clerk 
who  made  several  trips  to  the  engine  room  each  night,  the  laat  vieit  being 
at  midnight  to  ehut  down  the  engine  and  cloee  the  building.  On  one  of 
these  visits,  he  became  extremely  dizzy,  very  weak,  especially  in  his  le^, 
and  was  forced  to  sit  down  several  timee  on  the  steps  leading  from  the 
basement,  but  he  immediately  went  into  the  open  air  and  had  fully  recovered 
in  the  course  of  hall  aji  hour.  The  eame  oondition  occurred  to  a  greater 
or  leas  degree  each  time  he  visited  the  engine  room  during  the  nest  few 
nights.  About  two  weks  after  the  beginning  of  these  experiaLces,  he  went 
in,  as  usual,  at  midnight  and  stopped  the  engine,  but  while  in  the  baocment, 
be  became  so  weak  and  dizz^  that  he  could  not  stand  and  was  fonced  to  crawl 
on  his  hande  and  knees  to  the  first  floor.  In  aMsmpting  to  a0oend  the  «tepe 
leading  to  the  seoond  floor;  the  dizziness  and  weakness  increased,  a  violent 
headache  ensued,  and  he  fell  over  unconscious,  after  calling  for  help.  There 
were  nineteen  other  persooe  in  the  hotel  and  as  they  came  out  into  the 
corridor  (all  on  the  second  floor)  in  response  to  the  clerk's  oall  for  help, 
they  all  became  so  weak  and  dizzy  that  they  were  compelled  either  to  sit 
or  lie  down;  ^ne  man  was  able  to  call  a  physician  who  decided  they  had 
eaten  poisoned  food,  and  accordingly  administered  to  each  warm  milk, 
emetics,  and  later  a  dose  of  magnesium  sulphate.  AH  complained  of  tiie 
same  symptoms  (dizziness,  muscular  weakness,  throbbing  temporal  headache, 
palpitation  of  the  heart  and  shortness  of  breath),  three  were  in  a  comatose 
ccmdition,  four  suffered  with  nausea,  and  two  gave  eome  evidence  ci  the 
existence  of  relaxation  of  the  sphincters.  While  some  of  them  were  ill  for  a 
day  or  two,  all  recovered  in  a  very  short  time. 

The  following  day  there  was  begun  an-  investigation  to  try  to  determine 
the  cause  of  the  wholesale  poisoning.  During  the  course  <^  this  investiga- 
tion, the  gasoline  engine  was  started'  and,  within^  a  very  few  minutes^  all 
of  the  five  persons  in  the  room  were  oonecious  of  dizziness,  general  weak- 
ness!, and  palpitation  of  the  heart.  The  exhaust  pipe  was  dug  up  and  it 
was  found  that  one  of  the  twenty-four-inch  sewer  tiles  had  given  way  and 
that  supposed  silencing  drum  was  almost  completely  filled  with  water,  and 
dirt  so  that  the  exhaust  pipe  was  almost  totally  choked,  thus  farcing,  at  each 
cylinder  disicharge,  the  entire  charge  of  exhaust  gas  back  into  the  poorly- 
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ventilated  baaeznent  from  which  it  found  it  way,  through  the  stairway,  into 
th«  entire  building.  Being  lighter  thcoi  air,  this  large  quantity  of  oarbon 
monoxide  gas  rapidly  permeated  the^  entire  building  and  quickly  produced 
it»  in  effects  xm  all  of  the  occupants* 

It  was  found  that  most  garage  workers  were  totally  ignorant  of 
the  dangerous  and  even  deadly  properties  of  the  gas  from  the  ex- 
haust ;  that  others  knew  the  gas  contained  "  knockout  properties," 
but  did' not  realize  that  serious  and  even  fatal  results  might  follow 
its  inhalation;  and,  that  some  believed  they  acquired  immunity 
and  could  not  be  injured  after  working  in  a  garage  for  a  certain 
period. 

There  is  one  fact  which  cannot  be  too  strongly  emphasized  and 
impressed  upon  these  men,  viz:  Carbon  monoxide  gas  is  color- 
less, odorless,  and  tasteless,  and  its  presence  cannot  be  determined 
by  the  sense  of  sight,  taste,  or  smsll;  the  smoky  appearance  and 
the  peculiar  odor  of  ordinary  gas  from,  the  exhaust  is  due  to  other 
contained  substances. 

While  it  is  true,  as  usually  stated,  that  the  greatest  danger  usu- 
ally exists  in  the  small  private  garages  with  their  small  air  space 
and  lack  of  ventilation,  there  is  also  present  the  same  element  of 
danger,  in  a  greater  or  less  degree,  in  every  garage,  r^ardless  of 
size,  unless  adequate  provision  is  made  for*  ventilation  of  such 
efBciency  as  will  keep  the  carbon  monoxide  content  of  the  air 
diluted  below  the  admitted  danger  point.  This  may  be  accom- 
plished either  by  natural  or  artificial  means,  or,  by  a  combination 
of  both. 

Seventy-six  of  the  garages  investigated  were  poorly  ventilated, 
through  lack  of  a  sufficient  number  of  properly  located  doors  and 
windows,  or  because  the  doors  and  windows  were  so  located  that 
they  would  never  be  opened  during  the  cold  weather. 

The  investigation  revealed  the  fact  that  one  hundred  and  thir- 
teen cases  of  asphyxiation  had  occurred  within  two  years,  twelve 
being  in  Greater  New  York  and  one  hundred  and  one  in  the  re- 
mainder of  the  State.  There  were  also  found  one  hundred  and 
fifty  persons  suffering  from  headaches,  which  they  alleged  was  due 
to  breathing  the  impure  air  in  garages. 

In  addition  to  the  cases  noted  above,  the  investigators  found 
four  hundred  and  forty^three  cases  of  illness  not  directly  traceable 
to  carbon  monoxide  fumes,  although  constantly  breathing  small 
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quantities  of  this  gas  might  have  made  them  more  susceptible  to  1 
the  inroads  of  the  various  diseases  from  which  th^  suffered.  ! 

Eminent  authorities  claim  that  individuals  who  are  constantly 
breathing  small  quantities  of  carbon  monoxide  gas  will  show  even 
more  serious  organic  changes  than  those  who  are  acutely 
poisoned.    Of  the  above  cases  of  sickness  seven  resulted  in  death. 

MEANS  OF  TENTILATIOH  FOUND  IN  VABIOOS  TYPES  OF  GARAGES 
In  one  case  the  garage  proprietor  required  the  engine  of  the  auto- 
mobile to  be  stopped  as  soon  as  the  ear  was  inside  of  the  garage; 
if  any  repairs  or  adjuatmenta  were  to  be  made,  the  car  had  to  be 
backed  into  the  street  and  all  such  work  performed  out-of-doors. 


Fisnie  Ho.  i 
A  good  example  of  louvercd  skylight  oa  garage  roof. 

Some  garages,  one  story  in  height,  have  louvered  skylights  or 
skylights  which  can  be  readily  opened  and  closed,  the  draught  being 
created  by  leaving  the  doors  and  windows  open ;  many  garages  are 
equipped  in  this  manner. 

In  larger  garages,  more  than  one  story  in  height,  open  stair- 
ways and  elevator  shafts  create  a  ventilating  draft  which  is  passed 
through  the  building,  the  foul  or  spent  air  escaping  by  means  of 
open  windows  or  skylights.  These  windows  and  skylights  are 
usually  so  constructed  and  placed  as  to  prevent  the  closing  of  all 
outlets  so  that  it  becomes  almost  impossible  to  raise  the   carbon 
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monoxide  content  of  the  air  above  the  average  conceded  danger 
point. 

^Numerous  tiiree  story  garagea  have  open  inclined  ninwajB  lead-  ■ 
ing  from  the  street  to  the  upper  floors,  with  skylights  capable  of 
being  opened,  situated  in  the  roof  above  the  top  floor.  Foremen 
of  these  garagea,  it  was  learned,  had  been  instructed  to  keep  the 
ventilators  of  the  ekyligEta  open,  but  unless  thie  is  done  ventila- 
tion cannot  be  maintained. 

Thir^-sii  garages  were  equipped  with  flexible  metal  hoee  con- 
nected with  the  exhausts  from  the  automobiles,  which,  wheo 
attached  formed  a  ctmtiuuous  piping  system  capable  of  exhaurting 
the  products  of  combustion  from  the  automobile  engine  to  a  point 
out-of-doors. 


FixnT«  Mo.  J 
Stationary  pipe,  tenujtiating  in  a  Y  to  connecting  flexible  horn  to  «^uiuet 
of  automobile  engine;  two-inch  static  suction  iB  maintained  on  this  line 
for  exhaust. 

lu  all  oases,  except  where  systems  of  piping  are  connected  with 
exhaust  fans,  flexible  hose  of  suitable  length  to  reach  from  the  ex- 
haust of  the  car  through  an  opening  in  a  door,  window  or  wall, 
should  be  used.  In  several  instances  it  was  noted  that  the  exhaust 
lines  were  attached  to  leader  pipes  leading  through  the  roof. 

One  of  the  best  syetemg  found  was  in  use  in  a  large  five  story 
garage  in  which  tiie  principal  repair  work  was  done  on  the  first 
and  third  floors.     This  system  consisted  of  a  number  of  T-con- 
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nections  with  flexible  hose  sufficiently  large  to  fit  snugly  over  the 
end  of  automobile  exhaust  pipes,  it  being  possible  to  connect  two 
automobiles  to  eadi  Y;  these  Y^s  were  in  turn  connected  to  a  two 
inch  pipe  which  was  gradually  expanded  to  six  inches  and  con- 
nected with  a  large  suction  fan  placed  on  the  roof  of  the  building. 
In  attempting  to  determine  the  power  of  this  fan,  a  XJ-tube  which 
would  ordinarily  raster  three  inches  of  static  suction  was  used, 
and,  when  it  was  attached  to  one  of  the  Y^s  on  the  first  floor,  every 
drop  of  water  was  almost  immediately  drawn  out  of  the  tube. 
Working  conditions  here  were  found  to  be  excellent 

A  similar  device  on  a  larger  or  smaller  scale,  according  to  the 
size  of  the  garage  and  the  number  of  cars  contained  therein,  could 
be  readily  installed  in  every  garage  at  a  nominal  cost. 

ACCIDENTS 

There  were  foiind  to  have  occurred,  during  the  past  year  208 
accidents,  53  in  New  York  City  and  the  remaining  155  in  other 
sections  of  the  State.  A  number  of  these  accidents  could  have  been 
prevented  had  the  proper  precautions  been  taken  and  safeguards 
installed. 

The  following  peculiar  accidents  were  noted: 

In  a  «inall  country  vinage,  a  farmer  had  converted  an  old  wooden  bam 
into  a  garage,  and  while  vulcaniziqg  a  tire  in  the  garage  mlth  a  hand  Tiil- 
caniaer  connected  to  which  was  a  small  tank  containing  gasoline,  the  tank 
was  knocked  to  the  floor  and  the  contents  becoming  ignited,  set  fire 
to  the  floor.  The  owner,  being  alone  in  the  garage,  endeavored  to  smother 
the  fire  with  a  small  fire  extinguisher,  which  proved  ineffectual.  He  then 
attempted  to  stamp  the  fire  out  with  hie  feet.  His  undenrlothing  caught 
fire,  beneath  his  heavy  troueere,  whieh  acted  much  as  a  flue  and'  served  to 
intensify  the  flames.  He  ran  from  the  building  and  buried  his  limbs  in  a 
pile  of  soft  sand^  which  had  been  dumped  in  front  of  the  garage,  which 
extinguished  the  flames,  and  in  all  probability  saved  his  life.  He  was  con- 
fined to  his  bed  for  several  weeks  and  now  carries  deep  soars  as  a  result  of 
this  unfortimate  accident. 

A  poster  calling  attention  to  the  danger  of  fire  from  gasoline 
together  with  a  recommenda.tion  for  pails,  containing  dry  sand  to 
be  kept  handy  for  use  in  emergencies  of  this  kind,  would  in  all 
probability  have  been  effective  in  preventing  this  accident. 

In  another  small  village,  the  proprietor  of  a  garage,  located  in 
a  converted  bam,  attempted  to  weld  a  seam  in  a  gasoline  tank 


ASPHYXIATIOK    IN    GaBAGES  17 

partly  filled  with  gasoline  and  attached  to  a  large  traction 
machine;  the  gas  within  the  tank  exploded;  killing  the  man  and 
destroying  the  garaga 

In  this  particular  case^  had  rules  been  posted  calling  attention 
to  the  explosive  nature  of  gasoline  and  gasoline  vapors,  another 
life  might  have  been  saved. 

In  a  garage  near  Greater  New  York  a  chauffeur  was  killed 
ivhile  cranking  a  car  which  was  in  contact  with  an  electric  car,  the 
batteries  of  which  were  being  charged.  It  is  believed  that  the 
chauffeur  touched  some  metallic  part  of  his  car  and  received  a 
shock  of  electricity  of  siu£Scient  voltage  to  cause  death.  The  police 
surgeon  said  death  wasi  caused  by  heart  failure  due  to  electric 
shock.  This  shows  the  necessity  of  exercising  care  in  all  places 
where  an  electric  current  is  used. 

In  another  case  a  chauffeur  crawled  under  his  car  with  a  lighted 
lantern.  Gasoline  dropping  on  the  latem  from  the  tank  ignited 
the  gasoline  in  the  tank  which  exploded,  burning  the  chauffeur  on 

the  head,  back  and  arms. 

» 

The  20S  accidents  reported  arrange  themselves  into  58  classifica- 
tions of  injury.  Of  these,  45  accidents  were  caused  while  crank- 
ing cars,  resulting  in  21  broken  arms,  7  broken  wrists  and  1 
broken  rib ;  the  remainder  being  of  less  serious  nature. 

Cranking  accidents  could  be  avoided  by  using  a  suitable  safety 
clutch  or  installing  self  starters  in  the  cars. 

A  large  number  of  minor  accidents,  such  as  cuts,  bruises,  lacera- 
tions and  scratches,  some  of  which  resulted  in  infection,  coxdd 
only  have  been  avoided  by  due  care  on  part  of  the  employees. 
First  aid  kits  should  be  placed  in  all  garages,  irrespective  of  the 
number  employed. 

Fires  were  reported  as  having  occurred  in  27  or  two  per  cent  of 
the  garages,  due  to  a  great  many  different  causes,  some  of  which 
could  have  been  avoided. 

A  large  hotel  in  the  Adirondacks,  with  all  of  its  surrounding 
cottages,  was  burned  to  the  ground  by  a  fire  caused  by  the  explo- 
sion of  a  vulcanizer  in  the  nearby  garage. 

In  New  York  City,  $100,000  damage  was  done  in  a  garage  by 
a  fire  caused  by  a  broken  tail-light  igniting  the  gasoline  vapor 
thrown  out  in  a  back  fire  of  a  car  which  had  been  backed'  into  the 
garage.    It  is  said  that  a  large  quantity  of  gasoline  was  stored  in 
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tbe  cellar  of  the  building,  which  if  ignited  would  have  caused  an 
explosion  of  great  magnitude. 

Sometimes,  gasoline  escaping  from  garages  directly  into  sewers, 
becomes  ignited  and  results  in  an  explosion,  damaging  the  streets, 
endangering  the  lives  of  pedestrians  and  people  in  nearby  build- 
ings. This  danger  could  be  averted  by  the  installation  of  oil 
separators  or  traps  to  prevent  the  volatile,  inflammable  oils  flowing 
into  the  »ewers.  Some  cities  have  ordinances  prc^ibiting  the  leak- 
age of  gasoline  and  other  inflammable  liquids  into  sewers. 

Some  of  the  investigators  have  reported  many  cases  of  smoking 
in  garages  practised  by  both  proprietors,  employees  and  the 
public ;  also  some  cases  of  open  forge  fires  were  noted.  It  should 
be  made  unlawful  for  any  person  to  smoke  or  carry  a  lighted  cigar, 
cigarette  or  pipe  within  a  garage  or  any  room  or  enclosed  place  in 
which  any  volatile  inflammable  liquid  is  kept. 

No  stove,  forge,  boiler,  torch,  flame  or  fire,  and  no  electric  or 
other  appliance,  which  is  likely  to  produce  an  exposed  epark, 
should  be  installed  in  such  garage  or  room.  If  necessary  to  install 
any  of  the  above  appliances,  the  same  should  be  placed  in  a  sepa- 
rate fireproof  compartment. 

A  further  study  of  the  accidents  occurring  will  show  the  fol- 
lowing resulting  injuries :  two  broken  arms,  one  broken  knee  cap. 
one  broken  rib,  two  burned  backs,  one  sprained  ankle,  a  severed 
finger  and  a  head  badly  bruised  and  cut  on  account  of  slippery 
floors,  which  forcibly  brings  to  the  attention  the  necessity  of  rules 
and  regulations  governing  this  type  of  building  used  in  connection 
with  the  storing,  repairing  and  housing  of  automobiles. 

CONCLUSION 

A  thorough  study  of  the  conditions  found  results  in  the  conclu- 
sion that  there  is  only  one  adequate  remedy  for  the  prevention  of 
carbon  monoxide  gas  poisoning  in  parages  and  that  is  proper  and 
sufficient  ventilation  aJt  all  times. 

This  can  be  enforced  under  Rule  719  of  the  N"ew  York  State 
Industrial  Code  only  in  workrooms  connected  with  garages.  In 
garages  which  are  neither  factories  nor  mercantile  establishments 
under  the  law,  special  rules  should  be  adopted,  or  laws  enacted  to 
enable  the  State  Industrial  Commission  to  control  all  hazardous 
conditions  which  might  occur. 
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It  is  recommended  that  in  all  garages  and  automobile  repair 
shops,  accrording  to  the  size  thereof  and  number  of  cars  used  there- 
in, there  be  required  the  installation  of  one  of  the  following  venti- 
lating systems,  viz: 

1.  Provision  of  a  suitable  flexible  boee  of  sufficient  lengtih  to  permit  one 
end  to  be  attaclied  to  the  automobile  exhaust  piipe  while  the  other  free  end 
is  placed  outside  of  the  garage  to  permiit  the  diaoharge  of  the  exhaust  gas 
directly  into  the  open  air  for  as  many  machines  as  is  deemed  necessary,  or 
the  ends  eouM  be  attached  to  pipes  which  lead  through  the  roof  of  the 
building. 

2.  Provision  of  air  inlets  at  the  floor  level  with  «ir  outlets  near  the  ceiling, 
the  latter  consisting  of  louvres  in  the  wall,  windows  or  ventilating  skylights. 
These  should  be  so  constructed  as  to  prevent  their  being  tightly  closed  and 
keep  a  continuous  movement  of  air  through  the  room. 

3.  In  the  large  garages  inhere  a  great  number  of  engines  are  being  "  tried 
out "  at  the  same  time,  a  mechanical  ventilating  syeton  should  be  installed 
operated  by  an  exhaust  fan  of  sufficient  capaoity  to  remove  all  poisons 
gases  and  vapors.  Connection  with  this  exhaust  system  could  be  made  by 
means  of  flexible  hose  attached  to  the  muffier  exhausts  of  the  engine. 

In  numerous  instances  it  was  noted  that  inexperienced  people 
had  opened  public  garages  in  old  bams,  buildings  and  stables 
which  were  poorly  constructed,  which  could  nbt  be  adequately 
ventilated  or  adapted  to  the  business  of  garage  work.  Fire  haz- 
ards were  numerous  and  the  proprietors  did  not  know  or  realize 
the  dangers  relating  to  the  handling  of  gasoline  and  its  inflam- 
able  nature.  Many  of  the  accidents  described  clearly  demons- 
trate^ the  inexperience  of  the  people  conducting  these  places. 

Ii  is  also  recommended  that  warning  posters  to  be  supplied  by 
the  New  York  State  Industrial  Commission  be  posted  in  all 
garages. 

These  posters  should  call  attention  to  the  dangers  of  poor  and 
insufficient  ventilation  and  carbon  monoxide  poisonings  stating 
the  means  for  reviving  and  caring  for  any  possible  victims. 

The  following  information  in  poster  form  is  suggested  and 
should  be  displayed  in  every  garage.  This  should  be  prepared  and 
posted  by  the  Industrial  Commia^ion : 

ATTENTION  —  WABNINO 
0WNEB8  AND  CHAUFFEUBS  AVOID  DANGER 

Automobile  engine  exhaust  gas  contains  a  very  poisonous  agent 
known  as  carbon  monoxide  gas  which  is  ordorless,  colorless  and 
tasteless. 
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Daily  inhalation  of  veiy  small  quantities  of  this  gas  will  under- 
mine your  health,  while  a  larger  quantity  will  at  once  make  you 
ill  and  may  cause  your  death.  Semember  It  Kay  Kill  You  With- 
out Warning! 

There  is  a  larger  quantity  of  carbon  monoxide  gas  formed  when 
you  start  a  " cold  engine "  than  when  the  engine  is  "  warmed  up." 
This  is  also  true  when  you  use  a  *'  rich  "  mixture  or  "  race  "  the 
engine. 

Adjust  your  carburetor  to  get  a  "  Proper  Mixtture  "  so  thai 
combustion  will  be  complete.  The  engine  should  never  be  run 
over  a  pit  used  in  repairing  cars,  unless  the  muffler  exhaust  u^ 
connected  by  flexible  hose  to  the  outer  air,  as  the  pit  may  othe^ 
wise  soon  become  filled  with  deadly  exhausted  fumes. 

Remember  that  the  symptoms  of  this  poisoning  are  headache, 
dizziness,  throbbing  in  the  temples,  weakness  of  the  knees,  palpi- 
tation, and  loss  of  appetite.  Get  Into  the  Open  Air  at  Onoe. 
Never  Take  a  Chanee,  if  you  feel  any  of  the  above  symptoms. 

Poisoning  by  this  gas  may  be  avoided  by  strictly  observinc 
all  of  the  following  precautions: 

The  smaller  the  garage,  the  greater  the  danger. 

Provide  plenty  of  fresh  air  in  the  garage  at  all  times. 

Do  not  doae  doors,  urindows  or  ventilating  devices  while  you  are  at  wcniL 

Do  not  run  a  motor  in  a  closed  garage. 

If  you  must  run  the  motor,  back  the  car  to  an  open  door,  or  attach  tlie 
metal  hose  or  other  device  to  the  exhaust  pipe  to  carry  the  poisonoua  gasei 
out  of  the  garage. 

FIRST  AID 

Immediately  remove  the  victim  to  the  open  air,  send  for  the 
doctor,  and  begin  to  perform  artificial  respiration,  after  loosening 
tight  garments.  Continue  respiration  without  interruption 
until  natural  breathing  is  restored,  or  for  at  least  tjiree  hours  or 
until  a  physician  takes  charge.  If  natural  breathing  stops  after 
being  restored,  use  artificial  respiration  again.  Do  not  give  any 
liquid  by  mouth  until  victim  is  fully  conscious.  Keep  the  victim 
flat.  If  after  being  partly  recovered  he  must  be  moved,  carrr 
him  on  a  stretcher:  It  is  dangerous  to  make  an  ill  person  sit  up 
or  stand.  To  make  him  walk  may  cause  death.  Telephone  to 
fire  or  police  station  for  a  pulmotor  to  produce  artificial 
respiration. 
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DESCRIPTION  OF  PRODUCING  ARTIFICIAL  RESPIRATION 

When  a  person  is  apparently  gassed  or  overcome  by  gas  dis- 
engaged from  the  exhaust  from  automobiles,  the  following  steps 
should  be  taken: 

Throw  the  doors  open  and  remove  the  patient  to  fresh  air  as 
quickly  as  possible.  If  a  tank  of  oxygen  and  a  breathing  ma^k 
is  at  hand;  and  he  is  breathing,  administer  oxygon  through  the 
mask  for  twenty  minutes.  If  not  breathing,  give  artificial  res- 
piration by  the  prone  pressure  or  Schaefer  method.  Place  the 
patient  in  a  position  that  his  nose  and  mouth  are  free.  One  arm 
should  be  placed  straight  out  beyond  his  head ;  th€  other  under  his 
head. 

METHOD   OF   REKIT.SCITATING   PERSON   FROM   CARBON   MONOXIDE 

POISONING 

If  possible  remove  the  person  to  the  pure  air;  if  not,  then  open 
doors  and  windows  thus  aflFording  a  good  current  of  air.  Do  not 
allow  others  to  stand  around  and  thereby  shut  off  the  fresh  air. 

Send  for  a  physician  immediately  but  do  not  delay  operations 
until  he  arrives.  Begin  at  once.  If  the  person  is  still  breathing, 
and  a  tank  of  oxygen  and  a  breathing  mask  are  at  hand,  administer 
oxygen  through  the  mask  for  half  an  hour.  If  the  person  is  not 
breathing,  give  artificial  respiration  as  follows: 

Lay  the  person  flat  downward  on  his  belly  with  the  ^ead  turned 
to  one  side,  so  that  the  nose  and  mouth  are  frea  Loosen  all 
clothing  about  the  neck,  chest  and  waist.  Have  an  assistant  draw 
the  j)erson's  tongue  forward  and  hold  it  in  that  position  with  a 
handkerchief.  Place  one  hand  of  the  sufferer  under  his  head 
and  the  other  straight  out,  beyond  his  head.  Kneel  down,  strad- 
dling the  person's  thighs  and  facing  his  head.  Place  the  palms 
of  your  hands  with  the  thumbs  nearly  touching  each  other,  over 
the  small  of  the  patient's  back  and  your  fingers  over  his  lower 
ribs ;  swing  slowly  forward,  so  that  the  weight  of  your  body  bears 
lightly  on  the  patient's.  Eemain  in  this  position  about  two 
seconds.  Then  with  your  hands  in  the  same  position,  sway  your 
IxKly  backward  thus  releasing  the  pressure  and  remain  so  about 
two  seconds  and  then  return  to  the  former  position.  Repeat  these 
actions,  bending  forward  and  backward,  a  complete  respiration 
of  four  seconds,  about  fifteen  times  during  a  minute.     Keep  the 
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patient  warm  with  well  covered  hot  bricks  or  hot  water  bottle 
but  do  not  bum  him. 

Continue  these  artificial  respirations,  until  natural  breathing  is 
restored,  if  not  then  for  at  least  three  hours.  If  natural  breath- 
ing stops  after  having  been  restored,  then  resume  artificial 
respiraticms. 

Do  not  give  any  liquid  by  mouth  until  the  patient  is  conscious. 
When  he  is  restored,  do  not  allow  him  to  sit  up  or  stand.  Keep 
him  flat.  If  moving  is  necessary  use  a  stretcher;  by  no  mean^ 
allow  him  to  walk. 


SAFETY  SUOaSSTIONS 

Keep  the  floors  clean  and  free  f roiji  slippery  oils  and  grease ;  also 
free  from  obstruction  such  as  tools,  machine  parts,  buckets^  boardU 
etc.,  to  prevent  slipping,  tripping  or  falling  and  thus  reduce  the 
possibility  of  broken  arms,  limbs  or  other  serious  injuries. 

Place  fire  buckets  filled  with  dry  sand  in  convenient  places  to 
use  in  case  of  fire. 

Piovide  self  closing  metal  cans  in  which  shall  be  kept  all  in- 
flamable  waste  material. 

Do  not  smoke  in  a  garage  or  in  any  room  or  enclosed  place  in 
which  volatile  inflamable  oil  is  kept. 

No  volatile  inflamable  liquid  should  be  oan-ied  about  or  remain 
uncovered  in  a  garage. 

First  aid  kits  should  be  installed  in  all  garages. 

It  is  recommended,  in  addition  to  the  displaying  of  the  above 
poster,  that  legislation  be  enacted  to  amend  the  Labor  Law  by 
including  all  public  garages  in  the  definition  of  factory  (Section 
2,  Article  I),  which  should  enable  inspection  to  be  made  of  all 
public  garages  where  one  or  more  persons  are  employed  at  any 
kind  of  labor  or  manufacturing  which  will  provide  for  the  applica 
tion  of  Article  6  of  the  Labor  Law  and  the  Industrial  Code. 

The  recommendation  as  to  fire  prevention,  previously  described, 
should  require  the  installation  of  traps  and  screens  in  sewer  con- 
nections and  the  placing  of  all  flame  producing  devices  in  fireproof 
compartments,  separate  from  lihe  room  where  the  automobiles  are 
kept 
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All  lights  for  artificial  illumination  in  garages  should  he 
enclosed  in  vapor  proof  globes,  supplied  with  keyless  sockets, 
or  where  lights  other  than  of  the  incandescent  types  may  be  used, 
they  should  be  arranged  to  prevent  fire  from  such  source. 

Pails  of  dry  sand,  fire  extinguishers,  or  other  devices  should  be 
provided  for  the  extinguishing  of  fire  in  all  public  garages  located 
in  such  parts  of  the  iState  where  no  ordinances  are  in  force  requir- 
ing these  fire  extinguishing  devices. 

The  electric  wiring  of  all  garages  for  motors  and  artificial 
lighting  should  be  installed  in  accordance  with  the  rules  and 
regulations  of  the  National  Board  of  Fire  Underwriters  or  mu- 
nicipalities in  which  the  garages  are  located.  The  use  of  open 
knife  switches  should  be  eliminated,  or  be  placed  in  such  parts 
where  volatile,  inflamm!ab}e  gases  cannot  reach  them. 

Oil  traps  should  be  attached  to  all  drains  to  arrest  the  flow 
of  oil  into  sewers  or  cesspools  and  be  so  placed  that  they  can  be 
readily  cleaned. 


